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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1958 


HENRY BLOHME, APPELLANT, V. HEINZ BLOHME ET AL., 
APPELLEES. 
91 N. W. 2d 30 


Filed June 27, 1958. No. 34270. 


AppEAL from the district court for Jefferson County: 
CLoyDE B. Exuis, Jupce. On motion for rehearing. See 
166 Neb. 369, 89 N. W. 2d 127, for original opinion. Mo- 
tion for rehearing overruled. 


B. W. Stewart and Ernest A. Hubka, for appellant. 
Arthur J. Denney and Robert V. Denney, for appellees. 


Heard before Srmmons, C. J., Carter, M£rssSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auecu, JJ. 


WENKEE, J., concurring. 

Although I am of the opinion that in certain respects, 
as herein set forth, our opinion comes to an incorrect 
holding, I am, however, for the reasons hereinafter set 
forth, of the opinion that the conclusion arrived at 
therein is correct and for that reason concur with the 
court in overruling appellant’s motion for rehearing. 

In this motion for rehearing appellant contends we 
erred in holding the testimony of Elise Blohme, as to 
conversations she had with her deceased husband, was 
inadmissible. In the opinion we held: ‘There was 
testimony of Elise Blohme, to which sufficient objec- 


(1) 
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tion was made, which if considered could be regarded 
as being in proof of the oral agreement alleged. This 
testimony was clearly inadmissible since it related to 
a transaction or transactions between Henry Blohme 
and Elise Blohme while they were husband and wife 
which testimony would have the effect of being an- 
tagonistic to the rights of the husband.” Blohme v. 
Blohme, 166 Neb. 369, 89 N. W. 2d 127. We primarily 
based our holding therein on section 25-1203, R. R. S. 
1943, which provides, insofar as here material, that: “A 
husband or wife can in no case be a witness against 
the other, * * *.” Sections 25-1201 and 25-1204, R. R. 
S. 1943, also deal with the same subject matter. While 
these statutes contain many exceptions none of them 
relate directly to the situation before us. 

However, appellant contends the admission thereof 
was proper, based on the fact that such conversations 
were had in the presence of third persons, including 
Elise Blohme’s sister Freda Steffins. While this court 
has apparently never dealt directly with the question 
thus presented, however, it has dealt with the pur- 
pose for which these statutes were enacted. See 
Stocker v. Stocker, 112 Neb. 565, 199 N. W. 849, 36 A. 
L. R. 1063. Many state courts have dealt therewith 
under statutes that are similar or comparable to our 
own. These courts have generally come to the con- 
clusion that a conversation, communication, or transac- 
tion between husband and wife, knowingly had or made 
in the presence and hearing of a third person, is not 
privileged. See, 58 Am. Jur., Witnesses, § 381, p. 223; 
97 C. J. S., Witnesses, § 271, p. 777; Ann. Cas. 1916B 
602; Preston v. Preston, 205 Mich. 646, 172 N. W. 371; 
Tanzola v. De Rita, 45 Cal. 2d 1, 285 P. 2d 897; Lyon 
v. Prouty, 154 Mass. 488, 28 N. E. 908. As stated in 
58 Am. Jur., Witnesses, § 381, p. 223: “According * * * 
to the great weight of authority, a conversation, com- 
munication, or transaction between husband and wife, or 
a statement made by one to the other, in the presence 
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of or overheard by a third person is not within the 
protection of the privileged communications rule. As 
has been said, it is not perceived how a communication 
between one spouse and a third party can be called a 
communication between husband and wife by reason of 
the fact that the other spouse overheard it. By making 
the communication in the presence of others the hus- 
band and wife indicate in the most unambiguous man- 
ner that they do not regard it as confidential and do 
not intend that it be so. It is therefore the general 
rule that one spouse may testify as to a communica- 
tion to the other in the presence of a third person, 
% oe oe 09 

We have come to the same conclusion as it applies 
to communications between attorney and client. See 
Short v. Kleppinger, 163 Neb. 729, 81 N. W. 2d 182. 
As therein stated: “Communications between attorney 
and client made in the presence of others do not con- 
stitute privileged communications within the meaning of 
sections 25-1201 and 25-1206, R. R. S. 1943. It is only 
communications which are confidential that are pro- 
tected.” I think this same reasoning applies to the 
statutes covering communications between husband and 
wife. That such privilege can be waived see § 25-1207, 
R. R. S. 1943. 

Therefore, under the circumstances disclosed by the 
record, I would withdraw from our original opinion the 
language hereinbefore quoted and substitute in place 
thereof the following: There was testimony of Elise 
Blohme, to which objection was made, which can be 
regarded as being in proof of the oral agreement al- 
leged. This testimony was admissible, even though it 
was in relation to either a transaction or conversation 
had between Henry Blohme and Elise Blohme while 
they were husband and wife, because the evidence ad- 
duced shows it was knowingly made by them in the 
presence and hearing of third persons. 

Even though this evidence was admissible I do not 
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think its admission would cause me to come to any 
different conclusion than that reached in our original 
opinion because Elise Blohme’s testimony is so full of 
inconsistencies and discrepancies, plus the fact that it 
is contrary to her own conduct relating to the land in- 
volved subsequent to July 19, 1937, when it was pur- 
chased, and October 11, 1943, when she was divorced 
from Henry Blohme who is now deceased, that it is un- 
worthy of belief. 


DonaLp G. CONKLING ET AL., APPELLANTS, v. ALMa K. 


DeLany, JUSTICE OF THE PEACE, APPELLEE. 
91 N W. 2d 250 


Filed June 27, 1958. No. 34373. 


1. Prohibition. The common law writ of prohibition is available 
to litigants in this state and jurisdiction to grant the same is 
lodged in the district courts thereof. 

The writ of prohibition is an extraordinary writ, 

issued by a superior court to an inferior judicial tribunal to 

prevent the latter from exceeding its jurisdiction, either by 
prohibiting it from assuming jurisdiction in a matter over which 

it has no control, or from exceeding its legitimate powers in a 

matter of which it has jurisdiction. 

Ordinarily prohibition cannot be resorted to when the 

ordinary and usual remedies provided by law are adequate and 

available as it is not intended to be a substitute therefor. 

However, the function of the writ has been extended 
to cover situations where, even though the inferior tribunal has 
jurisdiction, the superior court deems it necessary and advisable 
to issue the writ to prevent palpable and irremediable injustice, 
especially when it appears there exists no adequate remedy by 
appeal or otherwise to prevent such from occurring. 

5. Criminal Law. Every person accused of crime should have a 
fair and impartial trial. 

6. Judges. A party has a right to have his case heard and deter- 
mined by a judge who is not disqualified by interest from hear- 
ing and determining it. 

7. Prohibition. Prohibition may, in the court’s discretion, be 
granted in a proper case where the remedy by appeal or error 
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is not adequate and, in this respect, each case must depend 
upon its own facts. 


AppEAL from the district court for Lincoln County: 
Isaac J. Nistey, JupcE. Reversed and remanded with 
directions. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, Frank E. Piccolo, Jr., and James E. Schneider, for 
appellants. 


James G. McIntosh and Donald V. Lowe, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BoOSLAUGH, JJ. 


WENKE, J. 

This is an appeal from the district court for Lincoln 
County. It involves the question of whether or not a 
writ of prohibition should be issued against Alma K. 
DeLany, a justice of the peace. The trial court denied 
the appellants such relief by dismissing the action and 
they have taken this appeal therefrom after their mo- 
tion for new trial had been overruled. 

Nebraska has, with certain limitations and restrictions 
not applicable here, adopted the common law of Eng- 
land. See § 49-101, R. R. S. 1948. Consequently the 
common law writ of prohibition is available to litigants 
in this state and jurisdiction to grant the same is 
lodged in the district courts thereof. See State ex rel. 
Wright v. Barney, 133 Neb. 676, 276 N. W. 676. 

However, with regard to our adoption of the com- 
mon law of England we said, in Williams v. Miles, 68 
Neb. 463, 94 N. W. 705, 110 Am. S. R. 431, 62 L. R. A. 
383, that: “The term ‘common law of England,’ as 
used in the statute, refers to that general system of 
law which prevails in England, and in most of the 
United States by derivation from England, as distin- 
guished from the Roman or Civil Law system, which 
was in force in this territory prior to the Louisiana 
purchase. Hence the statute does not require adher- 
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‘ence to the decisions of the English common-law courts 
prior to the Revolution, in case this court considers 
subsequent decisions, either in England or America, 
better expositions of the general principles of that sys- 
tem.” And in State ex rel. Johnson v. Tautges, Rerat 
& Welch, 146 Neb. 439, 20 N. W. 2d 232, we held: 
“The common law is not immutable, but flexible, and 
by its own principles adapts itself to varying conditions.” 

In State ex rel. Wright v. Barney, supra, by quoting 
from High, Extraordinary Legal Remedies (3d Ed.) 705, 
we said: “ ‘The writ of prohibition may be defined as 
an extraordinary judicial writ, issuing out of a court 
of superior jurisdiction and directed to an inferior court, 
for the purpose of preventing the inferior tribunal from 
usurping a jurisdiction with which it is not legally 
vested. It is an original remedial writ, and is the remedy 
afforded by the common law to correct encroachments 
of jurisdiction by inferior courts, and is used to keep 
such courts within the limits and bounds prescribed 
for them by law. The object of the writ being to re- 
strain subordinate judicial tribunals of every kind from 
exceeding their jurisdiction, its use in all proper cases 
should be upheld and encouraged, since it is of vital 
importance to the due administration of justice that 
every tribunal vested with judicial functions should be 
confined strictly to the exercise of those powers with 
which it has been by law entrusted.’” See, also, 73 
C. J. S., Prohibition, § 2(b), p. 13; State ex rel. Micheel 
v. Vamos, 144 Ohio St. 628, 60 N. E. 2d 305; Marsh v. 
Goldthorpe, 123 Ohio St. 103, 174 N. E. 246; State ex rel. 
Burtzlaff v. Vickery, 121 Ohio St. 49, 166 N. E. 894; State 
ex rel. Burford v. Sullivan, 86 Okl. Cr. 364, 193 P. 2d 594; 
State ex rel. Wester v. Caldwell, 84 Okl. Cr. 334, 181 P. 
2d 843; Harrison v. Murphy, 132 Fla. 579, 181 So. 386; 
State ex rel. Rheinauer v. Malone, 40 Fla. 129, 23 So. 
575; 42 Am. Jur., Prohibition, § 6, p. 142. In State ex 
rel. Burford v. Sullivan, supra, by quoting from Rose 
v. Arnold, 183 Okl. 286, 82 P. 2d 293, the court said: 
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“¢ “Prohibition” is an extraordinary judicial writ issu- 
ing out of a court of superior jurisdiction to keep in- 
ferior courts and tribunals within the limits and bounds 
prescribed for them by law, and its use in proper cases 
should be upheld and encouraged, since it is of vital 
importance to the due administration of justice that 
every tribunal vested with judicial functions should be 
confined to the exercise of those powers with which it 
has been by law intrusted.’”’ And, as stated in Van 
Dyke v. Superior Court of Gila County, 24 Ariz. 508, 
211 P. 576, by quoting language from In re Rice, 155 
U.S. 402, 15 S. Ct. 152, 39 L. Ed. 201: ‘ ‘Where it appears 
that a court whose action is sought to be prohibited has 
clearly no jurisdiction of the cause originally, or of some 
collateral matter arising therein, a party who has ob- 
jected to the jurisdiction at the outset, and has no other 
remedy, is entitled to a writ of prohibition as a matter 
of right. But where there is another legal remedy 
by appeal or otherwise, or where the question of the 
jurisdiction of the court is doubtful, or depends on facts 
which are not made matter of record, or where the 
application is made by a stranger, the granting or re- 
fusal of the writ is discretionary.’” See, also, 42 Am. 
Jur., Prohibition, § 7, p. 143; Redewill v. Superior Court 
of Maricopa County, 43 Ariz. 68, 29 P. 2d 475. 

In State ex rel. Wright v. Barney, supra, we went 
on to say, by quoting from 21 Standard Encyclopedia 
of Procedure, 801, that: “‘The writ of prohibition (in 
modern practice) is an extraordinary writ, issued by a 
superior court to an inferior judicial tribunal to prevent 
the latter from exceeding its jurisdiction, either by pro- 
hibiting it from assuming jurisdiction in a matter over 
which it has no control, or from exceeding its legiti- 
mate powers in a matter of which it has jurisdiction.’ ” 

It is the general rule that prohibition cannot be re- 
sorted to when ordinary and usual remedies provided 
by law are adequate and available as it is not intended 
to be a substitute therefor. See, 42 Am. Jur., Prohibi- 
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tion, § 8, p. 144; 42 Am. Jur., Prohibition, § 7, p. 148; 
State ex rel. Rheinauer v. Malone, supra; State ex rel. 
Burford v. Sullivan, supra; State ex rel. Burtzlaff v. 
Vickery, supra; State ex rel. Brickell v. Roach, 122 
Ohio St. 117, 170 N. E. 866; State v. Vamos, supra; 
Harrison v. Murphy, supra; Eberhardt v. Barker, 104 
Fla. 535, 140 So. 633; Van Dyke v. Superior Court of 
Gila County, supra; Keefe v. District Court of Corbon 
County, 16 Wyo. 381, 94 P. 459; Jesmer Co. v. Wurde- 
mann-Hjelm Corp., 250 Minn. 574, 85 N. W. 2d 207; 
Bellows v. Ericson, 233 Minn. 320, 46 N. W. 2d 654. 
As stated in Harrison v. Murphy, supra, by quoting 
from 22 R. C. L., § 22, p. 23: “‘It is well established 
that a writ of prohibition may not ordinarily be used 
as a process for the review and correction of errors com- 
mitted by inferior tribunals. Mere error, irregularity, or 
mistake in the proceedings of a court having jurisdiction 
does not justify a resort to the extraordinary remedy by 
prohibition, both because there has been no usurpation or 
abuse of power, and because there exists other adequate 
remedies. Whatever power is conferred may be exer- 
cised, and, if it be exercised injudiciously or irregularly, 
it amounts to an error merely, and not to a usurpation 
or excess of jurisdiction.’” However, the function of 
the writ, as evidenced by many cases herein cited, has 
been extended to cover situations where, even though 
the inferior tribunal had jurisdiction, the superior court 
deemed it necessary and advisable to issue the writ to 
prevent palpable and irremediable injustice, especially 
when it appeared there existed no adequate remedy by 
appeal or otherwise to prevent it from occurring. See, 
State ex rel. Burford v. Sullivan, supra; 73 C. J. S., Pro- 
hibition, § 4, p. 15; Harris Foundation v. District Court 
of Pottawatomie County, 196 Okl. 222, 163 P. 2d 976, 
162 A. L. R. 272; Harrison v. Murphy, supra; 42 Am. Jur., 
Prohibition, § 8, p. 144; 42 Am. Jur., Prohibition, § 9, 
p. 145. As stated in State ex rel. Burford v. Sullivan, 
supra, by quoting from Harris Foundation v. District 
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Court of Pottawatomie County, supra: “ ‘Prohibition is 
the proper remedy where an inferior tribunal assumes 
to exercise judicial power not granted by law, or is 
attempting to make an unauthorized application of judi- 
cial force, and the writ will not be withheld because 
other concurrent remedies exist; it not appearing that 
such remedies are equally adequate and convenient.’” 

The record shows that on July 29, 1954, Elmer L. 
Moore, scale operator No. 38, filed a complaint in the 
office of appellee, a duly elected, qualified, and acting 
justice of the peace in Lincoln County, which com- 
plaint appellee had prepared. The complaint charged 
appellant Donald G. Conkling with having unlawfully 
operated a freight-carrying motor vehicle upon a pub- 
lic highway in Lincoln County, Nebraska, by reason of 
the fact that it weighed in excess of the limit then per- 
mitted by law. See § 39-722, R. S. Supp., 1953. Simi- 
lar complaints were filed against appellants Ora Spence 
and Norman C. Jensen. Such complaints were properly 
filed in the office of the justice of the peace. See § 
29-404, R. R. S. 1943. 

These complaints, being within the jurisdiction of the 
justice court, were proper for her to hear. See, Art. 
V, § 18, Constitution of Nebraska; § 39-723.06, R. S. 
Supp., 1953. Appellants’ special appearances having 
been overruled the appellee set the complaint for hear- 
ing at 11 am. on September 11, 1954. This action was 
filed by appellants on September 9, 1954, in behalf of 
themselves and “other persons similarly situated.” No 
further action has been taken by appellee on the com- 
plaints filed. 

The record shows appellee holds court on every other 
day for 24 hours a day and that O. A. Johnson, another 
justice of the peace in Lincoln County, holds court on 
alternate days for 24 hours a day, thus making avail- 
able a justice of the peace court at all times; that ap- 
pellee holds court either in the county courthouse or 
in her home; that in 1954 there were 833 misdemeanor 
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cases filed in her court; and that in 1954 she found the 
defendants guilty in 798 misdemeanor cases and as- 
sessed fines, although it appears that in 1954 she found 
a few (3) defendants not guilty. However, she did not 
file any claims against Lincoln County in 1954 for costs 
in the cases in which she found the defendants not 
guilty for she knew she could not recover such costs 
from the county unless the action, in which the costs 
accrued, had either been instituted with the consent 
of the county attorney or had been approved by him in 
writing after it had been instituted. See §§ 29-2709 
and 29-2703, R. R. S. 1943. Neither of these require- 
ments was complied with in these 798 cases and this 
seems to have been the procedure followed in succeeding 
years in misdemeanor cases, at least up to the time of 
trial of this cause, which was on October 11, 1957. 

Section 33-134, R. R. S. 1943, provides, insofar as 
here material, that: “Justices of the peace shall re- 
ceive for their services the following fees: * * * (2) in 
criminal matters, for any and all services rendered up 
to and including the judgment or dismissal of the action 
and the issuance of mittimus or discharge to the jailer, 
the sum of four dollars; * * *.” 

Section 29-2709, R. R. S. 1943, provides, insofar as 
here material, that: ‘Magistrates and clerks of court 
may furnish to the county clerks of their respective 
counties certified copies of any cost bills that are not 
collectible in cases of misdemeanor, peace warrant and 
juvenile causes; * * *. At the first meeting of the 
county board in each county in the months of April and 
October of each year, the board shall appropriate from 
the general fund a sum sufficient to pay all such bills, 
or parts thereof, as may be found to be lawful and 
just, and thereupon the board shall audit all such bills 
in the manner required by law; Provided, no costs shall 
be allowed in any case unless the suit shall have been 
instituted with the consent of the county attorney, or, 
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after being brought, he shall approve of such action in. 
writing.” (Emphasis ours.) 

Section 29-2703, R. R. S. 1943, provides, insofar as 
here material, that: “No costs shall be paid from the 
county treasury in any case of prosecution for a mis- 
demeanor * * * except as provided in section 29-2709.”: 

It thus becomes evident that a justice of the peace in a. 
misdemeanor case is dependent entirely upon a con-, 
viction for his $4 fee unless the requirements of section 
29-2709, R. R. S. 1943, have been fulfilled, which is not 
the situation here. 

Section 24-315, R. R. S. 1943, provides, insofar as here 
material, that: “A judge or justice is disqualified from 
acting as such in the county, district or Supreme Court, 
except by mutual consent of the parties, in any case. 
wherein he is * * * interested, * * *.” We said in Chi- 
cago, B. & Q. R. R. Co. v. Kellogg, 54 Neb. 138, 74 N. W. 
403, that: “* * * the word ‘interested’ found in this 
section of the statute probably means pecuniarily inter- 
ested, or, at least, it means that a judge, to be disquali- 
fied from hearing a case, must be in such a situation 
with reference to it or the parties that he will gain or 
lose something by the result of the action on trial.” And 
in Uerling v. State, 125 Neb. 374, 250 N. W. 243, we said: 
“Interest of the trial judge in the outcome of an action 
to disqualify must be of a pecuniary nature.” 

While the statute does not relate specifically to a jus- 
tice of the peace court we said in Walters v. Wiley, 1 
Neb. (Unoff.) 235, 95 N. W. 486, that: “This statute is 
declaratory of the principles of the common law and 
everyone must subscribe to the equity of the rule which 
declares that no one shall be a judge in his own case 
or where he is interested * * *.” Therein we went on 
to say, by quoting from Oakley v. Aspinwall, 3 N. Y. 
547, that: ‘ ‘The first idea in the administration of jus- 
tice is that a judge must necessarily be free from all bias 
and partiality.” Then we said: “Courts of all grades 
ought to regard with the most scrupulous care this pro- 
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vision of our statute and a justice of the peace, on his 
own motion, should refuse to act where he is dis- 
qualified.” As stated in Tumey v. Ohio, 273 U. S. 510, 47 
S. Ct. 437, 71 L. Ed. 749, 50 A. L. R. 1243: “There was at 
the common law the greatest sensitiveness over the ex- 
istence of any pecuniary interest, however small or in- 
finitesimal, in the justices of the peace. * * * There 
was * * * no usage at common law by which justices of 
the peace or inferior judicial officers were paid fees on 
condition that they convicted the defendants, and such 
a practice certainly can not find support as due process 
of law in English precedent.” 

It was held in Tumey v. Ohio, supra, that: “* * * it 
certainly violates the Fourteenth Amendment, and de- 
prives a defendant in a criminal case of due process of 
law, to subject his liberty or property to the judgment 
of a court the judge of which has a direct, personal, sub- 
stantial, pecuniary interest in reaching a conclusion 
against him in his case.” Therein the court said: “There 
is * * * no way by which the Mayor may be paid for 
his service as judge, if he does not convict those who are 
brought before him; * * *.” It then went on to hold: 
“* * * we conclude, that a system by which an inferior 
judge is paid for his service only when he convicts the 
defendant has not become so embedded by custom in 
the general practice either at common law or in this 
country that it can be regarded as due process of law, 
unless the costs usually imposed are so small that they 
may be properly ignored as within the maxim de mini- 
mis non curat lex. 

‘“The Mayor received for his fees and costs in the pres- 
ent case $12, and from such costs under the Prohibition 
Act for seven months he made about $100 a month, in 
addition to his salary. We can not regard the prospect 
of receipt or loss of such an emolument in each case as 
a minute, remote, trifling or insignificant interest. It is 
certainly not fair to each defendant, brought before the 
Mayor for the careful and judicial consideration of his 
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guilt or innocence, that the prospect of such a loss by 
the Mayor should weigh against his acquittal.” 

Here, for the year 1954, appellee convicted defendants 
in 798 cases for which she received a fee of $4, taxed as 
costs against the defendant in each case, or a total of 
$3,192, or at the rate of $266 per month. We cannot re- 
gard the prospect of receipt or loss of such an income 
as an insignificant interest. 

It is an elementary proposition that every person ac- 
cused of crime should have a fair and impartial trial. 
Coxbill v. State, 115 Neb. 634, 214 N. W. 256. As there- 
in stated: “The Constitution of the United States and 
of this state guarantee a fair and impartial trial to every 
person accused of crime, * * *.” Likewise he shall not 
be deprived of his liberty or property without due proc- 
ess of law. Dutiel v. State, 135 Neb. 811, 284 N. W. 
321. As therein stated: “Both the Constitution of the 
United States and the Constitution of the state of Ne- 
braska provide that no person shall be deprived of life, 
liberty, or property without due process of law.” 

A party has a right to have his case heard and deter- 
mined by a judge who is not disqualified by interest 
from hearing and determining it. North Bloomfield G. M. 
Co. v. Keyser, 58 Cal. 315; Forest Coal Co. v. Doolittle, 54 
W. Va. 210, 46 S. E. 238. As stated in Forest Coal Co. v. 
Doolittle, supra: “The authorities almost uniformly hold 
that when a judge of an inferior court is recused (incom- 
petent to act) before judgment in a case in which he 
has an interest, such as disqualifies him, and a prohibi- 
tion is applied for to restrain him from further sitting in 
the cause, it will be granted, if, upon the application 
therefor, it appears that he is disqualified. ‘Prohibition 
is the proper remedy to prevent action by a judge who 
is disqualified by interest, or otherwise.’ Works on 
Courts and their Jurisdiction, 638. ‘A writ of prohibition 
will lie to restrain a judge from proceeding in an action 
in which he is disqualified by reason of interest, al- 
though the court over which he presides may have jur- 
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isdiction of the cause.’ 23 Am. & Eng. Enc. Law, 2 Ed. 
223.” 

The law could, in this situation, afford an individual, 
so charged, adequate remedy either by appeal or error 
proceeding. See, 8§ 29-611 and 29-617, R. R. S. 1943. 
But, as we have already indicated, prohibition may, in 
the court’s discretion, be granted in a proper case where 
the remedy by appeal or error is not adequate and, in 
this respect, each case must depend upon its own facts. 
As stated in 73 C. J. S., Prohibition, § 16, p. 90: “The 
question whether the remedy by appeal is adequate 
‘rests in the sound discretion of the court to which appli- 
cation is made. No hard and fast rule can be laid down 
to determine in advance whether the remedy by appeal 
fully meets the requirements of justice in a particular 
case, and the adequacy of such remedy in any given case 
is to be determined in the light of all the facts and cir- 
cumstances. In determining the adequacy of a remedy 
by appeal the court will take into consideration various 
considerations of public interest and public policy, a pos- 
sible multiplicity of suits, and irremediable injury to liti- 
gants; * * *.” See, also, Brown v. Superior Court of 
San Francisco County (Cal. App.), 275 P. 811; Canaday 
v. Superior Court of Newcastle County, 49 Del. 332, 116 
A. 2d 678. 

Here the evidence establishes that in 1954 appellee 
presided as the justice in 798 misdemeanor cases where- 
in she convicted the party so charged when, in fact, 
she was disqualified to act and that such practice is be- 
ing continued. Under such a situation we think, be- 
cause of the public interest and concern in every one 
charged with a crime being tried before a disinterested 
and qualified judge, that the only solution to this prob- 
lem is to grant the writ and prevent appellee from acting 
further as a justice in all cases in which she is disquali- 
fied. This would not prevent the appellee from acting 
as justice of the peace in such cases if she removes her 
disqualification by having the requirements of section 
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29-2709, R. R. S. 1943, complied with in each case. 

In view of the foregoing we think the trial court erred 
in refusing to issue the writ prayed for and dismissing 
appellants’ action. We therefore reverse its judgment 
doing so and remand the cause with directions to grant 
the relief prayed for by appellants. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Kansas-NEBRASKA NaTurRAL Gas Company, INc., A 
CORPORATION, APPELLEE, v. CITY OF St. EDWARD, 
NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 


APPELLANTS. 
91 N. W. 2d 69 


Filed June 27, 1958. No. 34374. 


1. Municipal Corporations: Public Utilities. A franchise. for the 

’ gale of gas granted by a city of the second class to a public 
service corporation is made with the right of regulation of rates 
to be charged for gas a part of the contract. 


2. The power of regulation rests in the Legis- 
lature until such time as it is delegated to a proper body. 
3. The fact that the delegation of the power to 


another body occurs after the granting of the franchise is not 
material. 


AppEAL from the district court for Boone County: 
Rospert D. Fiory, JupGE. Reversed and remanded with 
directions. 


Earl Hasselbalch, for appellants. 


James D. Conway, Elmer J. Jackson, and Cline, Wil- 
liams, Wright & Johnson, for appellee. 


Stewart & Stewart and Sidner, Lee, Gunderson & Svo- 
boda, for amicus curiae Nebraska Natural Gas Co. 


Paul J. Gerdes and Smith Brothers, for amicus curiae 
City of Lexington. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BOSLAUGH, JJ. 


Simmons, C. J. 

In this action plaintiff sought a judgment enjoining 
the defendants from preventing plaintiff putting into 
effect a rate schedule for the sale of gas to its customers 
in the defendant city. 

The plaintiff is a corporation engaged in the sale of 
natural gas. The defendants are the city of St. Edward 
(a city of the second class), its mayor, and councilmen. 
They will be hereinafter referred to as the defendants. 

Issues were made and trial was had based upon a 
stipulated statement of facts. It contained the follow- 
ing: ‘That the issues of this case are limited to whether 
the Court has jurisdiction to grant Plaintiff the injunc- 
tive relief prayed for, and if so, then (1) whether the 
Defendants must regulate Plaintiff’s rates under the 
Statutes of Nebraska and under the terms of Plaintiff’s 
Franchise in the Defendant City, or (2) whether under 
such Statutes and Franchise, Plaintiff’s Franchise con- 
stitutes a contract to furnish gas at the rates set out 
therein for the life of said Franchise.” 

The trial court “perpetually enjoined” the defendants 
from preventing the plaintiff putting the proposed rates 
into effect. 

Defendants appeal. 

We find generally in favor of the plaintiff but find 
that it is necessary to reverse the judgment and remand 
the cause because of the extent of the order perpetually 
enjoining the defendants from preventing the plain- 
tiff from putting the proposed rates into effect. 

On October 2, 1950, the city, pursuant to the author- 
ity of section 17-125, R. S. 1943, granted the plaintiff a 
franchise for a period of 25 years which the plaintiff 
accepted on October 20, 1950. The ordinance set up 
a schedule of rates to be charged for natural gas. It 
will be quoted later herein. In March 1954, the plain- 
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tiff requested orally (and later in writing) an increase 
in rates to provide sufficient revenue to earn a fair and 
. reasonable return on its invested capital. This request 
was supported by data indicating the necessity. Plain- 
tiff requested the enactment of a new franchise ordi- 
nance and a supplemental rate ordinance. The defend- 
ants failed and refused to act on the proposed rate 
increase. 

A study by an engineering firm was then made and 
its finding corroborated plaintiff’s request. This report 
was made available to the defendants. On November 
1, 1954, plaintiff renewed its request for a rate increase 
and again the defendants failed and refused to grant it. 

This was followed by litigation in the federal courts. 
See Kansas-Nebraska Natural Gas Co. v. City of St. 
Edward, 134 F. Supp. 809, and (same title) 234 F. 2d 
436. 

Following that litigation the plaintiff on July 30, 1956, 
requested the defendants to exercise the regulatory 
power vested in them by section 17-125, R. R. S. 1943, 
and section 17-528.01, R. S. Supp., 1955. (Both original 
sections are now repealed and as amended are contained 
in section 17-528.02, R. S. Supp., 1957.) The plaintiff 
requested the city to adopt the proposed rates. The 
defendants by resolution on August 3, 1956, denied the 
request on the ground that the existing ordinance con- 
stituted a valid contract for a period of 25 years. 

Plaintiff initiated this action on August 23, 1956. It 
was stipulated that plaintiff’s evidence would show 
that its costs had increased by January 1, 1954, so that 
the established rates did not render fair and reasonable 
return and were confiscatory. Defendants did not re- 
sist that showing. We accept that as a fact established 
for the purposes of this litigation. 

Defendants here advance the contentions that the 
courts are without jurisdiction to interfere with the 
discretionary power of the city council; that the ex- 
isting franchise is a valid contract; and that plaintiff is 
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estopped to assert a deprivation of property without due 
process of law and in violation of the Constitutions of 
the United States and of Nebraska. 

The plaintiff concedes that the franchise is a contract 
as a matter of law but contends that by its terms there 
was intended a flexibility of rates; that the city has 
regulatory power which is explicitly and impliedly a 
part of the contract; and that the rates to be charged 
are subject to regulation. Section 4 of the franchise 
ordinance provided: “Grantee shall file and make ef- 
fective initially the schedule of maximum rates for 
natural gas service set forth below, and shall furnish 
natural gas at such rates, or at such other reasonable, 
lawful, and valid rates as may hereafter be established 
from time to time by Grantee, subject to the approval 
of the proper body having jurisdiction over such rates 
for gas service by Grantee in said city. 

SCHEDULE OF RATES: 


First 500 cu.ft. per month $ .20 Per C.C.F, 
Next 1,500 cu.ft. per month 15 Per C.C.F. 
Next 1,000 cu.ft. per month 10 Per C.C.F. 
Next 7,000 cu.ft. per month .60 Per M.C.F. 
Next 90,000 cu.ft. per month 00 Per M.C.F. 
Next 100,000 cu.ft. per month 40 Per M.C.F. 
Balance 30 Per M.C.F. 
Minimum Charge $1.00 Per Month 


Gross Rate (above rate plus 10%) applied if bill is 
not paid within 10 days after date of bill.” 
The proposed schedule of rates is as follows: 


First 1,000 cu.ft. $ 20 Per C.C.F.* 
Next 4,000 cu.ft. 10 Per C.C.F. 
Next 45,000 cu.ft. .06 Per C.C.F. 
Next 50,000 cu.ft. .0544 Per C.C.F. 
All Additional 044% Per C.C.F. 


*Minimum Monthly Charge: $2.00 

Delayed Payment Charge: 5% on first $20.00 of bill, 
plus 2% on excess. 

Bills will be rendered at monthly intervals. 
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The above language in the franchise is subject to 
the reasonable construction that “initially” the rates 
provided in the franchise were applicable until such 
time, within the period of the franchise, the plaintiff 
established “other reasonable, lawful, and valid rates 
* * * subject to the approval of the proper body having 
jurisdiction over such rates * * *.” 

The question, then, is: Is the city the “proper body” 
having regulatory power, since it is the city that has 
been requested and which has refused to exercise the 
regulatory power? 

At the time the franchise was granted, section 17- 
125, R. S. 1943, provided in part: “Such franchise shall 
fix the amount that may be charged during such period 
for such gas or electricity and provide that such city 
may, after such period, make any reasonable regulation 
with reference to any person, firm or corporation hold- 
ing such franchise either as to charges for such gas or 
electricity or otherwise.” 

In City of University Place v. Lincoln Gas & Electric 
Light Co., 109 Neb. 370, 191 N. W. 482, we stated: “At 
the time of the adoption of the ordinance hereinafter re- 
ferred to, no power had been granted by the legislature 
to cities of the second class to regulate the rates which a 
public utility corporation might lawfully charge for fur- 
nishing gas to the inhabitants of the city; such power 
was not granted until 1911. Rev. St. 1913, sec. 5019.” 
(Section 5019, Rev. St. 1913, became section 17-125, R. 
S. 1943.) 

We did not there undertake to define the extent of 
the regulatory power granted. Both parties here state 
that the language is dictum. Neither party contends 
that it is an erroneous statement. We hold it to be a cor- 
rect statement of the law. 

In 1955 the Legislature by an independent act pro- 
vided: “Cities of the second class and villages shall 
have power to regulate and fix the rents or rates of gas, 
and to regulate and fix the charges for gas meters 
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or other device or means necessary for determining the 
consumption of gas.” Laws 1955, c. 41, § 1, p. 156. This 
became section 17-528.01, R. S. Supp., 1955, and became 
effective September 18, 1955. 

In 1957 the Legislature repealed both section 17-125, 
R. R. S. 1943, and section 17-528.01, R. S. Supp., 1955, and 
enacted what is now section 17-528.02, R. S. Supp., 1957, 
which provides in part: “Such city or village may make 
any reasonable regulation with reference to any person, 
firm, or corporation holding such franchise as to charges 
for such gas.” This amendment became effective Sep- 
tember 20, 1957, prior to the entry of the decree herein 
on October 10, 1957. 

Defendants ‘contend that the amendments above can 
have no effect on the franchise since they were not 
passed until after the effective date of the franchise and 
that the language of section 17-125, R. S. 1943, limits 
the regulatory power of the city to the period after the 
expiration of the 25 years of the franchise. 

This depends on whether the power of regulation was 
impliedly a part of the franchise and whether the amend- 
ments, adopted afterward, apply. 

Both of these questions have been directly decided by 
us contrary to the contentions of the defendants. 

In McCook Irrigation & Water Power Co. v. Burtless, 
98 Neb. 141, 152 N. W. 334, L. R. A. 1915D 1205, we had 
this fact situation: Contracts for water were entered 
into providing a fixed charge for water per acre per an- 
num. The company desired and secured an order from 
the State Railway Commission materially increasing the 
annual per acre charge. It was contended that the con- 
tract rate was a property right with which the state, in 
the exercise of its regulatory power, could not interfere. 
We held: ‘“* * * any contracts entered into between the 
irrigation company and consumers under the ditch, with 
reference to the annual rates which should be charged 
for the use of water, were entered into with the law 
forming a part of the contract, and were subject to legis- 
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lative control. * * * Holding the view that the con- 
tracts were entered into subject to the right of the 
state in the exercise of its police power to regulate and 
fix reasonable rates to be charged for the use of the 
water, the order of the railway commission does not 
take property without due process of law, and is not in 
violation of the Constitution of the United States, the 
fourteenth amendment, or the Constitution of the state 
of Nebraska.” 

In Marquis v. Polk County Telephone Co., 100 Neb. 
140, 158 N. W. 927, we had this fact situation: An or- 
dinance had been passed by the city of Stromsburg 
granting a franchise to a company in which the rates for 
telephone service were definitely stated. The company 
filed increased rates with the State Railway Commission 
and they were approved by that body. We held: “This 
court has held in a number of cases that contracts made 
by public service corporations are made with the right 
of regulation as a part of the contract, and that the power 
to lower excessive rates or to increase inadequate rates 
still rested solely in the legislature until by virtue of 
the constitutional amendment the same power was ex- 
tended to the state railway commission. * * * The fact 
that at the time the franchise ordinance in question was 
passed the railway commission was not in existence is 
not material.” 

The reason for this rule, although not stated, is ob- 
vious. The power to regulate the rates is at all times in 
the Legislature or in a regulatory body to which the 
Legislature delegates the power. The delegation to the 
city here of the power does not affect the power, but pro- 
vides a body competent to exercise the power. 

In Furstenberg v. Omaha & C. B. St. Ry. Co., 132 Neb. 
562, 272 N. W. 756, we discussed these cases and held: 
“Public service corporations in each instance sought and 
obtained relief before the railway commission from low 
rates specifically imposed by their own franchises or 
contractual obligations without estoppel. In other cases 
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they appear as objectors and have been granted or de- 
nied relief despite their own contractual obligations. 
The analogy is that not any understanding, implication, 
or express agreement by franchise between a municipal- 
ity and a public service company, seeking to disrobe the 
paramount power of the railway commission, can have 
any legal force in this state. To assume that such a mu- 
nicipality, as a condition of favorably exercising its veto 
power with reference to the entry into its jurisdiction 
of a common carrier, could, by franchise, divest a con- 
stitutionally created regulatory body, such as the rail- 
way commission, of its jurisdiction is without logic. 
Appellee is not estopped by its franchise from invoking 
affirmative or negative action in this proceeding because 
to that extent the jurisdiction of the railway commission 
would be divested and its power to serve the people 
destroyed.” 

From these decisions the rule necessarily follows 
that a franchise for the sale of gas granted by a city 
of the second class to a public service corporation is 
made with the right of regulation of rates to be charged 
for gas a part of the contract; and that power rests in 
the Legislature until such time as it is delegated to a 
proper body. This rule is necessary either to protect the 
public service agency from confiscatory rates or to 
protect the public from exorbitant rates if so fixed by 
a franchise. The fact that the delegation of the power 
to another body occurs after the granting of the fran- 
chise is not material. 

We have here, then, this situation: The power to 
regulate the rates involved has been delegated to the 
defendant city. Since January 1, 1954, the rates in the 
franchise have been inadequate to give the plaintiff a 
fair and reasonable return on its invested capital and are 
confiscatory. The defendant city, having the power and 
duty to fix compensatory rates so as to give a fair and 
reasonable return to plaintiff, has refused to do so. 
Defendants make no contention that the rates proposed 
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by the plaintiff are in anywise excessive. They merely 
rest on their contract contention. 

It has long been the rule that an equity court has the 
power to act to prevent irreparable injury. 

The situation here is in many respects comparable to 
that presented in Smith v. Illinois Bell Telegraph Co., 
270 U.S. 587, 46 S. Ct. 408, 70 L. Ed. 747, where it was 
held: “It thus appears that, following the decree of the 
state court reversing the permanent order in respect of 
the second schedule and directing further proceeding, 
the commission for a period of two years remained 
practically dormant, and nothing in the circumstances 
suggests that it had any intention of going further with 
the matter. For this apparent neglect on the part of 
the commission, no reason or excuse has been given; 
and it is just to say that, without explanation, its con- 
duct evinces an entire lack of that acute appreciation 
of justice which should characterize a tribunal charged 
with the delicate and important duty of regulating the 
rates of a public utility with fairness to its patrons, but 
with a hand quick to preserve it from confiscation. 
Property may be as effectively taken by long-continued 
and unreasonable delay in putting an end to confis- 
catory rates as by an express affirmance of them; and 
where, in that respect, such a state of facts is disclosed 
as we have here, the injured public service company is 
not required indefinitely to await a decision of the rate- 
making tribunal before applying to a federal court for 
equitable relief.” 

The court there affirmed an order enjoining the rate 
regulatory body from enforcing or attempting to en- 
force a schedule of rates alleged to be confiscatory 
and from taking any steps or proceedings against the 
public service company by reason of the collection of 
charges under a higher schedule. 

The trial court order here “perpetually enjoined and 
prohibited” defendants from preventing the plaintiff 
putting the proposed rates into effect and collecting 
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the same. It cannot be assumed that the proposed sched- 
ule of rates is in its entirety the only schedule of rates 
that would produce a fair, reasonable, and nonconfisca- 
tory return. The order is subject to a construction 
that would deny the defendant city the exercise of its 
regulatory powers. 

Accordingly we set aside the judgment of the trial 
court and remand the cause with directions to render 
a judgment enjoining the defendants and their succes- 
sors in office from preventing the plaintiff putting the 
proposed rates into effect and collecting the same until 
such time as the city by proper action approves the 
same, or until such time as the city by proper exer- 
cise of its regulatory powers establishes fair, adequate, 
and compensatory rates to be charged by the plaintiff 
for gas sold to its customers in defendant city. 

All costs are taxed to the defendant city. 

The judgment of the trial court is accordingly re- 
versed and the cause remanded with directions to render 
a decree in accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DANIEL YSAC, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 


DEFENDANT IN ERROR. 
91 N. W. 2d 49 


Filed June 27, 1958. No. 34389. 


1. Rape. The degree of force required to sustain a conviction for 
rape is relative, depending upon the particular circumstances, 
but it must be sufficient to subject the dissenting woman to the 
power of the man and thus enable him to have carnal knowledge 
of her notwithstanding good-faith resistance on her part. 

The degree of resistance required of the prosecutrix 

is also relative, depending upon the particular circumstances, 

but she must in good faith resist to the utmost of her physical 
ability as long as she has the power to do so until the offense is 
consummated. 

In a prosecution for rape it must be shown by compe- 
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tent evidence beyond a reasonable doubt not only that defend- 

ant committed the act charged but that he did so under such 

circumstances that every element of the alleged offense existed. 

Whether or not prosecutrix resisted advances of de- 
fendant to the extent of her ability is a question of fact, and 
where her testimony, if believed, would indicate that she had 
so resisted, a verdict based on such testimony will not be set 
aside. 

5. Criminal Law: Appeal and Error. In order to review alleged 
errors occurring during the trial of a criminal case, such errors 
must be pointed out to the trial court in the motion for a new 
trial and a ruling obtained thereon. 

6. Appeal and Error. Alleged errors not brought to the attention 
of the trial court in any way in a motion for a new trial are 
not entitled to be considered or reviewed by this court. 

9. New Trial. A new trial should not be granted a party on the 
ground of newly-discovered evidence, unless he makes it appear 
that the newly-discovered evidence is material for him, and 
that he could not by the exercise of reasonable diligence have 
discovered and produced it at the trial. 

Where newly-discovered evidence is merely cumulative, 
and is not of so controlling a character that it will probably 
change the verdict, it is not sufficient to justify the granting 
of a new trial. 

9. Criminal Law. Where the punishment of an offense created by 
statute is left to the discretion of a court, to be exercised within 
certain prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse of such 
discretion. 


Error to the district court for Scotts Bluff County: 
RicHARD VAN STEENBERG, JuDGE. Affirmed. 


William E. Grubbs, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., MESsMorE, YEAGER, 
WENKE, and Bos.taucy, JJ. 


MEssmoreE, J. 


Plaintiff in error, Daniel Ysac, hereinafter called de- 
fendant, was charged in an information in the district 
court for Scotts Bluff County with the crime of rape 
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under section 28-408, R. R. S. 1943. He was 19 years 
old at the time of the alleged offense. The prosecutrix 
was 15 years old at that time. The defendant entered 
a plea of not guilty and upon trial to a jury was found 
guilty as charged. Upon the overruling of his motion 
for new trial, he was sentenced to serve 7 years in the 
State Reformatory located at Lincoln. He thereupon 
prosecuted error to this court. 

The information did not allege that the prosecutrix 
was previously chaste, although she was a girl 15 years 
of age, and there was evidence, which was not con- 
troverted at the trial, establishing her previous chastity. 
Under the rule stated in Frank v. State, 150 Neb. 745, 
35 N. W. 2d 816, the failure of the State to allege pre- 
vious chastity of the prosecutrix gives to the defend- 
ant the benefit of the defense of her consent and want 
of resistance on her part. 

The defendant assigns as error: (1) That the evi- 
dence was insufficient to sustain the charge of rape for 
the reasons that the evidence showed that the prosecu- 
trix did not offer the resistance legally necessary in 
order to make the admitted act of sexual intercourse 
rape and that the proof relating to the nonconsent of 
the prosecutrix to the admitted act was not established 
by the proper quantum of evidence; (2) that the trial 
court erred in admitting certain evidence over the ob- 
jection of the defendant; (3) that the trial court erred 
in refusing to grant a new trial on the grounds of newly- 
discovered evidence in conformity with section 29-2103, 
R. R. S. 1943; (4) that the trial court erred in ad- 
mitting into evidence a confession alleged to have been 
made by the defendant; and (5) that the sentence pro- 
nounced by the trial court upon the defendant was 
excessive. 

The record discloses that in the early morning of 
July 6, 1957, the prosecutrix, Pearl Garneaux, here- 
after referred to as Pearl or the prosecutrix, her step- 
mother, her 3 and 5 year old sisters, and Velmatena 
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White Magpie were walking along the street in Scotts- 
bluff. The defendant was walking behind the prosecu- 
trix and all of a sudden grabbed hold of her right arm. 
At that time a car, referred to as a “green Chevie” 
containing four boys, drove up close to the curb. The 
defendant started pushing the prosecutrix toward the 
car. She resisted by attempting to pull back, and the 
defendant pushed her harder up to and close to the 
car. She took hold of the door of the car. The four 
boys and the defendant forced the prosecutrix into the 
front seat of the car. She screamed, and the car drove 
off with the front door open. With the prosecutrix in 
the middle of the front seat and the defendant to her 
right, one of the boys drove the car 4 miles north and 
a quarter of a mile east of the city. During the ride the 
defendant, by twisting the arm of the prosecutrix be- 
hind her back and causing her pain, forced her to disrobe. 
During the scuffle her blouse and slip were torn. She 
objected, and when she did so, the defendant threatened 
that if she did not cooperate with his efforts she would 
be hurt. She cried, and was afraid they would kill ier. 
The driver of the car stopped at a place on a gi ivel 
road where there was a rather steep bank. The def: nd- 
ant forced the prosecutrix from the car by twisting 
her arm behind her back and dragged her over , the 
bank into a ditch on the opposite side. The defendant 
pushed the prosecutrix down, tied her hands above her 
head, and she fell backwards. The defendant started ta 
take off his overalls. She tried to push him away but 
was unable to do so, and he had intercourse with her. 
The defendant did not let her get up, but pushed her 
back down. The four other boys from the car each 
took a turn having intercourse with her. After the 
last of the acts, one of the boys brought the prosecutrix 
her clothes, except her underpants, and she put them 
on. The underpants were later found on the shoulder 
of the road along the route the car had traveled. The 
prosecutrix refused to ride back to town with the 
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boys, and when the car disappeared from sight she 
began to walk toward town. The prosecutrix also 
testified that she had never seen the defendant or the 
other boys before; that she did not know them; and 
that at times during the ride they talked in the Mexican 
language which she did not understand. 

The defendant’s testimony was to the effect that he 
first saw the prosecutrix, her stepmother, and Velma- 
tena White Magpie about 1 am. the morning of July 
6, 1957, on the corner of Ninth Street and Ninth Avenue, 
and later saw them again near the corner of Ninth 
Avenue and Eleventh Street. The car in which he 
was riding pulled over to the curb and stopped. Velma- 
tena White Magpie had a conversation with him and 
told him that the prosecutrix and her stepmother were 
on their way to a party, or had come from a party. 
The defendant asked if he and the other boys might 
go to the party and Velmatena White Magpie ran into the 
house where the party was supposed to have been held. 
During the conversation the prosecutrix was about 10 
feet from the car in which the defendant was sitting. 
The defendant got out of the car and asked the prose- 
cutrix if she would like to go for a ride. She did not 
answer, so he put his arm around her and started 
walking down the street with her. She appeared to have 
been drinking. From this point on the defendant’s 
testimony was to the effect that the prosecutrix will- 
ingly went along on the ride, voluntarily disrobed dur- 
ing the course of the ride, and consented to and co- 
operated in the sexual intercourse had with him. There- 
after the defendant went back to the car and did not 
know what happened to the prosecutrix. 

A police officer of the city of Scottsbluff testified 
that he saw the prosecutrix walking toward town and 
near the outskirts at about 6 a.m., on July 6, 1957. He 
observed that she had some dirt and weeds in her hair; 
that she looked ragged and dirty as if she had been 
lying on the ground; that her blouse was torn; and that 
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her arm was bruised. He took her to police head- 
quarters and she made complaint to him of the attack 
at that time. 

Police officer Mowrey testified that he first saw a 
car fitting the description of the one driven by the 
boys at about 3:30 am., on July 6, 1957. The defendant 
was asleep in the back seat of the car. Mowrey ar- 
rested the defendant and two boys who were with him. 

The doctor who examined the prosecutrix about 8 
am. on July 6, 1957, testified that he found bruising 
of the external genitalia, and that microscopic tests re- 
vealed the presence of male sperm from semen on both 
the external area and inner vaginal tract. 

The prosecutrix testified that she was bruised con- 
siderably from the physical treatment she received 
during the course of the ride and the scuffling, and 
during the process of the attack that resulted in the 
defendant having intercourse with her; and that as a 
consequence thereof she was forced to go to bed for 
the most part of a week. 

The stepmother of the prosecutrix testified as to the 
torn condition of Pearl’s clothing, the bruises on her 
arm, and the fact that the prosecutrix was in bed for 
2 days and for a part of the week following the assault. 

While at the police station the defendant made a 
statement in writing confessing to the facts in practically 
the same manner as testified to by the prosecutrix. 

The rule as stated in Cascio v. State, 147 Neb. 1075, 25 
N. W. 2d 897, is as follows: “The degree of force re- 
quired is relative, depending upon the particular cir- 
cumstances, but in any such case it must be sufficient 
to subject and put the dissenting woman within the 
power of the man, and thus enable him to have carnal 
knowledge of her, notwithstanding good-faith resistance 
on her part. In that connection, whether carnal knowl- 
edge was forcible and against her will or with her con- 
sent, is ordinarily indicated by resistance or lack of it by 
the woman. While the degree of resistance required is 
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also relative, depending upon the particular circum- 
stances, the general rule is that a mentally competent 
woman must in good faith resist to the utmost with 
the most vehement exercise of every physical means 
or faculty naturally within her power to prevent carnal 
knowledge, and she must persist in such resistance as 
long as she has the power to do so until the offense 
is consummated.” See, also, Medley v. State, 156 Neb. 
25, 54 N. W. 2d 233; Brockman v. State, 163 Neb. 171, 
79 N. W. 2d 9. 

Under all the circumstances shown by this record, the 
jury could properly find that prosecutrix resisted the 
defendant in good faith and to the utmost of her ability. 
The evidence shows that the prosecutrix was a girl 
15 years of age; that the defendant, who was 19 years 
of age, and four other boys forced her into a car; 
that her arm was twisted behind her back causing pain 
and distress during the course of the ride; that she 
was threatened and forced to disrobe; and that upon 
arriving at a certain point she was forced out of the 
car by the defendant. She was pushed, her hands were 
tied above her head, she was kicked in the leg, and 
her head held back while the defendant had intercourse 
with her. She endeavored to push him away, but was 
unable to do so. She was frightened, her clothing 
was torn, and her appearance could leave no doubt that 
unusual force was used in the commission of the act. 

Whether or not the prosecutrix resisted the ad- 
vances of the defendant to the extent of her ability 
under the circumstances presented by the evidence is 
a question of fact, and where her testimony, if believed, 
would indicate that she had so resisted, a verdict based 
on such testimony will not be set aside. See Medley v. 
State, supra. 

The lurid details of the crime, as shown by the evi- 
dence, beyond question demonstrate that if the State’s 
evidence is believed, every element of the crime of 
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rape was established. The evidence clearly sustains 
the verdict of the jury. 

The defendant assigns as error the receiving of testi- 
mony of police officer John Wagner. The substance of 
this evidence was that he found the prosecutrix walk- 
ing slowly toward Scottsbluff at 6 a.m., the morning of 
July 6, 1957. He asked her name and told her to get 
into the car. He was asked if he had a conversation 
with the prosecutrix. on the way to the police station 
and he replied that he did. Objection was made that 
such conversation was hearsay. The objection was 
overruled. The trial court said it would depend upon 
what the conversation revealed or what it was about, 
and overruled the objection subject to a motion to 
strike this evidence if it was deemed improper. There- 
after the witness testified that the prosecutrix related 
that some Mexican boys had taken her into the country, 
taken her clothes off, and taken turns with her. There 
was an objection to this evidence as being prejudicial and 
hearsay, and not sufficiently related in time and place. 
This objection was overruled. The witness testified 
that the prosecutrix related more details concerning 
the removal of her clothing and in connection with the 
assault perpetrated upon her, and how she got back to 
town. The police officer further testified that the 
prosecutrix gave him the names of the boys, and that 
she named the defendant. There was an objection, 
and the court overruled the objection. This witness 
further testified that the prosecutrix told him that the 
defendant was the main instigator, and was the first 
to have intercourse with her. Objection was made to 
this testimony, and overruled. 

At the commencement of proceedings on the second 
day of the trial, the trial judge instructed the jury that 
the court had determined that the conversation which 
officer John Wagner related was not admissible as evi- 
dence and therefore the jury was to completely dis- 
regard the portion of the officer’s testimony which con- 
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cerned details of the offense and to erase it from their 
minds. 

The rule of law upon which the defendant appar- 
ently bases this assignment of error and deems appli- 
cable is stated in the case of Jump v. State, 146 Neb. 
501, 20 N. W. 2d 375, as follows: “In a prosecution for 
rape, the prosecutrix may testify in chief, if within a 
reasonable time under all the circumstances after the 
act was committed she made complaint to another, to 
the fact and nature of the complaint, but not as to its 
details; and that other may likewise testify in chief to 
such fact and nature of the complaint, but not as to 
its details.” See, also, Krug v. State, 116 Neb. 185, 
216 N. W. 664. 

We believe that when the trial court subsequently, 
on its own motion, ordered this testimony stricken and 
charged the jurors to disregard it and erase it from 
their minds, it gave the defendant everything that he 
asked for. The defendant did not move for a mistrial 
on the ground that the admissibility of this evidence 
was prejudicial and that the error alleged to have been 
committed by the trial court could not be cured by 
this ruling or on any other ground. This matter was 
not called to the trial court’s attention in the defendant’s 
motion for new trial. 

In Luster v. State, 142 Neb. 253, 5 N. W. 2d 705, this 
court said: ‘‘ ‘In order to review alleged errors occurring 
during the trial of a criminal case, such errors must be 
pointed out to the trial court in the motion for a new 
trial and a ruling obtained thereon.’” See, also, Wilson 
v. State, 43 Neb. 745, 62 N. W. 209; Fisher v. State, 154 
Neb. 166, 47 N. W. 2d 349. 

Alleged errors not brought to the attention of the 
trial court in any way in a motion for a new trial are 
not entitled to be considered or reviewed by this court. 
See, Luster v. State, supra; Hall v. State, 109 Neb. 273, 
190 N. W. 898; Millslagle v. State, 138 Neb. 778, 295 N. 
W. 394. 
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This assignment of error cannot be sustained. 

The defendant contends that the trial court erred in 
not granting a new trial on the grounds of newly-dis- 
covered evidence. To determine this contention it is 
necessary to review a part of the record relating there- 
to. On November 18, 1957, the defendant filed a mo- 
tion for new trial wherein he alleged that there was 
newly-discovered evidence which could not have been 
produced at the trial by the exercise of reasonable dili- 
gence. On November 21, 1957, the defendant filed an 
affidavit in support of this assignment relating to newly- 
discovered evidence. This affidavit, in substance, was 
to the effect that during the trial of the defendant a wit- 
ness had to be obtained from the custody of the federal 
marshal at Laramie, Wyoming, and that from an inter- 
view with this witness it was learned that one Phyllis 
Brave Heart could testify that she observed the prosecu- 
trix drinking and acting in a manner contrary to and 
different from that as testified to by the prosecutrix 
at the time of the trial. The affidavit further stated 
that a subpoena had been issued for this witness in 
Scotts Bluff County and she could not be located in 
that county. On November 21, 1957, the trial court 
overruled this motion for new trial. 

On January 11, 1958, a second motion for new trial 
was filed alleging newly-discovered evidence which 
could not have been discovered or produced by the ex- 
ercise of reasonable diligence. An affidavit by counsel 
for the defendant, attached to the second motion for 
new trial stated in substance that Phyllis Brave Heart 
testified at the trial of one of the other boys involved 
in this same incident, and that her testimony was rele- 
vant and material to a finding of not guilty in that case. 
Attached to the second motion for new trial was a tran- 
script of the testimony of Phyllis Brave Heart from the 
trial of the other boy. A reading of this testimony dis- 
closes that the witness Phyllis Brave Heart testified to 
essentially the same facts as did the witness Velmatena 
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White Magpie in the instant case, that is, that she had 
observed the prosecutrix and her stepmother drinking 
during the afternoon preceding the assault. 

There is no supplemental petition in error covering 
the overruling of the second motion for new trial, made 
after the filing of the petition in error in this court on 
December 20, 1957. The result is that the second mo- 
tion for new trial and the order overruling it are not 
properly before this court for consideration. 

With reference to the first motion for new trial based 
on newly-discovered evidence and the overruling of 
it, the rule is that a new trial should not be granted 
a party on the ground of newly-discovered evidence, 
unless he makes it appear that the newly-discovered 
evidence is material to him, and that he could not by 
the exercise of reasonable diligence have discovered 
and produced it at the trial. See Cunningham v. State, 
56 Neb. 691, 77 N. W. 60. 

The testimony of Phyllis Brave Heart would con- 
stitute only a reiteration and would be cumulative of the 
testimony given at the trial by Velmatena White Mag- 
pie. It appears that the testimony of Phyllis Brave 
Heart was intended to impeach the testimony of the 
prosecutrix. In Bailey v. State, 36 Neb. 808, 55 N. W. 
241, it was said: “While the general rule is established 
that a new trial will not be granted because of newly 
discovered evidence impeaching a witness, this rule has 
its limitations. This court has stated the doctrine as 
to cumulative evidence to be that a new trial will not 
be granted unless such evidence be of so controlling a 
character as to probably change the verdict.” See, also, 
Flannagan v. Heath, 31 Neb. 776, 48 N. W. 904; Keiser 
v. Decker, 29 Neb. 92, 45 N. W. 272. 

The affidavit of defendant’s counsel discloses that at 
the time the witness Velmatena White Magpie was in- 
terviewed the defendant was apprised of the content 
of the possible testimony of Phyllis Brave Heart. As 
before stated, the defendant had a subpoena issued which 
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was returned on the same day marked as unable to lo- 
cate in Scotts Bluff County. The defendant did not re- 
quest a continuance of the trial in order to make a further 
search for this witness. From the record it appears that 
it would not have been a difficult task to have located 
this witness. There is no proper showing that the de- 
fendant could not have, by the exercise of reasonable 
diligence, discovered such evidence and produced it at 
the trial. The defendant’s assignment of error cannot 
be sustained. 
The defendant assigns as error the admission into evi- 
dence of the confession of the defendant. No specific 
assignment of error is contained in the petition in error 
to this court in regard to the confession offered and re- 
ceived in evidence by the trial court. There does appear 
to be a statement in the testimony of deputy sheriff John 
Hanley that he had known the defendant for 10 or 12 
years, had known his father for the same length of time, 
and worked with and been a good friend of the defend- 
ant’s father during that time. He saw the defendant 
on July 6, 1957, sitting on a bench in the reception room of 
the office of the county attorney. He had a conversation 
with the defendant at that time and testified: “I believe 
I asked him what he was doing in here this time, what 
he was into, and if I remember right that’s where I told 
him if he didn’t straighten up I was going to help his old 
man beat the hell out of him.” Shortly thereafter Han- 
ley had an interview with the defendant in the office of 
the county attorney. There is no dispute in the record 
that no threats or undue influence were used against the 
defendant. This statement made by the deputy sheriff 
Hanley was not one that was made in all seriousness, 
but rather as a sort of mild chastisement. This is evi- 
denced by the conduct of this officer in the interview 
with the defendant which followed the remark made in 
the reception room in the county attorney’s office. The 
sheriff of the county took a statement from the defend- 
ant shortly after the foregoing interview between officer 
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Hanley and the defendant. He testified that the defend- 
ant was cooperative, answered questions readily, and 
appeared to be at ease. Lieutenant Knudtson of the 
Nebraska Safety Patrol was present at the questioning 
of the defendant and testified that the defendant was 
cooperative, at ease, and made a statement voluntarily. 
To the same effect was the testimony of the chief of 
police of Scottsbluff. 

This alleged error was not pointed out to the trial 
court in the defendant’s motion for new trial and a rul- 
ing obtained thereon as is a prerequisite to a review of 
such error by this court. See, Luster v. State, supra; 
Fisher v. State, supra. The defendant’s assignment of 
error cannot be sustained. 

The defendant contends that the sentence is exces- 
sive. Where the punishment of an offense created by 
statute is left to the discretion of a court, to be exer- 
cised within certain prescribed limits, a sentence im- 
posed within such limits will not be disturbed unless 
there appears to be an abuse of such discretion. See, 
Truman v. State, 153 Neb. 247, 44 N. W. 2d 317; Onstott 
v. State, 156 Neb. 55, 54 N. W. 2d 380. 

The sentence in the instant case was not the maximum 
or in the upper range that the court could have imposed, 
and neither was it the minimum. We conclude that un- 
der all of the facts and circumstances presented by the 
record the trial court did not abuse its discretion. 

Upon the entire record, there is no error prejudicial 
to the accused, and the judgment of the district court is 
affirmed. 

AFFIRMED. 

Carter, J., participating on briefs. 
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TWENTY CLUB, A CORPORATION, APPELLANT, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS AND IRRIGATION, 
APPELLEE. 

91 N. W. 2d 64 


Filed July 3, 1958. No. 34882. 


1. Eminent Domain: Witnesses. In condemnation proceedings, 
where persons are shown to be familiar with the particular land 
in question, they may be permitted as witnesses to testify as 
to the value of the tract immediately before and immediately 
after the appropriation. 

Appraisers in condemnation proceedings may 
testify as any other witness when the proper foundation is laid, 
but in no event must evidence of the award of such appraisers 
be admitted as evidence to go to the jury. 

3. New Trial. Where a verdict of a jury is clearly against the 
weight and reasonableness of the evidence it will be set aside 
and a new trial granted. 

4. Trial: Appeal and Error. While declarations made in opening 
statements of attorneys and preserved in a bill of exceptions 
may not be used as evidence or stipulation in determining issues 
in a case, it is proper to refer to them for the purpose of ascer- 
taining the theory on which the case was presented. 

5. Eminent Domain. The general rule in condemnation cases is 
that the burden of showing the damages which the landowner 
or lessee will suffer rests upon him while the burden is on the 
condemner to show matters which tend to reduce or mitigate - 
damages. 


APPEAL from the district court for Sarpy County: 
JouHn M. Dierks, Jupce. Affirmed. 


Eugene D. O’Sullivan and Francis M. Casey, for ap- 
pellant. 


Clarence S. Beck, Attorney General, and Harold S. 
Salter, for appellee. 


Heard before Smumons, C. J., MESSMORE, YEAGER, 
WENKE, and BosiauGu, JJ. 


YEAGER, J. 


The action here was commenced by the State of Ne- 
braska through its Department of Roads and Irrigation 
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by petition in the county court of Sarpy County, Nebras- 
ka, to condemn certain real property of the Twenty Club, 
a corporation, lying immediately to the east of U. S. 
Highway No. 73, which is a state highway. The property 
taken extends from the Platte River on the south north- 
ward about 3,640.3 feet. From the south line to the 
north for about 1,768 feet the width ranges from 42 feet 
to 42.7 feet. The land to the north for the next 1,407 
feet ranges from 26.4 feet to 26.9 feet. The remaining 
distance to the north ranges from 26.4 feet to 117.2 feet. 
It comprises about 3.12 acres of land. About 1,768 feet 
of the land to be taken is south of a county highway 
which extends from U. S. Highway No. 73 eastward 
through the real property from which the strip of land 
is to be taken and about 1,872.3 feet of the strip is to the 
north of this county highway. 

In the petition in the county court it was alleged that 
in the opinion of the State Engineer, in the interest of 
public safety and general welfare, it was necessary that 
the right of egress and ingress be limited to the locations 
thereinafter described. No means of egress or ingress 
was described but thé petition stated: “There will be no 
. right of access from the above described land (land to 
be taken by condemnation) on to the remaining property 
of the condemnee.” The effect of this was to say, and 
concerning this there is no dispute, that the only means 
of ingress or egress is over the county highway which 
extends eastward through the property of the Twenty 
Club from U. S. Highway No. 73, and from the county 
highway north and south onto the Twenty Club property. 

On the basis of the petition condemnation was had and 
as a result the Twenty Club was awarded damages in 
the amount of $2,636. 

From the award the Twenty Club took an appeal to 
the district court for Sarpy County, Nebraska. In that 
court it became plaintiff and will be hereinafter so de- 
nominated. The State of Nebraska, Department of Roads 
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and Irrigation, became defendant and will be referred to 
hereinafter by that designation. 

On perfection of the appeal the plaintiff filed a peti- 
tion and later an amended petition. The action was pre- 
sented to the court on the amended petition, hence no 
further attention to the original petition is required. 

In the amended petition the plaintiff waived any ob- 
jection to the taking of the property described in the 
condemnation proceedings and it in no wise objected to 
the proceedings or any formality involved therein, or to 
the legality or constitutionality of any statute or statutes 
pursuant to which the proceedings were instituted or 
controlled. 

By the petition it asked for adequate compensation for 
property taken and for diminution of the value of the 
property which remained, which it said it had not been 
allowed by the condemnation award. 

It was further substantially pleaded that the taking 
would deprive the club of the use of access which it had 
to the property for about 35 years to its irreparable dam- 
age and injury, the right to which access is guaranteed 
to it under the Constitution and laws of the State of Ne- 
braska and of the United States of America. The prayer 
responded to the allegations of the petition. An answer 
was filed whereby there was a joinder of the issues 
tendered by the petition. 

The case was tried to a jury. A verdict was returned 
in favor of the plaintiff and against the defendant for 
$2,740. Judgment was rendered on the verdict. By or- 
der of the court it was declared that the judgment should 
bear interest at the rate of 6 percent per annum from 
June 19, 1956. A motion for new trial was duly filed 
which was overruled. From the judgment and the order 
overruling the motion for new trial the plaintiff appealed. 

The plaintiff has set forth in its brief as grounds for 
reversal four assignments of error. The first is divided 
into three parts. They are that the verdict and judg- 
ment are contrary to the law; that the verdict and judg- 
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ment are contrary to the evidence; and that the verdict 
and judgment are not sustained by the law and the 
evidence. 

The answer to these propositions will effectually dis- 
pose of the third assignment by which it is asserted that 
the court erred in the admission of the testimony of a 
witness called by the defendant as to the damage sus- 
tained by the plaintiff. 

On the trial the plaintiff called one witness who testi- 
fied that the amount of the damage was $41,933.53. 
Three witnesses were called by the defendant as to dam- 
age. One, Clay Thomas, testified that the damage was 
$2,436; one, Hal Easton, $3,256; and a third, Lester Haus- 
child, $2,044. The basic qualifications of none of these 
witnesses to give testimony as to damage to property 
such as this has been attacked. The only attack as to 
Easton is that the amount fixed by him is too low. An 
attack as to Thomas is made on the ground that he re- 
lated his testimony to 59 acres of land whereas the total 
acreage owned by plaintiff is 59 acres of deeded land and 
an additional amount of accretion bringing the total to 
about 120 acres. 

It may be said that in fixing the amount of damage he 
did relate his testimony to the 59 acres, but in response 
to further questioning he in clear substance stated that 
in considering the entire acreage the damage would not 
be greater since there would be no damage additional to 
that to the 59 acres. This witness, as well as the other 
two called by the defendant, was shown to be competent 
to give testimony as to damage. The appropriate rule 
is: “In condemnation proceedings, where persons are 
shown to be familiar with the particular land in question, 
they may be permitted as witnesses to testify as to the 
value of the tract immediately before and immediately 
after the appropriation.” Wahlgren v. Loup River Public 
Power Dist., 1389 Neb. 489, 297 N. W. 833. See, also, 
Medelman v. Stanton-Pilger Drainage Dist., 155 Neb. 
518, 52 N. W. 2d 328. The foundational requirements of 
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this rule as to all of these witnesses was met. 

It is objected also that the testimony of the witness 
Hauschild was incompetent for the reason that he was 
one of the appraisers in the original condemnation pro- 
ceeding in the county court. This contention is contrary 
to what this court has said on this subject. The fact that 
he was such an appraiser did not render his testimony 
as to damage incompetent. The rule in this respect is as 
follows: ‘Appraisers in condemnation proceedings may 
testify as any other witness when the proper foundation 
is laid, but in no event must evidence of the award of 
such appraisers be admissible as evidence to go to the 
jury.” Pierce v. Platte Valley Public Power & Irr. Dist., 
143 Neb. 898, 11 N. W. 2d 813. See, also, Langdon v. 
Loup River Public Power Dist., 142 Neb. 859, 8 N. W. 
2d 201. 

Thus the objection to the testimony of Hauschild in- 
hering in the first assignment of error and that to which 
specific attention is called in the third assignment are 
disposed of unfavorably to the plaintiff. 

Further referring to the first assignment of error the 
plaintiff in argument insists that the verdict is contrary 
to the weight of the evidence and therefore the verdict 
should be set aside. The true rule however is the fol- 
lowing as it is correctly stated in plaintiff's proposition 
of law: “Where a verdict of a jury is clearly against the 
weight and reasonableness of the evidence it will be set 
aside and a new trial granted.” See, Bentley v. Hoag- 
land, 94 Neb. 442, 143 N. W. 465; Stewart v. City of Lin- 
coln, 114 Neb. 362, 207 N. W. 511. 

From an examination of the testimony of the wit- 
nesses, one for the plaintiff and three for the defendant, 
as to damages, and an examination of the testimony as 
to qualifications to give testimony, this court cannot with 
propriety say that the verdict is clearly against the 
weight and reasonableness of the evidence. The con- 
tention of the plaintiff in this respect must be rejected. 

In the light of these observations it must be said that 
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the decision on all points presented by the first and third 
assignments of error are resolved against the plaintiff. 

By the second assignment of error the plaintiff asserts 
that “* * * the arbitrary limitation of access was a denial 
of appellant’s constitutional rights.” The determination 
upon this assignment requires a consideration of the 
facts relating to the condemnation and the consequences 
thereof as disclosed by the record. 

Before any improvement or change was made, U. S. 
Highway No. 73 was for some miles north of the Twenty 
Club property south to the Platte River, which is the 
south boundary of the Twenty Club property, a two- 
lane paved highway with one lane for northbound and 
one for southbound traffic. A new design and plan was 
adopted for the construction of two new lanes for south- 
bound traffic to the west with an unpaved area between 
the new and old paving of about 38 feet. The design 
called ultimately for the repaving of the old road. The 
old road before and after repaving was to be used for 
northbound traffic. The level of the elevations of the 
new road to the west and the old road when repaved was 
to be about 2.7 feet above the elevation of the old road. 
Pursuant to this plan the condemnation here took place 
and the new road to the west was constructed. Access 
which remained to the property of plaintiff was over 
the entrance onto the county road which has been men- 
tioned which was about 20 feet in width and hard sur- 
faced, thence onto its property. This county road ex- 
tends eastward about three-fourths of the way across 
plaintiff’s property and then leaves this property at the 
northeast corner. The plaintiff has buildings used for 
club and other purposes starting about 400 feet east of 
U.S. Highway No. 73 and to the north of the county high- 
way. Prior to the condemnation, the plaintiff had an 
access road which entered its property from U. S. High- 
way No. 73 immediately to the north of the county high- 
way and extended in a northeasterly direction to its 
facilities. It had been used for about 35 years. By the 
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condemnation this access was eliminated and thereafter 
in order to get onto the portion of its land north of the 
county highway and to the facilities it became neces- 
sary to enter upon the county highway and to turn 
off it to the left. To facilitate access for vehicles 
coming from the north a paved strip wide enough to 
contain vehicles and 80 feet in length was provided 
east of the east line of the new paving and immediately 
north of a passageway across the new and old paving and 
a 38-foot area between the old and the new into the 
county highway where its west end joined the east side 
or edge of U. S. Highway No. 73. 

It is the accomplishment of the things which have 
been described and their effects that the plaintiff con- 
tends by the second assignment of error amount to a 
denial of its constitutional rights. 

Whether or not arbitrary limitation of access in an 
appeal by a property owner from an award in a condem- 
nation proceeding may be treated as a denial of consti- 
tutional rights does not require determination in this 
case. While it is true that the amended petition pre- 
sented this as an issue, the issue was never presented 
by the theory on which the case was presented at or 
during the trial by motion, request for instructions, or 
otherwise. A fair examination of the record discloses 
that the theory on which the plaintiff presented the case 
was that the action was one for damages alone. More- 
over, that this was the sole theory on which the case was 
presented appears in the opening statement of one of 
the attorneys for plaintiff which statement was preserved 
in the bill of exceptions. In that statement the attorney 
said: ‘* * * but we are conscious of the fact—and the 
Court will probably tell you—that the State has the 
right, since three years ago, to cut off your access road 
and give you another, but they have got to give you 
just compensation for doing it, if your road is established 
a long period of time.” 

It is not contended here that this statement may be 
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regarded as evidence or stipulation which may be re- 
sorted to for the purpose of determining the issues be- 
cause it may not. Temple v. Cotton Transfer Co., 126 
Neb. 287, 253 N. W. 349. It may be used however as an 
aid in determining the theory on which the case was 
presented. Bronnenkant v. Kucera, 141 Neb. 408, 3 N. 
W. 2d 913. 

The plaintiff, having tried the case on the theory of 
damages alone in the district court, on this appeal is 
restricted to the theory on which the case was there 
tried. Kimball v. Lincoln Theatre Corp., 129 Neb. 446, 
261 N. W. 842; Horbach v. Butler, 135 Neb. 394, 281 N. W. 
804; Behle v. Loup River Public Power Dist., 138 Neb. 
566, 293 N. W. 413; Bronnenkant v. Kucera, supra. 

The legal merits contained in the second assignment 
of error are not properly before the court for considera- 
tion in this case. 

The fourth assignment of error is an attack upon the 
third, seventh, and ninth instructions given by the court 
on its own motion. The attack on these instructions is 
collective rather than several. They are attacked on the 
ground that they imposed upon the plaintiff the burden 
of proving by a preponderance of the evidence its dam- 
ages. It contends such a burden should not be imposed 
in an appeal from a condemnation award. 

Up to and including Langdon v. Loup River Public 
Power Dist., supra, this question remained in doubt, but 
there can no longer be any doubt that one in the position 
of the plaintiff herein must carry the burden of proving 
his right to damages and the amount thereof by a pre- 
ponderance of the evidence. The general rule is as 
follows: ‘The general rule is that the burden of show- 
ing the damages which the landowner or lessee will suf- 
fer rests upon him while the burden is on the condemner 
to show matters which tend to reduce or mitigate the 
damages.” Platte Valley Public Power & Irr. Dist. v. 
Armstrong, 159 Neb. 609, 68 N. W. 2d 200. See, also, 
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Rath v. Sanitary District No. One, 156 Neb. 444, 56 N. 
W. 2d 741. 

In the light of the conclusions reached as to the mat- 
ters presented by the appeal herein the judgment of 


the district court is affirmed. 
AFFIRMED. 


Carter, J., participating on briefs. 


Eart H. BuRKET ET AL., APPELLEES, v. R. E. KRIMLOFSKI 


ET AL., APPELLANTS. 
91 N. W. 2d 57 


Filed July 3, 1958. No. 34395. 


1. Adverse Possession. The claim of title to land by adverse pos- 
session must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for the statutory 
period of 10 years. The possession is sufficient if the land is 
used continuously for the purpose to which it may be in its 
nature adapted. 

2. Waters. Title by prescription may be acquired to an island in 
a stream, which otherwise would belong to a riparian owner. 
Accretions to an island so held and occupied for more than the 
statutory period belong to the owner of the island, and not 
to the riparian owner to whom the island or a part of it would 
otherwise belong. 

The rights of riparian owners upon the Missouri River 

to land formed by accretion are the same as if the river were 

not navigable. 

Land uncovered by a gradual subsidence of water is not 

an accretion, but a reliction. The same law applies to both these 

forms of addition to real estate which are held to be the 
property of the abutting landowner. 

Accretion is the process of gradual and imperceptible 

addition of solid material, called alluvion, thus extending the 

shore line out by deposits made by contiguous water, or by 
reliction, the gradual withdrawal of the water from the land 
by the lowering of its surface level from any cause. 

Where by the process of accretion and reliction, the 

water of a river gradually recedes, changing the channel of 

the stream and leaving the land dry that was theretofore 
covered by water, such land belongs to the riparian owner. 
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7. ——-—. The fact that accretion is due, in whole or in part, 
to obstructions placed in the river by third parties does not 
prevent the riparian owner from acquiring title thereto. 

Where the accretion commences with the shore of 
the island and afterward extends to the mainland, or any 
distance short thereof, all the accretion belongs to the owner 
of the island; but, where accretions to the island and to the 
mainland eventually meet, the owner of each owns the accretions 
to the line of contact. 

—. Land, to be riparian, must have the stream flowing 

over it or along its border. 


APPEAL from the district court for Washington County: 
JAMES T. ENGLISH, JuDGE. Reversed and remanded with 
directions. 


Roy I. Anderson and Swarr, May, Royce, Smith, An- 
dersen & Ross, for appellants. 


Spier, Ellick & Spire, for appellees. 


Heard before Simmons, C. J., MESSMORE, YEAGER, 
WENKE, and Bostaueu, JJ. 


Simmons, C. J. 

In this action plaintiffs seek a decree quieting title in 
them to certain accretion and reliction lands. The ac- 
tion was against defendants Krimlofski and all other 
persons having or claiming an interest in the lands 
involved. 

Defendant R. E. Krimlofski answered claiming title 
by adverse possession to the land involved. He prayed 
for a decree quieting title in him. 

The trial court rendered a decree for the plaintiffs. 
Defendants filed a motion for a new trial, in part on the 
ground of newly discovered evidence. A hearing was 
held on this motion. Defendants offered, and there 
were received in evidence, maps and aerial photographs. 

The trial court denied the motion and defendants ap- 
peal. We reverse the judgment of the trial court and 
remand the cause with directions. 

The cause is here for trial de novo. Both parties here 
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treat. the exhibits, introduced on the motion for a new 
trial, as in evidence and each relies on them. The 
plaintiffs contend that they were not properly newly 
discovered evidence; that a hearing on that ground 
should not have been had; and that the exhibits should 
not have been admitted. Plaintiffs do not cross-appeal. 
We consider the exhibits as evidence for our consid- 
eration. 

Defendants assign error in the refusal of the trial court 
to admit two photographs in evidence. Each was cumu- 
lative of other evidence in the record. It is not necessary 
to further consider the assignments. 

Defendants further complain of error in admitting on 
cross-examination testimony of Mr. Krimlofski as to a 
conversation had with Mr. Burket obviously for the pur- 
pose of exploring the possibility of a settlement. The 
evidence possessed no controlling influence on the deci- 
sion here made. This assignment will not be considered 
further in this opinion. 

Without dispute plaintiffs in 1932 became the owners 
of a tract of land referred to as Tax Lot 5, lying west of 
the Missouri River with the east bank of the land de- 
scribed in the deed as “along the west bank of the Mis- 
souri River.” The deed also described “And all accre- 
tions thereto.” The evidence shows that there was then 
a county road along the west bank of the river and at 
that time was a few feet therefrom. Defendants contend 
that whatever accretions attached to the land attached 
to the county road and that they belong to the county and 
not the plaintiffs. There is no evidence in the record 
showing the title of the county to the roadway other 
than that which points toward an easement based on use. 
We do not consider the contention of controlling merit, 
and put it aside. 

Defendants’ claim of title rests on a claim of adverse 
possession to an island in the Missouri River. Defend- 
ants are husband and wife. This island first appeared 
as a sand bar in 1926. The evidence shows that they took 
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possession of this sand bar in 1926, planting willows on 
it and sinking anchor weights so as to dock boats on it. 
They built duckblinds on it and fished from it. By 1927 
willows were growing on it. In a few years it became 
timbered with cottonwoods, willows, and underbrush. 
They then conceived the idea of making a wild life sanc- 
tuary of it. They put up “No Trespassing,” “No Hunt- 
ing,” and similar signs. Whenever others came upon it 
they claimed ownership of it, ordered them off, and made 
their control effective. When others built hunting blinds 
on the island, they destroyed them. In later years they 
policed the property to put out and prevent fires. They 
granted permission to friends to use the island. At the 
time of the trial this island was heavily timbered, with 
trees going to a height of 40 to 50 feet in parts of it. 

Without reciting the evidence in detail, we deem it 
sufficient to establish the existence of the island and 
adverse possession to it as such under the rules last 
stated in Worm v. Crowell, 165 Neb. 713, 87 N. W. 2d 
384: The claim of title to land by adverse possession 
must be proved by actual, open, exclusive, and continu- 
ous possession under a claim of ownership for the statu- 
tory period of 10 years. The possession is sufficient if 
the land is used continuously for the purpose to which it 
may be in its nature adapted. 

The established rule is: Title by prescription may be 
acquired to an island in a stream, which otherwise would 
belong to a riparian owner. Accretions to an island so 
held and occupied for more than the statutory period 
belong to the owner of the island, and not to the riparian 
owner to whom the island or a part of it would otherwise 
belong. Briard v. Hashberger, 107 Neb. 199, 185 N. W. 
430. See Higgins v. Adelson, 131 Neb. 820, 270 N. W. 502. 

We come then to the question of fact as to whether the 
accretion and reliction land involved here belongs to the 
defendants as owners of the island or to plaintiffs as 
owners of the mainland. 
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The land in dispute extends directly east from the 
plaintiffs’ land. 

Defendants contend that the island was originally in 
Iowa and now by compact between the states is in Ne- 
braska. That situation does not enter into the decision 
here. Nor are we concerned with the question of the 
navigability of the Missouri River. The rule is: “* * * 
the rights of riparian owners upon the Missouri river 
to land formed by accretion are the same as if the river 
were not navigable, and * * * the common law applies 
in full force.” Kinkead v. Turgeon, on rehearing, 74 
Neb. 580, 109 N. W. 744, 121 Am. S. R. 740,7 L. R. A. 
N. S. 316. See, also, Worm v. Crowell, supra. 

The rules also are: Land uncovered by a gradual 
subsidence of water is not an accretion, but a reliction. 
The same law applies to both these forms of addition to 
real estate which are held to be the property of the abut- 
ting landowner. State v. Ecklund, 147 Neb. 508, 23 N. W. 
2d 782. Accretion is the process of gradual and imper- 
ceptible addition of solid material, called alluvion, thus 
extending the shore line out by deposits made by con- 
tiguous water, or by reliction, the gradual withdrawal of 
the water from the land by the lowering of its surface 
level from any cause. Where by the process of accretion 
and reliction, the water of a river gradually recedes, 
changing the channel of the stream and leaving the land 
dry that was theretofore covered by water, such land 
belongs to the riparian owner. Ziemba v. Zeller, 165 
Neb. 419, 86 N. W. 2d 190. Accordingly we will refer 
to the lands herein involved as accretion land without 
making an effort to determine where accretion ends and 
reliction begins. 

Reference will be made to the work of the U. S. Army 
Engineers in controlling the Missouri River and its ef- 
fect on the creation of the problem here presented. The 
rule as to that is: The fact that accretion is due, in 
whole or in part, to obstructions placed in the river by 
third parties does not prevent the riparian owner from 
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acquiring title thereto. Ziemba v. Zeller, supra. 

We go now to the evidence as to the accretion involved. 

We have referred above to the situation that the evi- 
dence shows existed in the river, in 1926 and following, 
showing the development of the island. The evidence 
is that in the early years the Missouri River had two 
channels, one on the Iowa side to the east of the island, 
and one on the Nebraska side touching within a few 
feet of the border of plaintiffs’ land. 

We discuss the exhibits chronologically. Exhibit 16 is 
a picture offered by defendants taken on the island in 1927 
showing small willows growing thereon. This picture 
was excluded on the ground that it was not within the 
issues of the case. Parol evidence of that fact had been 
admitted. We deem its exclusion an obvious error and 
consider it here. 

Exhibit 15 is a picture offered by defendants showing 
the existence of the island in the river, with water be- 
yond to the east. This was taken from a point on the 
mainland to the immediate north of plaintiffs’ land. 

Exhibit 6 is an exhibit offered by plaintiffs. It is a 
map prepared by the U. S. Army Engineer’s office in 
September 1930. This map shows a large island with the 
legend “willows” on it. The southern end lies to the 
east of plaintiffs’ land. It shows the main channel of the 
river to the west of the island and touching the plaintiffs’ 
land to the immediate east of the county road. 

Exhibit 2 is a map offered by plaintiffs based on a 
survey made in 1931. It shows the Missouri River touch- 
ing plaintiffs’ land to the immediate east of the county 
road. 

Exhibit 10 is a photograph taken in January 1935 and 
offered by plaintiffs. It shows the high bank of the river 
close to the road and ice in front where plaintiffs’ son is 
skating. 

Exhibit 9 is a picture taken in October 1935 offered by 
plaintiffs taken from a cabin site on a high point on 
their land. It is a picture looking down from an eleva- 
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tion on the river bank. It shows the main channel of the 
river in the immediate foreground and the island beyond 
with trees growing upon it and water between the island 
and the Iowa mainland. 

Exhibit 22 is a map offered by the defendants pre- 
pared by the U. S. Army Engineer’s office on October 29, 
1936. It shows a large island in the river east and north 
of the plaintiffs’ land with an indication of sand bars ac- 
creted thereto extending down to and opposite plaintiffs’ 
land. It shows the main channel of the river touching 
plaintiffs’ land as before described. It also shows dike 
piling and revetments completed across the main chan- 
nel some distance to the north. This fixes the first defi- 
nite date of the commencement of control work by the 
U. S. Army Engineers. 

Exhibit 23, offered by defendants, is a map prepared 
by the U. S. Army Engineer’s office dated May 5, 1937. 
It shows additional dikes completed across the main 
channel of the river to the north. It shows the island as 
before but not as distinct as in the previous exhibit. 

Exhibit 24 is a map offered by the defendants pre- 
pared by the U.S. Army Engineer’s office dated October 
21, 1938. It shows additional dikes and revetments com- 
pleted across the former main channel of the river. It 
shows a larger island to the north but nothing directly 
to the east of plaintiffs’ land. It shows a channel to the 
west of the island and touching plaintiffs’ land as above 
described. 

Exhibit 25 is a like map offered by defendants dated 
May 1, 1939. It shows the main channel to the east of 
the large area of land located where the island began. 

Exhibit 26 is a like map offered by the defendants 
dated March 20, 1940. It shows the main channel of the 
river to the east of the island with the island extending 
down to and opposite plaintiffs’ land with an open water 
area to the west of the island. 

Exhibit 7 is a like map offered by the plaintiffs dated 
March 29, 1940. It shows a large island extending down 
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to and almost opposite plaintiffs’ land with an open water 
area to the west. 

Exhibit 27 is an aerial photograph offered by defend- 
ants taken August 15, 1941, by the U. S. Department of 
Agriculture. It shows the main channel of the river to 
the east of a large island that extends down to the east 
of plaintiffs’ land and about half the distance of their 
eastern boundary. It shows an open channel from the 
north to the south running the full length of the island 
to its west. This is now described in the evidence as a 
chute. It shows definitely for the first time a narrow 
accretion area, wider at the south, attached to plaintiffs’ 
land. 

Exhibit 8 is a U. S. Army Engineer’s map dated 1946- 
1947, offered by plaintiffs. It shows the main channel 
of the river fully established to the east of the land here 
involved. To the west is a solid area of land bearing 
the legend “willows.” This extends for the full distance 
and beyond the boundaries of plaintiffs’ land extended 
to the east. It shows the chute between this land and 
the mainland to the west. 

Exhibit 28 is an aerial photograph offered by defend- 
ants taken by the U.S. Department of Agriculture dated 
July 31, 1949. This shows the island now extended 
downstream well beyond plaintiffs’ land. It shows the 
main channel of the river to the east. It shows the 
channel of the chute, then largely dry land. It shows 
the accretion to plaintiffs’ land, above mentioned, to the 
west of the chute channel, and vegetation growth both 
to the west and east of the chute channel. 

In 1954 the defendants fenced in the land on the west 
side. The exact location of the fence is not determin- 
able. The discovery of the fence by the plaintiffs seems 
to have precipitated this controversy. 

Exhibit 29 is an aerial photograph offered by defend- 
ants taken by the U. S. Department of Agriculture on 
June 7, 1955. It shows the main channel of the river 
to the east of the area involved with vegetation-covered 
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land extending to the west to the road on plaintiffs’ land. 
The old outline of the bed of the chute, then dry land as 
described by witnesses, is clearly visible with greater 
growth of vegetation on a narrow strip of land to the 
west attached to plaintiffs’ land and to the east of the 
chute bed also. 

Exhibit 18, a photograph offered by the defendants, 
taken in 1956, shows this vegetation to be trees of a sub- 
stantial size. 

The parol testimony supports the story shown by the 
exhibits. We will not extend it by the recital of it more 
than has been done. 

It is clear that an island formed in the river, in 1926 
and following, between the two large channels of the 
river. As recited herein defendants established title to 
the island by adverse possession. Beginning then, as a 
result of the work of the Army Engineers, the main 
channel of the river was consolidated and flowed to the 
east of the island. Accretions began to form on the is- 
land and over the years its boundaries were extended to 
the west and south by that process, leaving for a time a 
channel west of the island, herein referred to as the 
chute. Accretions began to form then to the east of 
plaintiffs’ land to the west of the chute and these attached 
to plaintiffs’ land. Finally as a result of reliction the 
chute also became dry land. 

We conclude that the accretion land east of the chute 
attached to and became a part of the island in defend- 
ants’ ownership. The accretion land to the west of the 
chute attached to and became a part of plaintiffs’ land. 

The Supreme Court of North Dakota recently stated 
the applicable rule for determining the dividing line, in 
Hogue v. Bourgois, — N. D. —, 71 N. W. 2d 47, 54 A. 
L. R. 2d 633, as follows: ‘‘* * * Where the accretion com- 
mences with the shore of the island and afterward ex- 
tends to the mainland, or any distance short thereof, all 
the accretion belongs to the owner of the island; but, 
where accretions to the island and to the mainland 


54 NEBRASKA REPORTS [ Vou. 167 
Burket v. Krimlofski 


eventually meet, the owner of each owns the accretions 
to the line of contact.” 

In Roll v. Martin, 164 Neb. 133, 82 N. W. 2d 34, we 
found ‘no fault” with a contention that the owners of 
land were entitled to all accretions to the thread of the 
closed channel as a matter of right. 

Accordingly we find that plaintiffs are entitled to a 
decree quieting title in them to the accretion land here 
involved attached to their land from its old bank, east to 
the thread of the chute channel as it existed before it 
became dry land by reliction as shown on exhibit 29. 

The defendants are entitled to a decree quieting title in 
them to the accretion land here involved which attached 
to the island which lies generally east of the thread of 
the chute channel as shown by exhibit 29 as it existed 
before it became dry land by reliction. 

The plaintiffs advance the contention here that de- 
fendants must prove adverse possession, not alone to the 
island, but also to the land attached thereto by accretion 
and reliction. Such a rule, of course, would nullify any 
rights resting on accretion or reliction. In Roll v. Mar- 
tin, swpra, we found no fault with the contention that 
one who owned an island was not required to take pos- 
session of accretion land in order to establish his claim 
thereto as a matter of right unless someone actually had 
established the right thereto by adverse possession. 
Plaintiffs’ evidence falls short of proving adverse pos- 
session to the accretion land. 

Plaintiffs further argue that one of the reasons for the 
riparian right rule is to assure the owner of riparian 
lands continued access to the water of a stream and ac- 
cordingly he has the right to have his land follow the 
stream so as to preserve his riparian right of access to 
the water. 

Plaintiffs rely on a statement found in City of St. Louis 
v. Rutz, 138 U. S. 226, 11S. Ct. 337, 34 L. Ed. 941. That 
case in turn relies on Mulry v. Norton, 100 N. Y. 424. A 
reading of these cases reveals that the court was there 
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dealing with the rights of conterminous owners of main- 
land. The problem here presented does not seem to have 
been involved. 

The rule is: Land, to be riparian, must have the stream 
flowing over it or along its border. Stratbucker v. 
Junge, 153 Neb. 885, 46 N. W. 2d 486. 

The fact here is that plaintiffs’ land, although once 
riparian, is no longer riparian and it does not now have 
those rights that once attached to the land. 

A somewhat comparable case is that of Wholey v. 
Caldwell, 108 Cal. 95, 41 P. 31, 49 Am. S. R. 64, 30 L. R. 
A. 820. There land that was once riparian, by natural 
forces became nonriparian. The owner claiming ripar- 
ian rights asserted the right to go upon the land of others 
and to restore the water to its former channel. The 
court held that when the flow was lost, the riparian 
rights were lost with it. 

We find no merit in the contention. 

The judgment of the trial court is reversed and the 
cause remanded with directions to render a judgment 
quieting title to each of the parties to the land involved 
as above indicated. 

If the parties cannot agree as to the location of the 
common boundary line, then the court is directed to 
receive evidence limited to that issue and to determine 
the exact location by metes and bounds of the thread 
of the chute as it appears on exhibit 29 and to decree 
that such line is the boundary line. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Carter, J., participating on briefs. 
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James D. LONSDALE, APPELLANT, v. UNION INSURANCE 


Company, A Mutua. INSuRANCE COMPANY, APPELLEE. 
91 N. W. 2d 245 


Filed July 8, 1958. No. 34405. 


Pleading: Appeal and Error. An issue not raised by the plead- 
ings and proof in the district court cannot be raised for the first 
time in the Supreme Court. 

Insurance. An insurance policy should be construed in the 
same manner as any other contract in order to give effect to 
the intent of the parties at the time it was made. 

The language therein used should be considered not 
in accordance with what the insurer intended the words to mean, 
but what a reasonable person in the position of insured would 
have understood them to mean. 

If the contract was prepared by the insurer and con- 
tains provisions reasonably subject to different interpretations, 
one favorable to the insurer and one advantageous to the 
insured, the one favorable to the latter will be adopted. 
Contracts. In the construction of a contract, the instrument 
must be construed as a whole giving force and effect to all of the 
provisions of the contract. 

Insurance. The parties to an insurance contract may make the 
contract in any legal form they desire and, in the absence 
of statutory provisions to the contrary, insurance companies 
have the same right as individuals to limit their liability and 
to impose whatever conditions they please upon their obliga- 
tions, not inconsistent with public policy. If plainly expressed, 
insurers are entitled to have such exceptions and limitations 
construed and enforced as expressed. 


APPEAL from the district court for Fillmore County: 


STANLEY BarTOS, JupGE. Affirmed, 


Robert B. Waring and John C. Gewacke, for appellant. 
Healey, Davies, Wilson & Barlow and Patrick W. 


Healey, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 


YEAGER, WENKE, and BosLaucu, JJ. 


WENKE, J. 
This appeal is from the district court for Fillmore 


County. It involves an action brought by James D. 
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Lonsdale against the Union Insurance Company, a mu- 
tual insurance company, based on the medical pay cover- 
age of a “Combination Automobile Policy.” The trial 
court dismissed the action. Plaintiff thereupon filed a 
motion for new trial and this appeal is from the order 
overruling that motion. 

Appellee issued to appellant a “Combination Automo- 
bile Policy” covering appellant’s 1956 Ford Fordor Vic- 
toria with motor serial number M6FF246919. This policy 
was effective from September 11, 1956, to Sepember 11, 
1957, and, for a premium charge of $5, covered “Automo- 
bile Medical Payments” for each person covered up to 
a maximum of $500. 

Appellant also owned a 2-ton “15-foot box cab-over- 
engine” truck which he used in connection with his busi- 
ness of farming. The truck was not covered by the 
policy issued to appellant. On November 3, 1956, while 
appellant was using this truck to haul cattle, it over- 
turned at a point on a public road about 2 miles north 
of Ruskin, Nuckolls County, Nebraska. As a result of 
the truck turning over appellant, who was driving it, and 
his wife, who was riding with him, were seriously in- 
jured. The wife subsequently died as a result of injuries 
she suffered in the accident. 

Admittedly appellant incurred expenses of the type 
enumerated in the medical payment provisions of the 
policy in excess of $500 for both him and his wife as a 
result of the injuries each suffered in the accident. He 
herein seeks to recover the sum of $500, the maximum 
limit payable under the policy, for each of them, together 
with a reasonable attorney’s fee. The question thus pre- 
sented is, were appellant and his wife covered by the 
medical payment provisions of the policy while riding in 
appellant’s truck? 

Appellant contends that certain provisions of the 
policy are not printed in the size type required by sub- 
section (4) of section 44-712, R. R. S. 1943, and, because 
of that fact, are not in effect but are, in fact, out of the 
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policy. This issue was neither raised by the pleadings 
filed nor by the evidence adduced in the district court. 
It is raised for the first time in this court on appeal. 
Under this situation the question is not here for our con- 
sideration. See, Hardy v. Hardy, 161 Neb. 175, 72 N. W. 
2d 902; Vielehr v. Malone, 158 Neb. 436, 63 N. W. 2d 
497; Horbach v. Butler, 135 Neb. 394, 281 N. W. 804. As 
stated in Horbach v. Butler, supra: “An issue not raised 
by the pleadings and proof in the district court cannot be 
raised for the first time in the supreme court.” 

In construing the policy the following principles are 
applicable: 

“An insurance policy should be construed as any other 
contract to give effect to the intent of the parties at the 
time it was made.” Koehn v. Union Fire Ins. Co., 152 
Neb. 254, 40 N. W. 2d 874. See, also, Rathbun v. Globe 
Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 A. L. R. 191. 

“The language should be considered not in accordance 
with what the insurer intended the words to mean, but 
what a reasonable person in the position of insured would 
have understood them to mean. If the contract was pre- 
pared by the insurer and contains provisions reasonably 
subject to different interpretations, one favorable to the 
insurer and one advantageous to the insured, the one 
favorable to the latter will be adopted.” Koehn v. Union 
Fire Ins. Co., supra. See, also, 29 Am. Jur., Insurance, 
§ 166, p. 180. 

“* * * in the construction of a contract, the instrument 
must be construed as a whole giving force and effect 
to all of the provisions of the contract.” Eastep v. North- 
western Nat. Life Ins. Co., 114 Neb. 505, 208 N. W. 632. 

“* * * the parties to an insurance contract may make 
the contract in any legal form they desire, and in the 
absence of statutory provisions to the contrary, insurance 
companies have the same right as individuals to limit 
their liability and to impose whatever conditions they 
please upon their obligations, not inconsistent with pub- 
lic policy. If plainly expressed, insurers are entitled 
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to have such exceptions and limitations construed and 
enforced as expressed.” 29 Am. Jur., Insurance, § 166, 
p. 184. 

Gerierally, the policy provides: “Union Insurance 
Company * * * Agrees with the insured, named in the 
declarations made a part hereof, in consideration of the 
payment of the premium and in reliance upon the state- 
ments in the declarations and subject to the limits of 
liability, exclusions, conditions and other terms of this 
policy: * * *.” (Emphasis ours.) 

As to automobile medical payments the policy pro- 
vides generally that: “Coverage C - To pay all rea- 
sonable expenses incurred within one year from the date 
of accident for necessary medical, surgical and dental 
services, including prosthetic devices, and necessary 
ambulance, hospital, professional nursing and funeral 
services: * * *,” 

Division 1, under coverage C, provides: “To or for 
each person who sustains bodily injury, sickness or dis- 
ease, caused by accident, while in or upon or while enter- 
ing into or alighting from the automobile, provided the 
automobile is being used by the named insured or his 
spouse if a resident of the same household, or with the 
permission of either; * * *.” (Emphasis ours.) 

Under the factual situation herein disclosed recovery 
under division 1 of coverage C, when read in connection 
with other provisions of the policy, particularly subsec- 
tion (1) of section IV(a), is limited to when a person 
sustains bodily injury caused by an accident while in, 
upon, entering into, or alighting from appellant’s 1956 
Ford Fordor Victoria, the automobile specifically cov- 
ered by the policy. 

Division 2 of coverage C provides: ‘To or for each in- 
sured who sustains bodily injury, sickness or disease, 
’ caused by accident, while in or upon, or while entering 
into or alighting from, or through being struck by, an 
automobile.” It is primarily with this provision that we 
are here concerned. The word “automobile,” as therein 
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contained, would include the appellant’s truck. See the 
last paragraph of subsection (4) of section IV (a) of the 
policy. Likewise both appellant and his wife were “in- 
sureds” within the meaning thereof. See subsection (b) 
of section III, “Definition of Insured.” Standing alone, 
as thus qualified, division 2 of coverage C would cover 
the situation here presented. Under “Exclusions” it is 
provided: “This policy does not apply: * * * (i) under 
division 2 of coverage C, to bodily injury to or sickness, 
disease or death of an insured sustained while in or upon 
or while entering into or alighting from an automobile 
owned by any insured; * * *.” This provision had the 
effect of excluding from coverage for medical payments 
under division 2 of coverage C any automobile owned by 
the appellant, an “insured” thereunder. It provided 
coverage for each “insured” under division 2 of coverage 
C as defined by subsection (a) of section III of the policy, 
for bodily injuries caused by accident while in, upon, en- 
tering into, or alighting from an automobile, within the 
meaning thereof as described by the policy, which was 
owned by any other person than an “insured.” If ap- 
pellant desired medical pay coverage for persons riding 
in his truck he could have provided for it under division 
1 of coverage C by having the policy specifically cover it 
and pay a premium accordingly. This he did not do. 
No forfeiture is here involved for, as has already been 
herein stated, the question is, did the policy provisions 
cover under the factual situation here presented? We 
find that it did not. 
On the back of the policy appears the following: 
“When you have 
Medical Expense Coverage... 
... It’s a comfort to know 
You ) Are protected for the necessary medi- 
Your Family ) cal, surgical, ambulance, hospital or 
Your Friends) professional nursing expenses incurred 
by reason of injury or death while rid- 
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ing in, entering or alighting from my 
automobile. 
The cost is low... 

See your agent.” (Emphasis ours.) 

Appellant contends this should be considered a part 
of the policy, citing Hessler v. Federal Casualty Co., 190 
Ind. 68, 129 N. E. 325, 14 A. L. R. 1329. Therein the court 
said: “But, in construing a policy of accident insurance, 
words printed on the back of the policy, purporting to 
sum up what is embraced by it, constitute a part of the 
contract, and are to be taken into consideration in its con- 
struction.” We think this language is an accurate descrip- 
tion of the coverage actually available under division 1 
of coverage C under “Automobile Medical Payments.” 
It is in no way misleading as “my automobile” would 
normally be understood by any reasonable reader there- 
of to mean the automobile described in the policy of 
which it is a part. 

In view of what has been said we find the judgment 
of the trial court dismissing appellant’s action to be cor- 
rect. We therefore affirm its action doing so. 

AFFIRMED. 


In RE APPLICATION OF CHICAGO AND NorTH WESTERN 
RAILWAY COMPANY. 
CHICAGO AND NorTH WESTERN RaiLway Company, 
APPELLANT, V. SAVE THE TRAINS ASSOCIATION, 


APPELLEE. 
91 N. W. 2d 312 


Filed July 3, 1958. No. 34430. 


1. Public Service Commissions: Appeal and Error. An order of 
the Nebraska State Railway Commission granting a rehearing 
after the case has been decided on the merits is a final order 
subject to review by the Supreme Court. 

2. Railroads: Public Service Commissions. Where an application 
is made by a railroad company to discontinue an existing service 
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operated at a loss, the primary question to be determined is 
the public convenience and necessity therefor. 

3. Public Service Commissions: Appeal and Error. On appeal 
to the Supreme Court from an order of the Nebraska State 
Railway Commission, while acting within its jurisdiction, the 
question for determination is whether or not the order is arbi- 
trary and unreasonable. 

4. Constitutional Law: Public Service Commissions. Property may 
be as effectively taken without due process of law by long- 
continued and unreasonable delay in putting an end to railway 
commission orders on the application of an injured party, which 
have become confiscatory as by an express affirmance of them. 

Where it appears that there is no public nec- 

essity present for the operation of passenger trains daily in 

each direction between two points within the state, and that 
such trains can be operated only at great loss to the railroad 
company, an order of the railway commission requiring their 

operation is arbitrary and unreasonable, and amounts to a 

confiscation of the railroad company’s property without compen- 

sation. 


APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Neely, Otis & Neely, Carl McGowan, and Edgar Vanne- 
man, Jr., for appellant. 


Viren, Emmert, Hilmes & Gunderson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaAucu, JJ. 


CARTER, J. 

The Chicago and North Western Railway Company 
commenced this proceeding before the Nebraska State 
Railway Commission to secure permission to discontinue 
passenger trains Nos. 13 and 14 which operate daily be- 
tween Omaha and Chadron. Objections were filed by 
the Save the Trains Association. The commission, after 
a public hearing, granted the application. The commis- 
sion thereafter granted a rehearing. The railway com- 
pany has appealed from the order granting a rehearing, 
contending that such order was arbitrary and unreason- 
able. 
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The railway company filed its application with the 
commission on August 15, 1956. The hearing on the 
application was held by the commission at Valentine, 
Nebraska, on July 29 through August 2, 1957. On Feb- 
ruary 7, 1958, the commission entered its findings of 
fact and ordered the trains discontinued as of March 15, 
1958. A motion for a rehearing was filed on February 
17, 1958. On March 7, 1958, the commission entered an 
order granting a rehearing, ordered the continued opera- 
tion of the trains, and indicated that further hearings 
would be held at an undetermined date in the future. It 
is from the latter order that this appeal was taken. 

The record made in this case is very voluminous, but 
the controlling facts are comparatively simple. The 
railway company shows a net loss of $5,529,000 in 1956. 
In 1955 it had a net income of $1,506,000. In 1954 it had 
a net loss of $5,249,000. Its freight revenues have been 
consistently good since 1951, while the operation of pas- 
senger trains has been at a progressively greater loss 
since 1952. The over-all picture demonstrates that 
freight operations have been carrying the losses in pas- 
senger operations. The evidence shows that a change in 
the management of the railway company was made on 
April 1, 1956, for the purpose of eliminating the losses 
that had been incurred. One of the primary purposes 
of the new management was to eliminate as many of 
the sources of loss as possible, including the elimination 
of passenger trains which were being operated at great 
loss to the company. Trains Nos. 13 and 14 are two that 
have been extremely costly to the railway company. 
For the year 1956 the loss sustained by the operation of 
these two trains over and above revenues was in excess 
of $227,000. The witness Larry S. Provo, vice president 
and comptroller of the railway company, estimated the 
actual loss in operating these trains at $750,000 to $1,000,- 
000 per year. The out-of-pocket loss which is savable 
to the railway company is in excess of $623 per day. 

There is evidence that some users will be inconven- 
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ienced by the removal of these trains from service. By and 
large, the evidence deals with freight service, the neces- 
sity for adequate service in moving grain, livestock, and 
other similar commodities. The application is for the re- 
moval of two passenger trains, and in no way interferes 
with the handling of freight by the railroad. It is argued 
that mail service will be seriously affected by the elimi- 
nation of these trains. The carrying of mail is not a com- 
mon-carrier function of the railroads and inconvenience 
with reference to it is not material to the issues. Chi- 
cago, R. I. & P. R. R. Co. v. Farmers Union Creamery, 
166 Neb. 32, 87 N. W. 2d 616. It is contended that the 
trains are needed for the handling of express and bag- 
gage. The record does show that shipments of cream 
are quite heavy at times on these trains. The evidence 
shows that other forms of transportation are available 
for the movement of such commodities. Numerous truck 
lines operate throughout the area which have adequate 
facilities for the movement of such products. It is clear 
from the record that adequate means are available to 
adequately serve the communities in this respect after 
the discontinuance of trains Nos. 13 and 14. 

It is the public necessity as distinguished from local 
convenience that affords the primary consideration in 
determining if trains operated at great loss may be dis- 
continued. Chicago, R. I & P. R. R. Co. v. Farmers 
Union Creamery, supra. There is a general duty im- 
posed upon railroads to provide service when such serv- 
ice is necessitous. But where such public necessity 
does not exist, and adequate service can be had from 
other forms of transportation, it is the duty of the rail- 
way company to seek and the commission to approve the 
elimination of such unneeded and costly service. In re 
Application of Chicago, B. & Q. R. R. Co., 152 Neb. 352, 
41 N. W. 2d 157; Chicago & N. W. Ry. Co. v. City of Nor- 
folk, 157 Neb. 594, 60 N. W. 2d 662; Chicago, B. & Q. R. 
R. Co. v. Burgess, 166 Neb. 29, 87 N. W. 2d 630. 

The purpose of commission control of railroads is to 
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secure adequate, sustained service for the public at a 
minimum cost. The commission is not in the position 
of an owner. It has a duty to the railroads as well as to 
the public. It must protect and conserve the investments 
in the railroads and insure a reasonable return to rail- 
roads that are efficiently maintained and operated. But 
where, as the evidence in this case demonstrates, pas- 
senger trains are operated at great loss due to a large 
decrease in passenger traffic, and no real public need. 
exists for their continuance, the railway company is 
entitled to an order discontinuing such trains. The evi- 
dence shows that the wages of the train crews exceed 
by two and one-half times the passenger revenues de- 
rived from the passenger service here involved. The 
operation of these trains has become a drain upon the 
other sources of revenue by the company. The financial 
structure of the company has become so precarious that 
necessary repairs and maintenance of track, trains, and 
equipment has been delayed for such a period of time 
that their unsatisfactory condition can no longer be 
ignored. 

The record shows that the railway company and the 
association, during 1954 and 1955, cooperated in an effort 
to increase the revenues from these two trains to avoid 
the necessity of their discontinuance. Additional losses 
occurred irrespective of these efforts. In its order of 
February 7, 1958, the commission stated: “Without 
question, there never was a more intent, sustained or 
lengthy campaign to divert business back to the railroad 
than was engaged in by all concerned than in the in- 
stant matter, but the fact is that the loss kept growing 
larger and larger.” The evidence sustains this con- 
clusion. 

The evidence clearly demonstrates that we are in a 
period of economic change insofar as the transportation 
industry is concerned. This is particularly true of rail- 
road passenger service. The utility of the automobile 
makes it much more convenient than local passenger 
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service. As the number of automobiles increases, pas- 
senger service on the railroads correspondingly de- 
creases. Buses, trucks, and airplanes are contributing to 
the losses of the railroads in the operation of passenger 
trains. The elimination of branch-line passenger trains 
and a reduction in mainline passenger service appear 
certain because of the desire of the public to use other 
forms of transportation. The change is consistent with 
the desires of the public which will not be prevented or 
stayed by the orders of regulatory commissions. A fail- 
ure to recognize the existing situation can only result in 
costly operations and great losses in railroad investments. 

The record in this case conclusively sustains the find- 
ings of the commission in its order of February 7, 1958, 
authorizing the discontinuance of trains Nos. 13 and 14 
as of March 15, 1958. 

On February 17, 1958, the Save the Trains Association 
filed a motion for a rehearing. On March 7, 1958, a re- 
hearing was granted and trains Nos. 13 and 14 ordered 
continued in service. No additional evidence was pro- 
duced in support of the motion for a rehearing. The rea- 
sons given by the commission in its order were that 
progress was being made by the new management of 
the railway company in improving its financial struc- 
ture and that the results of operations during the first 
6 months of 1958 should be examined before a final 
determination of the issues was made. There was noth- 
ing to indicate that the public had any greater need for 
the trains than before. The reasons for granting the 
rehearing were either specious or based on pure specu- 
lation and conjecture. 

We point out that the application was filed on August 
15, 1956. For 2 years prior thereto every effort had been 
made by the parties to put these trains on a paying basis 
without success. The application was pending from 
August 15, 1956, to February 7, 1958, a period of almost 
18 months before the commission entered its order. This 
unreasonable delay, and the losses sustained by the 
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railroad as a result thereof, is for all practicable purposes 
a taking of its property without due process of law. In 
Ann Arbor R. R. Co. v. Michigan Public Service Commis- 
sion, 91 F. Supp. 668, the court aptly stated this principle 
in the following language: “Where there is no public 
necessity present, an order compelling the plaintiff to 
operate its trains under the circumstances of this case 
and under the conditions set out by the defendant Com- 
mission, is arbitrary and unreasonable, and carries with 
it the confiscation of the plaintiff’s property without 
compensation, and denies to the plaintiff the equal pro- 
tection of the laws, in violation of the Constitution of 
the United States.” In Chicago, B. & Q. R. R. Co. v. II- 
linois Commerce Commission, 82 F. Supp. 368, the court 
commented on a similar situation in the following lan- 
guage: “The Illinois Commerce Commission’s custom 
and practice of substituting a sham, for a fair, hearing 
by the device of granting repeated continuances for 
frivolous reasons with the result that an average of 18 
months is required to hear and decide train-discontinu- 
ance cases that ought to be heard in 3 days and decided 
within 30 days thereafter involves an illegal and arbi- 
trary dissipation of plaintiff's public utility assets in vio- 
lation of plaintiff’s rights under the 14th Amendment of 
the United States Constitution, in disregard of said Com- 
mission’s obligation under the [Illinois Public Utilities 
Act, in disregard of the policy of economical railroad 
operation enjoined by Congress in the Transportation 
Act and to the damage of the larger public interest.” 
But irrespective of the conclusiveness of the evidence, 
the commission has compelled the continued operation 
of these trains. When this appeal was taken the case 
stood in the same position as when the application for the 
removal of the trains was filed on August 15, 1956. The 
procrastination and delay on the part of the commission 
has resulted in a minimum loss of $623 per day since 
March 15, 1958. The only justification attempted is an 
expressed dissatisfaction with the evidence, although the 
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evidence on the material issues stands wholly uncontra- 
dicted. In Smith v. Illinois Bell Telephone Co., 270 U. S. 
587, 46 S. Ct. 408, 70 L. Ed. 747, the Supreme Court of 
the United States discussed a similar situation as follows: 
“For this apparent neglect on the part of the commission, 
no reason or excuse has been given; and it is just to say 
that, without explanation, its conduct evinces an entire 
lack of that acute appreciation of justice which should 
characterize a tribunal charged with the delicate and im- 
portant duty of regulating the rates of a public utility 
with fairness to its patrons, but with a hand quick to 
preserve it from confiscation. Property may be as ef- 
fectively taken by a long-continued and unreasonable 
delay in putting an end to confiscatory rates as by an ex- 
press affirmance of them; and where, in that respect, 
such a state of facts is disclosed as we have here, the in- 
jured public service company is not required indefinitely 
to await a decision of the rate-making tribunal before 
applying to a federal court for equitable relief. The 
facts, which the motion to dismiss conceded, present a 
far stronger case for such relief than any of the cases 
with which this court dealt in Okla. Gas Co. v. Russell, 
261 U. S. 290, 293; Prendergast v. N. Y. Tel. Co., 262 U. 
S. 48, 49; Pacific Tel. Co. v. Kuykendall, supra, p. 204; 
and Banton v. Belt Line Ry., 268 U.S. 413, 415.” 

A railroad company is not required to prove its case 
with mathematical precision in requesting permission to 
remove a passenger train from service. In Baltimore 
& O. R. R. Co. v. United States, 298 U. S. 349, 56 S. Ct. 
797, 80 L. Ed. 1209, the court described the nature of the 
evidence required as follows: “The burden on appel- 
lants, heavy though it is, does not require them to prove 
with arithmetical accuracy the cost of the transporta- 
tion covered by the challenged divisions or the value 
of the property used to perform it, or the proportion at- 
tributable to that service. It is enough, if the evidence 
preponderating in their favor reasonably warrants find- 
ings sufficient to support the decree sought. Many is- 


VoL. 167] JANUARY TERM, 1958 69 
Chicago & N. W. Ry. Co. v. Save the Trains Assn. 


sues as to which demonstrable accuracy is impossible 
have to be decided by the courts. In ascertaining cost of 
transportation of one out of many commodities hauled 
by railroads it is impossible to attain precision. Mere 
lack of it is not ground for objection either to the evi- 
dence offered or the facts which it tends to prove.” The 
commission is bound to follow the evidence where no 
substantial conflict exists. It may not make arbitrary 
orders based on the aspirations of communities for the 
best railroad passenger service, or for standby service 
for modes of transportation generally used, or to satisfy 
the demands of employees that existing jobs be con- 
tinued. As we have many times said, public need con- 
stitutes the main issue, and where such need is not 
shown, a railway company will not be required to un- 
economically operate trains and thereby deplete its assets 
and reduce the quality of other services it is compelled 
to render. 

It is argued by the appellee that the Nebraska State 
Railway Commission has the sole power to decide appli- 
cations seeking the discontinuance of trains in passenger 
service, and that this court is without power to regulate 
common carriers. This is a correct statement of the law. 

When the people of this state entrusted the regulation 
of public utilities to the railway commission, they did 
not grant it a power that could be whimsically exercised. 
It was power that was to be exercised with reasonable 
promptness under law with a due regard to established 
facts. The exercise of power by the commission without 
a proper application of the law to established facts is an 
arbitrary exercise of power which the courts cannot 
condone. The fact that the regulation of public utilities 
was placed with a commission having some attributes 
of legislative, executive, and judicial authority does not 
clothe it with an indiscriminate discretion in the handling 
of its business. Its discretion is a legal one. If this were 
not so it could well give rise to an administrative tyr- 
anny over common carriers and public utilities similar 
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to that suggested in In re Application of Airline Ground 
Service, Inc., 151 Neb. 837, 39 N. W. 2d 809. 

It is urged that the order of the commission appealed 
from is not a final order. The case is properly before 
the court on the authority of In re Application of Air- 
line Ground Service, Inc., supra. 

We conclude that the order of the commission grant- 
ing a rehearing was arbitrary and unreasonable. The 
commission’s order of March 7, 1958, granting a rehearing 
is reversed, leaving in effect the order of February 7, 


1958. 
REVERSED. 


Cari ANN FUGATE, A MINOR, BY AND THROUGH JOHN 
McARTHUR, HER NEXT FRIEND, APPELLANT, V. HERBERT 


A. Ronin, County JUDGE, APPELLEE. 
91 N. W. 2d 240 


Filed July 3, 1958. No. 34443. 


1. Statutes. If a statute is unambiguous courts will not by in- 
terpretation or construction usurp the function of the law- 
making body and give it a meaning not intended or expressed 
by the Legislature. 

A statute is not available for construction as a matter 
of course. If it is unambiguous there is no room for construc- 
tion and courts may not search for its meaning beyond the 
statute itself. 

8. Courts: Infants. Juvenile courts do not have the sole or ex- 
clusive jurisdiction of children under 18 years of age who 
have violated our laws. 


4, The county attorney is not limited by the 
Juvenile Court Act in any way in his duty to file proper com- 
plaints against wrongdoers and prosecute the same. 

5. The words “the case,” as used in the manda- 


tory provision of section 43-211, R. R. S. 1943, as they relate 
to justices of the peace and police magistrates in counties 
having a population of more than 50,000, refer to criminal 
matters of which those courts have jurisdiction and which the 
presiding magistrates thereof have authority to adjudicate and, 
whenever such provision applies, it is mandatory upon the pre- 
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siding magistrate and not an optional privilege which may be 
exercised in behalf of the minor so charged. 
6. Criminal Law. A preliminary hearing on a felony charge is 
not a “case” within the meaning of section 48-211, R. R. S. 1943. 
7. Statutes. It is clearly the duty of this court to give a statute 
an interpretation which meets constitutional requirements if it 
can be reasonably done. 
The constitutionality of a statute will not be determined 
unless necessary to a proper disposition of the pending case. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JupcE. Affirmed. 


John McArthur and Edmund O. Belsheim, for appel- 
lant. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for appellee. 


Heard before Stmmons, C. J., CARTER, MrSSMoRE, 
YEAGER, WENKE, BosiaucH, JJ., and Newkirk, District 
Judge. 


WENKE, J. 

This is an appeal from the district court for Lancas- 
ter County. It involves an action brought therein by 
Caril Ann Fugate, a minor, by and through John Mc- 
Arthur, her next friend, against Herbert A. Ronin, 
county judge of Lancaster County, seeking a writ of 
prohibition against him as such county judge. The 
district court denied plaintiff the writ. She thereupon 
filed a motion for new trial and this appeal was taken 
from the overruling thereof. 

The writ of prohibition, and under what circumstances 
a litigant is entitled thereto, is fully set out and dis- 
cussed in Conkling v. DeLany, ante p. 4, 91 N. W. 2d 
250. See, also, State ex rel. Wright v. Barney, 133 Neb. 
676, 276 N. W. 676. 

At all times herein material appellee was the duly 
elected, qualified, and acting county judge in and for 
Lancaster County. On February 3, 1958, the county at- 
torney of Lancaster County filed a complaint in said 
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county court charging the appellant with murder in the 
first degree on two counts. Appellant was arraigned 
thereon before appellee on February 3, 1958, and en- 
tered a plea of “Not Guilty” to both counts. Thereupon 
appellee ordered a preliminary hearing to be held there- 
on at 9:30 a. m. on March 8, 1958. On March 8, 1958, 
on motion of the county attorney and by agreement of 
the parties, the preliminary hearing was continued to 
March 29, 1958, at 9:30 a. m. On February 19, 1958, 
appellant filed a motion requesting an order of the 
county court transferring the case to the juvenile court 
of Lancaster County on the ground that at the time 
the alleged offenses charged were committed (Janu- 
ary 27, 1958) appellant was 14 years of age. The record 
shows appellant was born July 30, 1943. Appellee over- 
ruled this motion on March 22, 1958. Thereupon this 
action was commenced to prohibit appellee, as county 
judge, from holding a preliminary hearing upon the 
complaint and from taking any other or further action 
thereon. 

The fundamental question raised by this action is 
whether or not the appellee, as county judge of Lan- 
caster County, was under a mandatory duty to transfer 
the complaint to the juvenile court. It is appellant’s 
thought that section 43-211, R. R. S. 1943, imposed a 
mandatory duty upon the appellee to transfer the com- 
plaint to the juvenile court for Lancaster County when 
she made a motion requesting the court to do so. 

The purpose of the Juvenile Court Act (Laws 1905, 
c. 59, p. 305), which deals with the treatment and con- 
trol of dependent, neglected, and delinquent children 
and is now a part of Chapter 43, article 2, R. R. S. 1943, 
and the constitutional right of the Legislature to enact 
legislation in regard thereto in the manner that it did 
have been fully discussed by this court in State ex rel. 
Miller v. Bryant, 94 Neb. 754, 144 N. W. 804; Laurie 
v. State, 108 Neb. 239, 188 N. W. 110; Krell v. Mantell, 
157 Neb. 900, 62 N. W. 2d 308, 43 A. L. R. 2d 1122. 
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Consequently no useful purpose would be served by 
again dealing therewith in this opinion. 

Section 43-211, R. R. S. 1943, provides: ‘“When in 
any county where a juvenile court is held, as provided 
in section 43-204, a child under the age of sixteen years 
is arrested with or without warrant, such child may, 
instead of being taken before a justice of the peace or 
public magistrate, be taken directly before such court, 
or if the child is taken before a justice of the peace or 
police magistrate, it shall be the duty of such justice of 
the peace or police magistrate to transfer the case to 
such court, and the officer having the child in charge, 
to take the child before that court. In any case the 
court may proceed to hear and dispose of the case in the 
same manner as if the child had been brought before 
the court upon complaint or affidavit as herein provided. 
In any case, the court shall require notice to be given and 
investigation to be made as in other cases under this act 
and may adjourn the hearing from time to time for 
that purpose.” 

Section 43-204, R. R. S. 1943, referred to in section 
43-211, R. R. S. 1943, and which relates to Lancaster 
County because its population is over 50,000, provides: 
“In counties having a population of more than fifty 
thousand, the judges of the district court, on being in- 
ducted into office, shall select one of their number to 
preside over what shall be termed the ‘juvenile court.’ 
The judge so selected shall serve throughout his term, 
unless the judges choose, in the same manner as the or- 
iginal selection was made, another of their number to so 
act. The judge of the juvenile court shall hear all cases 
arising under the provisions of this act, and shall give 
precedence thereto. He shall also hear such other cases 
as may be assigned to him but may transfer such other 
cases to another judge for hearing or trial. A special 
courtroom, to be designated as the ‘juvenile courtroom,’ 
shall be provided for the hearing of cases arising under 
the provisions of this act. The finding of the court in 
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such cases shall be entered in a book or books kept es- 
pecially for the purpose, one of which shall be known 
as the ‘juvenile record.’ ” 

Section 43-202, R. R. S. 1943, provides: “The district 
courts of the several counties in this state, and the judges 
thereof in vacation, shall have original jurisdiction in all 
cases coming within the terms of this act; the county 
court in each county shall have concurrent jurisdiction 
with the district court, but in counties having a popula- 
tion of more than fifty thousand such jurisdiction shall 
not be exercised by the county court except in the ab- 
sence of the judge or judges of the district court from the 
county. Where a proceeding has been instituted under 
this act before any county court, the jurisdiction of this 
court over such proceedings shall continue until the final 
disposition thereof; Provided, appeal may be had to the 
district court in the same manner as is provided by law 
in civil cases. In all trials under this act where a delin- 
quent child is charged with a crime, any person inter- 
ested therein may demand a jury or the judge of his own 
motion may order a jury to try the case; Provided, in 
cities having a population of forty thousand and upward, 
the police judge thereof shall have jurisdiction under this 
act concurrent with the county judge, within the limit of 
such city.” 

In the construction of these statutes the following prin- 
ciples apply: 

“If a statute is unambiguous courts will not by inter- 
pretation or construction usurp the function of the law- 
making body and give it a meaning not intended or ex- 
pressed by the Legislature. 

“A statute is not available for construction as a mat- 
ter of course. If it is unambiguous there is no room for 
construction and courts may not search for its meaning 
beyond the statute itself.” Ledwith v. Bankers Life Ins. 
Co., 156 Neb. 107, 54 N. W. 2d 409. 

It will be noted that the mandatory provision of sec- 
tion 43-211, R. R. S. 1943, does not specifically refer to 
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county judges but only to justices of the peace and police 
magistrates. We have already construed this statute in 
State v. McCoy, 145 Neb. 750, 18 N. W. 2d 101. Therein 
we held: “It thus clearly appears that there is a concur- 
rent jurisdiction between these several courts. While 
we are inclined to the view that the juvenile court of 
each county in the state has a broad discretion in the 
handling of all cases involving dependent, neglected and 
delinquent minors, however, other courts also have con- 
current jurisdiction under the general criminal laws of 
our state, and complaints can properly be brought before 
all such courts by the county attorney.” In this respect 
we held: “The county attorney is not limited by the 
Juvenile Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the same.” 
State v. McCoy, supra. We repeated this holding in 
Lingo v. Hann, 161 Neb. 67, 71 N. W. 2d 716. Therein 
we held: “In 1905 the Legislature created the juvenile 
court. Legislation relating thereto will presently be 
found as Chapter 43, article 2, R. R. S. 1943. A careful 
study of the act clearly indicates it is not intended the 
juvenile court shall have exclusive jurisdiction and con- 
trol of all juveniles. As stated in State v. McCoy, 145 
Neb. 750, 18 N. W. 2d 101: ‘Juvenile courts do not have 
the sole or exclusive jurisdiction of children under 
eighteen years of age who have violated our laws.’ 

“And, ‘The county attorney is not limited by the Ju- 
venile Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the same.’ 
State v. McCoy, supra.” 

These holdings are in keeping with the provisions of 
section 83-465, R. R. S. 1948, which are applicable here. 
See § 83-490, R. R. S. 1943. Section 83-465, R. R. S. 1943, 
provides: “When a boy of sane mind, under the age of 
eighteen years, has been found guilty of any crime, ex- 
cept murder or manslaughter, in any court of record in 
this state, the court may order that the boy be committed 
to the state industrial school. A copy of the order, under 
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the seal of the court, shall be sufficient warrant for de- 
livering the boy to the school and committing him to the 
custody of the superintendent.” As we said in Lingo v. 
Hann, supra: ‘While we think the intent of the Juve- 
nile Court Act is that offenders under 16 years of age, ex- 
cept when convicted of murder or manslaughter, should, 
if a sentence of confinement is imposed, be committed to 
the Boys’ Training School rather than to the peniten- 
tiary, however, we find nothing in the law to prevent 
the district court from sentencing such juvenile to the 
penitentiary when convicted of a felony in that court.” 
See, also, Turpit v. State, 154 Neb. 385, 48 N. W. 2d 83. 

We think the words “the case,” as used in the manda- 
tory provision of section 43-211, R. R. S. 1943, as they 
relate to justices of the peace and police magistrates in 
counties having a population of more than 50,000, refer 
to criminal matters of which those courts have jurisdic- 
tion and which the presiding magistrates thereof have 
authority to adjudicate and, whenever such provision 
applies, it is mandatory upon the presiding magistrate 
and not an optional privilege which may be exercised in 
behalf of the minor so charged. This is in keeping with 
section 83-467, R. R. S. 1943, which is applicable here. 
See § 83-490, R. R. S. 1943. Section 83-467, R. R. S. 1943, 
provides: “When a boy of sane mind, under the age 
of sixteen years, has been convicted before a justice of 
the peace or other inferior court, of any crime, it shall 
be the duty of the magistrate to send the boy, together 
with all papers filed in his office on the subject, under 
the control of some officer, to a judge of a court of record. 
The judge shall then issue an order to the parent, guard- 
ian or the person in charge of the boy or with whom the 
boy last resided, or any one known to be a close relative 
of the boy, or if the boy be alone and friendless, then to 
the person whom the judge shall appoint as guardian ad 
litem, requiring him to appear at a time and place stated 
in the order, to show cause why the boy should not be 
committed to the state industrial school.” Thus con- 
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strued these statutes provide a uniform system through- 
out the state for the handling of children under 16 years 
of age coming before justices of the peace or magistrates 
of other inferior courts on criminal matters within the 
jurisdiction thereof. This is in keeping with the prin- 
ciple that: “It is the duty of the court, so far as prac- 
ticable to give effect to the entire language of a statute 
and to reconcile the different provisions of it so that 
they are consistent, harmonious, and sensible.” Led- 
with v. Bankers Life Ins. Co., supra. 

The functional purpose of a preliminary hearing is 
‘stated in section 29-506, R. R. S. 1943. It is in no sense 
a trial of the person accused in regard to his guilt or in- 
nocence. Its purpose is to ascertain whether or not a 
crime has been committed and whether or not there is 
probable cause to believe the accused committed it. If 
it is found that the foregoing exist then the accused 
should be held for trial in the district court which has 
jurisdiction to try the matter but failure to find that 
they do exist is not an adjudication of the matter and 
no bar to another complaint, setting forth the same 
charges, being filed in the same or other courts having 
jurisdiction to hear the same for that purpose, which 
would include district courts. See, Lingo v. Hann, 
supra; Callies v. State, 157 Neb. 640, 61 N. W. 2d 370; 
Van Buren v. State, 65 Neb. 223, 91 N. W. 201; State v. 
Dennison, 60 Neb. 192, 82 N. W. 628. Consequently we 
do not think a preliminary hearing on a felony charge 
is a “case” within the meaning of section 43-211, R. 
‘R. S. 1943. 

We have examined the cited opinions of other courts 
dealing with this subject. They are of little use here 
because they deal with statutes relating to juveniles 
which are either entirely different than ours or much 
broader in their scope. 

Constitutional questions have been raised by appellee 
which are not without merit if appellant’s contention 
as to the meaning of section 43-211, R. R. S. 1943, is cor- 


78 NEBRASKA REPORTS [VoL. 167 
Frenchman Valley Irr. Dist. v. Smith 


rect. In State ex rel. Winter v. Swanson, 138 Neb. 597, 
294 N. W. 200, we said: “It is clearly the duty of this 
court to give a statute an interpretation which meets 
constitutional requirements if it can be reasonably done.” 
In view of our holding that the mandatory provision of 
section 43-211, R. R. S. 1943, does not apply to prelimi- 
nary hearings on felony complaints the following has ap- 
plication here: ‘“Constitutionality of statute will not be 
determined unless necessary to proper disposition of 
pending case.” Banning v. Marsh, 124 Neb. 207, 245 N. 
W. 775. 

We find the trial court was correct in denying the 
writ and therefore affirm its action doing so. 

AFFIRMED. 


In RE APPLICATION OF THE FRENCHMAN VALLEY IRRIGATION 
DISTRICT, A CORPORATION. 
THE FRENCHMAN VALLEY IRRIGATION DISTRICT, A 
CORPORATION, APPELLANT AND CROSS-APPELLEE, V. 
EARL SMITH ET AL., APPELLEES AND CROSS- 


APPELLANTS. 
91 N. W. 2d 415 


Filed July 11, 1958. No. 34340. 


1. Waters. Section 46-194, R. R. S. 1948, makes no specific re- 
quirement as to the form of notice to be given the electors 
with reference to an election to be held to approve or dis- 
approve a contract to be entered into between an irrigation 
district and the United States of America for the sale of the 
irrigation facilities of such a district. 

By statute, the board of directors of any irrigation 

district heretofore or hereafter organized may, in its discretion, 

before or after making any contract with the United States 
of America, or the taking of any particular steps or action, 
commence a special proceeding in the district court of the 
state, in and by which the proceedings of such board and of 
such district leading up to or including the making of any 
such contract, and the validity of the terms thereof, or the 
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taking of any particular steps or action, shall be judicially 
examined, approved, and confirmed, or disapproved and dis- 
affirmed. 

By federal statute, the Secretary of the Interior is 
granted authority to enter into contracts with existing irriga- 
tion districts, provided that no contract with an irrigation 
district shall be binding on the United States of America until 
the proceedings on the part of the district for the authoriza- 
tion of the execution of the contract with the United States 
of America shall have been confirmed by decree of a court 
of competent jurisdiction, or pending appellate action if ground 
for appeal be laid. 

By statute, the board of directors of an irrigation 
district may enter into any obligation or contract with the 
United States of America for the construction, operation, and 
maintenance of the necessary works for the delivery and dis- 
tribution of water therefrom under the provisions of the federal 
Reclamation Act, and all acts amendatory thereof or supple- 
mental thereto, and the rules and regulations established there- 
under, or the board may contract with the United States of 
America for a water supply under an Act of Congress pro- 
viding for or permitting such contract. 

By statute, the board of directors of any irrigation 
district organized under the laws of this state may enter into 
contracts for a supply of water for the irrigation of lands within 
such irrigation district with the United States of America. 
By statute, when the officers of the United States 
Bureau of Reclamation shall determine that any water so 
developed or stored is in excess of the needs of the project 
as then completed or is flood or unused water, the United States 
may contract to furnish such developed, stored, flood, or 
unused water, under the terms and conditions imposed by Act 
of Congress and the rules and regulations of the United States, 
to any person who may have theretofore been granted a permit 
to appropriate a portion of the normal flow of any stream, 
if the water so appropriated, shall during such portion of the 
year, be found insufficient for the needs of the land to which 
it is appurtenant. The United States and every person entering 
into a contract shall have the right to conduct such water 
into and along any of the natural streams of the state, but 
not so as to raise the waters thereof above the ordinary 
high-water mark, and may take out the same again at any 
point desired, without regard to the prior rights of others to 
water from the same stream; but due allowance shall be made 
for losses in transit, the amount of such allowance to be 
determined by the Department of Roads and Irrigation. 
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The contract must be construed with reference to the 
federal and state statutes, which are as much a part thereof 
as though incorporated into the body of it. 

The duty of water is such a quantity of water neces- 
sary, when economically conducted and applied to the land 
without unnecessary loss, as will result in the successful grow- 
ing of crops. 

By statute, the United States of America and every 
person intending to appropriate any of the public waters of 
the state shall, before commencing the construction, enlarge- 
ment, or extension of any works for such purpose, performing 
any work in connection with the same, or taking any water 
from any constructed works, make application to the Depart- 
ment of Roads and Irrigation for a permit to make such 
appropriation. 

By federal statute, the Secretary of the Interior is 
authorized and directed to locate and construct irrigation 
works for the appropriation, development, and storage of 
flood and unused waters for irrigation. The federal government 
under the laws of this state, has a right to appropriate flood 
and unused waters in connection with any irrigation project 
constructed by the United States. 

By statute, the United States of America is authorized, 
in conformity to the laws of this state, to appropriate, develop, 
and store any unappropriated flood or unused waters, in con- 
nection with any project constructed by the United States 
pursuant to the provisions of an Act of Congress approved 
June 17, 1902, being an act providing for the reclamation of 
arid lands (32 Stat. L. 388), and all acts amendatory thereof 
and supplemental thereto. 

By federal statute, the United States is authorized to 
enter into contracts in a form to be approved by the Secretary 
of the Interior with an irrigation district organized under state 
law for the construction or rehabilitation of irrigation works, 
and providing for payment of the costs thereof by the district 
during the time they are in control of the United States in not 
more than 40 years. 

Prior to or in connection with the settlement and de- 
velopment of each of these projects, the Secretary of the Interior 
is authorized in his discretion to enter into agreement with the 
proper authorities of the state, and the state shall cooperate 
with the United States in promoting the settlement of the 
projects or divisions after completion and in the securing and 
selecting of settlers. Such contract or contracts with irriga- 
tion districts hereinbefore referred to shall further provide that 
all irrigable land held in private ownership by any one owner 


VoL. 167] JANUARY TERM, 1958 81 
Frenchman Valley Irr. Dist. v. Smith 


in excess of 160 irrigable acres shall be appraised in a manner 
to be prescribed by the Secretary of the Interior and the 
sale prices thereof fixed by the secretary on the basis of its 
actual bona fide value at the date of appraisal without refer- 
ence to the proposed construction of the irrigation works; and 
that no such excess lands so held shall receive water from 
any project or division if the owners thereof shall refuse to 
execute valid recordable contracts for the sale of such lands 
under terms and conditions satisfactory to the Secretary of 
the Interior and at prices not to exceed those fixed by the 
Secretary of the Interior. 

Congress has the undoubted power to restrict the 
right to the use of water furnished from government projects 
to 160 acres standing in the name of any one landowner. 
Having the power to dispose of the right to the use of water 
made available by the completion of a reclamation project, 
Congress is in a position to fix the terms and conditions of 
the use and to authorize the Secretary of the Interior to 
perform any and all acts and to make such rules and regula- 
tions as. may be necessary and proper for the purpose of 
carrying its legislation into full force and effect. 


14. 


Appeat from the district court for Hitchcock County: 
VICTOR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


“Russell & Colfer, for appellant. 
Charles M. Bosley and Robert C. Bosley, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGcH, JJ. 


MESSMORE, J. 

This is a special proceeding brought by the Frenchman 
Valley Irrigation District in the district court for Hitch- 
cock County for the approval of the organization of the 
district and the proceedings of the board of directors 
leading up to and including the making of a contract 
and the validity of the terms thereof, between said dis- 
trict and the United States of America for the sale by 
the district of its diversion dam and main canal, includ- 
ing easements, rights-of-way, and all appurtenances 
thereto, except natural flow water rights, and for the 
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purchase of storage waters through works to be con- 
structed by the United States to supplement the dis- 
trict’s natural flow water rights. 

For convenience we will refer to the parties as desig- 
nated in the district court, or to the Frenchman Valley 
Irrigation District as the district, and the United States 
of America as the United States. 

The issues set forth in the pleadings are in substance 
as follows. 

The plaintiff’s petition alleged that the Frenchman 
Valley Irrigation District, a corporation, was duly or- 
ganized under and by virtue of the irrigation laws of 
Nebraska on February 12, 1912, and ever since said date 
has had a duly elected and qualified board of three direc- 
tors, and has acted as an irrigation district and conducted 
its business since said date, with its offices in Culbertson, 
Hitchcock County, Nebraska; that the said district is lo- 
cated in Hitchcock County, Nebraska; that the United 
States, through the Department of the Interior, proposed 
to purchase the district’s irrigation system consisting of 
its diversion dam, main canal, easements, and rights-of- 
way, and all appurtenances thereto, except existing 
water rights, and to enlarge and rehabilitate the entire 
system and provide the district with storage waters from 
the government reservoir at Enders, Nebraska, to supple- 
ment its natural flow of waters from the Frenchman 
River and Stinking Water Creek; that a contract cover- 
ing the subject matter was submitted to the board of 
directors of the district and election was held October 
2, 1956, at which the electors of the irrigation district 
voted in favor of the contract for the sale of the irriga- 
tion system to the United States and to contract for a 
supplemental water supply from the government reser- 
voir; and that on November 7, 1956, a contract was exe- 
cuted by the board of directors and the United States 
with reference to the foregoing. The prayer was for 
an order approving and confirming the organization of 
the irrigation district and the proceedings of the board 
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of directors leading up to and including the making of 
said contract, and the validity of the terms thereof. 

The defendants, in their answer and objections, alleged 
that the lands owned by them and other persons like- 
wise situated have been continuously irrigated from the 
Frenchman Valley Irrigation District and its predeces- 
sors in title under the rights and privileges granted in 
the opinion of R. B. Howell, State Engineer, given and 
entered under date of December 31, 1895, as based upon 
findings for the appropriation of waters from the French- 
man River and Stinking Water Creek; and that the water 
appropriated and owned by said Frenchman Valley Irri- 
gation District is all of the natural flow of the Frenchman — 
River and Stinking Water Creek for the uses and bene- 
fits of the lands irrigated by the district. The defendants 
then set forth certain reasons why they objected to the 
sufficiency of the notice in calling an election for the 
purpose of approving or disapproving the contract as 
stated in the plaintiff’s petition, and alleged that certain 
provisions of the contract violated the Constitution of 
Nebraska and the Constitution of the United States, par- 
ticularly Article V of the Amendments thereto, to de- 
prive the landowners and water users in this district of 
their property without due process of law, and to take 
private property for a public use without just compen- 
sation therefor. The prayer was that the court disap- 
prove and disaffirm said contract. 

The plaintiff’s reply to the answer, and answer to the 
objections of the defendants, specifically denied that 
the water appropriated and owned by the Frenchman 
Valley Irrigation District was all of the natural flow of 
the Frenchman River and Stinking Water Creek as al- 
leged in the answer of the defendants, and alleged that 
the water to which said irrigation district is entitled has 
been fixed and limited by the Department of Roads and 
Irrigation of the state; and that the electors of said irri- 
gation district were fully informed in advance of the 
election held on October 2, 1956, as to the contents of 
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the contract to be entered into between the Frenchman 
Valley Irrigation District and the United States. Each 
and every allegation contained in the said answer and ob- 
jections, which were not admitted, were denied. 

The trial court found that the landowners within the 
irrigation distrct were entitled to the beneficial use of 
water for irrigation from the Frenchman River and 
Stinking Water Creek not to exceed 1 cubic foot per 
second of time for each 70 acres; that the United States 
stored water in its reservoir from the Frenchman River 
during the season of the year when the flow of said river 
is not used for irrigation; and that by virtue of the ap- 
' propriations of the district all the natural flow in the 
Frenchman River and Stinking Water Creek, whether 
impounded in a reservoir during the nonirrigation season 
or permitted to flow during the irrigation season, is ap- 
purtenant to the lands within said district and the right 
to said water is vested in the respective owners of the 
land in the district. 

The court decreed the excess-acres provisions con- 
tained in articles 16, 17, and 18 of the contract limited 
and impaired the vested rights of the landowners to use 
the natural flow and storage waters impounded in the 
Enders Reservoir without due process of law; and that 
such provisions, except as to subparagraph a and the 
last sentence in subparagraph b in article 18, were in- 
applicable, unenforceable, and void. The court decreed 
that in all other respects the contract be confirmed, rati- 
fied, and approved. 

The court further decreed that the organization of the 
district and the proceedings of the board of directors of 
said district relating to the election for the sale of the 
dam, canal, easements, and rights-of-way of the district, 
including the election, and the proceedings of the board 
leading up to and including the making of the contract 
be approved and confirmed. 

The plaintiff filed a motion for new trial. The de- 
fendants filed a motion for modification of the decree or, 
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in the alternative, a motion for new trial. Both of the 
above motions were overruled. The plaintiff appealed 
and the defendants cross-appealed. 

The evidence adduced at the trial consisted of records, 
testimony offered by the plaintiff, and stipulations as to 
certain facts. The defendants offered no sworn testi- 
mony, and there is little dispute in the facts. The mat- 
ters in dispute resolve themselves into questions of law. 
For the purpose of this opinion, the facts may be stated 
in substance as follows. 

The Frenchman Valley Irrigation District is a corpo- 
ration duly incorporated as an irrigation district on Feb- 
ruary 12, 1912, to purchase an irrigation system known 
as ‘the Culbertson Irrigation Ditch, and to operate it 
under the irrigation laws. Its boundaries are described 
in the plaintiff’s petition and need not be set out as 
there is no dispute with reference thereto. On March 
12, 1913, it purchased the irrigation system and all of 
the property in connection therewith, including all the 
title and interest and the water appropriation from the 
owner thereof. It has operated the irrigation system 
since that date. The water appropriated was by virtue 
of notices of appropriation filed by the predecessor in 
title in 1890, and claim for such water was filed July 18, 
1895. On December 31, 1895, the State Board of Irriga- 
tion, by R. B. Howell, engineer, found and determined 
the priority of the appropriation from the Frenchman 
River and Stinking Water Creek for the lands receiving 
water under it dated from May 16, 1890, and determined 
the land to be irrigated amounted to about 15,120 acres. 
It was adjudicated and determined that the amount of 
the appropriation should not exceed 215 cubic feet per 
second; that neither should it exceed the capacity of 
said canal, nor the least amount of water that experience 
should thereafter indicate would be necessary for the 
production of crops, in the exercise of good husbandry; 
and further, that said appropriation should be limited, as 
a maximum, to 1 cubic foot per second of time, for each 
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70 acres to which water has been actually and usefully 
applied on or before September 1, 1900. The district 
now comprises 9,331.7 acres susceptible to irrigation. 

The capacity of the canal at the present time is such 
as to allow irrigation every 15 days. The capacity of the 
new canal will permit irrigation every 10-day period. 
The water is taken from the Frenchman River at a point 
north of Palisade. There is a diversion dam at that point. 
The district’s irrigation system is in need of repair. More 
water is needed by the district than it is getting with its 
present facilities. The present ditch will not carry the 
amount of water that can be diverted from the French- 
man River. 

The district includes land subject to irrigation rights 
under the same appropriation which is located in Hayes 
County, based on the notice of appropriation of the 
waters of the Frenchman River and Stinking Water 
Creek filed under date of May 16, 1890. 

An adjoining district is referred to in the contract. It 
is the Frenchman-Cambridge project, a new district, 
either organized or in the process of being organized, 
which would receive benefits by using the main canal of 
the district. 

The property of the district proposed to be transferred 
by the contract is the diversion dam and the main canal. 
The distribution and lateral system remains in the dis- 
trict for operation, maintenance, and repair by the 
district. 

It was stipulated that defendants own irrigated lands 
in the district as follows: Earl Smith, 117.47 acres; V. 
G. (Virgil) Fassler, 110.5 acres; Barbara Wagner, 269.05 
acres; Wilbert H. and Patty Lou Wagner, 40 acres; and 
Nathaniel H. Meeker, Jr. and Gladys E. Meeker, 102.75 
acres. Nathaniel H. and Gladys E. Meeker are not resi- 
dents of the State of Nebraska. 

The United States, through the Secretary of the In- 
terior, filed an application with the Department of Roads 
and Irrigation to store water in Enders Reservoir for 
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the purpose of flood control and irrigation by the con- 
struction of a dam across the Frenchman River. On 
August 6, 1947, the application was approved subject to 
the rights of the riparian owners and the water rights 
of all persons who had acquired a right to the use of 
water from the river. The government has water stored 
at Enders by a dam constructed in 1950 in the French- 
man River. There is a device to measure the water as 
it goes behind the dam, and there is a measuring device 
for the water as it leaves the dam, so the district gets its 
natural flow. 

The United States, through the Bureau of Reclamation, 
proposed to purchase the irrigation system of the dis- 
trict, to enter into a contract for the rebuilding and en- 
larging of the system, and to furnish a water supply to 
the district. The amount of the repayment contract is 
based on 20,000 acre feet provided in the contract. This 
was the average of water used over a period of years. 
The board had the government’s proposal under consid- 
eration for several years. 

An election was held on October 2, 1956, on the ques- 
tion of the sale of the irrigation works to the government 
and a contract for water supply. The election was in 
favor of the sale and contract for a water supply. The 
contract between the district and the United States was 
apparently signed November 7, 1956. 

The contract provides that the district shall sell its ir- 
rigation system to the government, and in return the 
government will reconstruct and enlarge the system and 
provide the district with a regulated water supply from 
its storage reservoir on the Frenchman River at Enders. 
The contract is not for the sale of water by the govern- 
ment, but is to provide a service in the delivery of water 
for which reimbursement is to be made based on the 
cost of the reconstruction and enlargement of the irriga- 
tion system. It provides that storage water will not be 
supplied for more than 160 acres held by any one owner, 
and that no storage water will be furnished for any acre- 
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age in excess of that amount unless the owner executes 
a contract for the sale of the excess acres. 

The purchase price of the irrigation district’s facilities 
heretofore referred to is $247,000, payment to be made 
in the form of 40 annual credits of $6,180 each, to be ap- 
plied as part of the amount of the district’s obligation 
for water service covering a period of 40 years. The 
credit is applied on the district’s annual service charge 
of $14,880, leaving the net amount payable by the district 
in the sum of $8,700. The amount of the service charge 
or repayment is to enable the government to recover a 
part of the cost of rebuilding and enlarging the system 
based on a delivery of 20,000 acre feet of water. The 
additional amount of water required for the district’s 
needs will vary from year to year. The district will re- 
ceive its natural flow, but will pay $1.50 per acre foot in 
addition to the annual service charge for all water de- 
livered in excess of 20,000 acre feet, to give the district 
its natural flow and additional water above the natural 
flow to meet its needs and requirements. It was deemed 
more economical for the district to contract for 20,000 
acre feet and thus reduce the amount of the repayment 
contract, even though it is necessary to pay $1.50 per 
acre foot above 20,000 acre feet. If the district con- 
tracted for a larger amount than 20,000 acre feet, the 
repayment contract would be increased. If more water 
is needed, it can be purchased; if not needed, the district 
will not pay for water under a larger repayment contract 
that is not used. If the amount for which the district 
contracts is more than needed, it can be expected that 
the excess will be wasted. The desire of the government 
is to conserve water. 

The defendants contend in their cross-appeal that the 
trial court erred in failing to sustain their objection that 
the notice given by the district was insufficient, and not 
in accordance with the provisions of law therefor, for the 
election held in the district upon the contract involved 
in this cause. 
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Section 46-129, R. R. S. 1943, provides in part: “Notice 
of such election shall be given by posting notice thereof 
in three public places in each of the election precincts 
in the district for at least twenty days and also by pub- 
lication of such notice in some newspaper published in 
the county where the office of the board of directors is 
kept, once each week for three successive weeks. Such 
notice shall specify the time and place of holding the 
election and shall contain a brief summary of the propo- 
sition involving the proposed conveyance. Such elec- 
tion shall be held and the result thereof determined and 
declared in conformity with the provisions of law gov- 
erning the election of officers in such district, as nearly 
as may be practicable. No informalities in conducting 
such an election shall invalidate the same if the election 
shall have been otherwise fairly conducted.” 

The record discloses that the secretary of the French- 
man Valley Irrigation District posted notices of the elec- 
tion to be held October 2, 1956, in said district, one copy 
of the notice in the Bank of Culbertson and one in the 
United States post office of Culbertson. The posted no- 
tices were identical to notices published in two news- 
papers, namely the Culbertson Progress and Palisade 
Times. 

An affidavit by an employee of the district stated that 
on September 10, 1956, he posted a notice of election 
to be held October 2, 1956, in said district, which notice 
was identical with the published notices in the two 
newspapers heretofore mentioned. This notice was 
posted in the Frenchman Valley Bank at Palisade, 
Hitchcock County, Nebraska. 

Without detailing the exhibits relating to the notices 
given with reference to the election due to the length 
of the subject matter contained therein, suffice it is to 
say that the notices of election stated the purpose thereof 
in a general way by setting forth the question of whether 
or not the irrigation district should enter into a contract 
with the United States for the sale of its irrigation sys- 
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tem, but not including its natural flow rights, for 
$247,000 payable by giving the district credit in 40 an- 
nual installments; that the contract provided for the re- 
habilitation of the irrigation district and for the delivery 
of water to the district from storage works to supplement 
the district’s natural flow waters; and that the district 
pay the United States an annual charge for the delivery 
of water, less the annual credit to the district. The elec- 
tors were informed that the proposition to be voted upon 
involved the sale and a contract with the United States 
for a water supply. 

As noted, the statute requires publication in one news- 
paper. However, notices were published in two news- 
papers in the county in order to make certain that the 
electors were notified of the election to be held. The 
notices stated that a copy of the proposed contract 
could be examined at the Bank of Culbertson and at 
the office of the irrigation district in Culbertson. In 
addition, it was stated that copies of the contract would 
be posted at the polling place on the day of the election. 
Copies of the contract were available to the electors 
at the Bank of Culbertson and the office of the irriga- 
tion district 20 days prior to the election, and there 
were several copies of the contract at the polling place 
on election day. 

There were three meetings of the electors held prior 
to the election at which the matter of entering into the 
contract was thoroughly discussed. The secretary of 
the district mailed each of the electors a notice of the 
meetings. The first meeting was held on September 
29, 1955. At the meeting, the contract was read and the 
matter discussed. The next meeting was held on March 
16, 1956, at which time the contract was read and dis- 
cussed, and notice was given to the electors of such 
meeting. The last meeting was held on September 27, 
1956. The electors were given written notice in ad- 
vance of such meeting. The contract was read and dis- 
cussed at each meeting. At the meeting in March 1956, 
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a mimeographed sheet showing the high points of the 
contract was handed out to the electors. Copies of 
the same were mailed to the electors with the notice 
of the meeting. 

The question of the sale of the irrigation works and 
the matter of entering into a contract for water supply 
with the United States government was a matter of 
wide interest and was thoroughly discussed by the elec- 
tors for a period of over a year prior to the election. 
The board of directors had this proposal under con- 
sideration for several years prior to the election. 

The requirements for notice of election are contained 
in several sections of the statutes. In section 46-1,145, 
R. R. S. 1943, it is said: “If such contract provides for 
payments to be made extending for a period of more 
than one year from the date of making the contract, 
the board of directors of such irrigation district shall 
submit the contract to the legal voters of the district 
at any general election, or at a special election called 
therefor for the approval or disapproval of the con- 
tract.” It is further provided in this section: “The 
notice of the election need not give the entire contract 
but shall be sufficient if it shall state in a general way 
the substance of the proposed contract.” In addition 
this section provides: “If a special election is called 
for such purpose the notice of election, conduct of the 
election and canvass of votes shall so far as practicable 
be the same as elections held for the purpose of voting 
upon the issuance of bonds.” 

Section 46-194, R. R. S. 1943, provides in part: ‘“No- 
tice of such election must be given by posting notice 
in three public places in each election precinct in the 
district for at least twenty days, and also by publication 
of such notice in some newspaper published in the county 
where the office of the board of directors of such dis- 
trict is required to be kept, once a week for at least 
three successive weeks.” 

The defendants contend that there is a vital variance 
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in the proposition submitted by the notices and as stated 
upon the ballot from the actual provisions of the con- 
tract itself; that the notices and ballot directly state 
that the United States shall deliver storage water to sup- 
plement the district’s natural flow of water from the 
Frenchman River; that the contract states that addi- 
tional water may be supplied if available; that no men- 
tion is made of water originating and flowing in the 
Stinking Water Creek, which is under the district’s 
original water rights and a part thereof; and that the 
matter as submitted by the notice and ballot states the 
sale to be for the consideration of $247,000, however 
article 10 of the contract adds the provision that any 
money expended to adequately acquire title to said 
property shall be deducted from the stated consideration. 

The record discloses, from the testimony of Paul H. 
Berg, a civil engineer and project manager employed 
_ by the Bureau of Reclamation, in explanation for the 
reason for inserting the words “if available,” that the 
amount of water cannot be guaranteed during the year 
when the total flow of the river is not sufficient to ful- 
fill the contract, but the district would get all of the 
natural flow of water from the Frenchman River. It is 
obvious that if due to moisture conditions there is no 
water in storage, it is impossible to deliver to the dis- 
trict more than the natural flow of the river. 

With reference to the complaint made by the defend- 
ants that no mention was made in the notices or ballot 
of the water originating and flowing in the Stinking 
Water Creek, which is under the district’s original water 
rights, we believe there is no basis for this complaint, 
because the contract provides that the district shall have 
all of its natural flow water rights and, in addition, the 
two streams merge at a point above the point of diver- 
sion, so the Frenchman River carries its flow and that 
of the Stinking Water Creek after they merge and from 
that point the stream is known only as the Frenchman 
River. 
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With reference to the contention that the notice 
and ballot stated that the sale price of the irrigation 
works was for $247,000 but that article 10 of the contract 
provided that any money expended to adequately ac- 
quire title should be deducted from the consideration, 
the sale of the irrigation works is no different than any 
other sale. If the district does not have title to any of 
its system of works, the district must compensate the 
government for the amount expended to acquire title. 
This provision of the contract, as well as others, was 
fully explained to the electors. The record shows no 
complaint made with reference thereto. 

From our research, recognizing the various types of 
notices that must be given relating to elections, the man- 
ner in which the same are given or should be given, and 
the sufficiency or insufficiency thereof, the statement in 
18 Am. Jur., Elections, § 110, p. 248, is pertinent. It 
states: “The effect of an irregularity in the giving of 
the prescribed notice may depend upon, or be affected 
by, the character of the election. It is clear that since 
an entire failure to give the notice required by statute 
does not necessarily avoid a general election, an imper- 
fect or defective notice which does not mislead electors 
so that they lose the right to exercise their franchise 
certainly will not do so. It is equally clear in the case 
of special elections wherein the necessity for notice is 
so much more urgent that the rule as to compliance with 
statutory requirements in the giving of notice should be 
much more strictly enforced. Considerable liberality is, 
however, allowed even in these elections and it is a rule 
of pronounced authority that the particular form and 
manner pointed out by a statute for giving notice is not 
essential, provided, however, there has been a_ sub- 
stantial compliance with statutory provisions. Follow- 
ing this rule, it has been held that where the great body 
of electors has actual notice of the time and place of 
holding the election and of the questions submitted, the 
requirement as to notice is satisfied. Thus, the formali- 
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ties of giving notice, although prescribed by statute, are 
frequently considered directory merely in the absence of 
an express declaration that the election shall be void un- 
less the formalities are observed. This liberal rule is 
based upon the theory that where the people have actu- 
ally expressed themselves at the polls, the courts are 
strongly inclined to uphold, rather than to defeat, the 
popular will.” See, also, 29 C. J. S., Elections, § 73, 
p. 97. 

In Hemmi v. James, 164 Wash. 170, 2 P. 2d 750, the 
following was quoted with approval from State ex rel. 
Mullen v. Doherty, 16 Wash. 382, 47 P. 958, 58 Am. S. R. 
39: “The rule established by an almost unbroken cur- 
rent of authority is that the particular form and manner 
pointed out by the statute for giving notice is not es- 
sential, and where the great body of the electors have 
actual notice of the time and place of holding the elec- 
tion, and of the questions submitted, this is sufficient. 
The vital and essential question in all cases is whether 
the want of the statutory notice has resulted in depriv- 
ing sufficient of the electors of the opportunity to exer- 
cise their franchise to change the result of the election.” 
Many cases are cited in Mullen v. Doherty, supra, to the 
same effect. See, also, Natural Products Co. v. DuPage 
County, 314 Ill. 74, 145 N. E. 298; England v. McCoy 
(Tex. Civ. App.), 269 S. W. 2d 813. 

Section 46-194, R. R. S. 1943, makes no specific require- 
ment as to the form of notice to be given to the electors 
with reference to an election to be held to approve 
or disapprove a contract such as in the instant case. 
As we view the record and the authorities heretofore 
cited relative to the notice given in the instant case, we 
conclude that there was substantial compliance with the 
statutory provisions requiring notice. There is no evi- 
dence that the electors were in any respect misled. We 
conclude that the defendants’ assignment of error cannot 
be sustained. 

Section 46-1,151, R. R. S. 1943, provides in part: ‘The 
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board of directors of any irrigation district heretofore 
or hereafter organized may, in its discretion, before or 
after the making of any contract with the United States 
* * * or the taking of any particular steps or action, com- 
mence a special proceeding in the district court of the 
state, in and by which the proceedings of such board 
and of such district leading up to or including the making 
of any such contract, and the validity of any of the terms 
thereof, * * * or the taking of any particular steps or 
action, shall be judicially examined, approved and con- 
firmed, or disapproved and disaffirmed.” 

The Act of Congress of May 15, 1922, 43 U.S. C., § 
511, p. 6320, grants authority to the Secretary of the In- 
terior to enter into contracts with existing irrigation 
districts: “Provided, That no contract with an irriga- 
tion district under this section and sections 512 and 513 
of this title shall be binding on the United States until 
the proceedings on the part of the district for the author- 
ization of the execution of the contract with the United 
States shall have been confirmed by decree of a court of 
competent jurisdiction, or pending appellate action if 
ground for appeal be laid.” 

Section 46-126, R. R. S. 1943, provides in part: “The 
board (board of directors of an irrigation district) may 
enter into any obligation or contract with the United 
States for the construction, operation, and maintenance 
of the necessary works for the delivery and distribution 
of water therefrom under the provisions of the Federal 
Reclamation Act, and all acts amendatory thereof or 
supplementary thereto, and the rules and regulations 
established thereunder; or the board may contract with 
the United States for a water supply under any Act of 
Congress providing for or permitting such contract, 
* ck OO? 

Section 46-1.143, R. R. S. 1943, provides in part: ‘The 
board of directors of any irrigation district organized 
under the laws of this state may enter into contracts for 
a supply of water for the irrigation of lands within such 
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irrigation district with * * * the United States of Amer- 
ica. The source of supply of such water may be either 
within or without the boundaries of the State of Ne- 
braska, and the water supply may be either the entire 
supply of water for such district or to supplement an ap- 
propriation already made by such district.” 

Section 46-273, R. S. Supp., 1955, provides in part: 
‘When the officers of the United States Bureau of Recla- 
mation shall determine that any water so developed or 
stored is in excess of the needs of the project as then 
completed or is flood or unused water, the United States 
may contract to furnish such developed, stored, flood, 
or unused water, under the terms and conditions imposed 
by Act of Congress and the rules and regulations of the 
United States, to any person who may have theretofore 
been granted a permit to appropriate a portion of the 
normal flow of any stream, if the water so appropriated, 
shall during such portion of the year, be found insuf- 
ficient for the needs of the land to which it is appurte- 
nant. The United States and every person, entering into 
a contract as herein provided, shall have the right to 
conduct such water into and along any of the natural 
streams of the state, but not so as to raise the waters 
thereof above the ordinary high water mark, and may 
take out the same again at any point desired, without 
regard to the prior rights of others to water from the 
same stream; but due allowance shall be made for losses 
in transit, the amount of such allowance to be deter- 
mined by the Department of Roads and Irrigation.” 

The foregoing statutory provisions disclose that a 
special proceeding may be had in the district court with 
reference to the confirmation of a contract between an 
irrigation district and the United States. In addition, 
the above sections of the statute disclose that the board 
of directors of an irrigation district may enter into a 
contract with the United States for the construction, 
operation, and maintenance of the necessary works for 
the delivery and distribution of waters therefrom and for 
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a supply of water to supplement an appropriation already 
made by said district under the provisions of the federal 
Reclamation Act and the statutes of Nebraska. 

The purpose of the contract in the instant case is to 
provide the district with a supplemental supply of water 
from storage works and to have water available in larger 
quantities for use during the growing season so the 
landowners may irrigate more often than they do at the 
present time. 

In the case of Livanis v. Northport Irrigation Dist., 121 
Neb. 777, 238 N. W. 757, this court said: “However, the 
contract must be construed with reference to the federal 
and state statutes, which are as much a part thereof as 
though incorporated into the body of it. The powers, 
duties and liabilities of the district and the United States 
are only such as each is authorized by statute to assume. 
The federal statute applicable to this case is 43 U.S. C. 
A., secs. 523, 524. These statutes authorize the secretary 
of the interior to dispose of surplus water impounded 
for the purpose of irrigating public lands to, among 
others, irrigation districts. * * * Does this create a new 
type of irrigation district? Possibly not, considered as 
a corporate entity. But it does enable the district to 
contract for delivery at the land for water, without li- 
ablity for negligence in the construction, operation and 
maintenance of the ditches of another, who is a common 
carrier so far as the owners of land in the district are 
concerned. * * * The statutes of the state may not create 
a new type of district, but they do place upon districts 
a different function and duty, and they do specificially 
authorize such a contract as the one in question.” 

This court has held that an irrigation district may en- 
ter into a contract with the United States for a water 
supply as provided in sections 46-1,147 to 46-1,150, R. 
R. S. 1943, and have an adjudication by a special proceed- 
ing in rem for the approval and confirmation of the 
organization of the district and the proceedings of the 
board of directors thereof leading up to and including 
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the making of a contract. See Frenchman-Cambridge 
Irrigation Dist. v. Ferguson, 154 Neb. 20, 46 N. W. 2d 
692. : ; 

In the case of Frenchman-Cambridge Irrigation Dist. 
v. Ferguson, supra, it is said: “It will be observed that 
the very provisions of the statute itself gave the district 
court jurisdiction, power, and authority to decide the 
issues presented in such a proceeding, which the district 
by its own petition identically prayed that it should do. 
Only recently this court recited the legal history, attested 
the constitutionality of similar confirmatory proceedings, 
and called attention to the fact that they were special 
proceedings in rem, wherein, upon proper legal notice, 
jurisdiction was given the district court to render a valid 
judgment upon the issues appropriately involved in the 
particular case presented. Nebraska Mid-State Recla- 
mation District v. Hall County, 152 Neb. 410, 41 N. W. 
2d 397.” 

The above language indicates that the court, in the 
construction of a contract, has power to declare an ob- 
jectionable article thereof to be invalid. See, Middle Rio 
Grande Water Users Assn. v. Middle Rio Grande Con- 
servancy Dist., 57 N. M. 287, 258 P. 2d 391; Owl Creek Ir- 
rigation Dist. v. Bryson, 71 Wyo. 30, 253 P. 2d 867. 

We make this observation at this point for the reason 
that the defendants, in their cross-appeal, attack certain 
articles of the contract. 

The plaintiff assigns as error the following: (1) The 
trial court erred in determining that the Frenchman 
Valley Irrigation District has a vested right in all the 
natural flow of the Frenchman River and Stinking Water 
Creek; (2) the trial court erred in finding that the right 
to the floodwater and unused water in the reservoir of 
the United States at Enders, Nebraska, which is stored 
when not needed for irrigation, is vested in the land- 
owners in the Frenchman Valley Irrigation District by 
virtue of a prior appropriation by said irrigation district; 
(3) the trial court erred in finding that the use of the 
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storage water cannot be limited by contract between the 
United States and the irrigation district to 160 irrigable 
acres; (4) the trial court erred in finding that the pro- 
visions of the contract for the sale of land owned by an 
individual in excess of 160 acres as a condition precedent 
to the right to receive storage water for more than 160 
acres are in violation of the due process of law provisions 
of the federal and state Constitutions and are inapplic- 
able, unenforceable, and void; and (5) the trial court 
erred in overruling the plaintiff’s motion for a new trial, 
or in the alternative to vacate and set aside that part 
of the decree in which articles 16, 17, and 18 of the con- 
tract between the United States and the Frenchman Val- 
ley Irrigation District were held to be invalid, and to 
approve said articles and the contract in its entirety. 

While the answer of the defendants indicates that the 
landowners in the district are the owners of the appro- 
priative water rights which run to each and every acre 
of the district by virtue of the water right granted to the 
district and that the landowners of the district have a 
vested right in all of the flow of the Frenchman River 
and Stinking Water Creek, the defendants’ brief indicates 
that they do not contend that the district owns all of the 
water of the Frenchman River and Stinking Water 
Creek, but do contend that the district and the landown- 
ers in it possess the sole right to the use of the natural 
flow of such streams to the extent required for irrigation 
purposes. 

We believe the law is well settled in this state that the 
appropriator of the waters of a stream acquires a right 
to the use of such water for beneficial purposes in the 
growing of crops and within the limits of the capacity 
of the diversion works, and all waters not so needed or 
used are subject to subsequent appropriations for similar 
purposes. The appropriator of water of a stream does 
not acquire ownership of such water. A clear indication 
of the right of landowners to use water for irrigation 
purposes is exemplified by the following cases. 
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In Enterprise Irrigation Dist. v. Willis, 135 Neb. 827, 
284 N. W. 326, the court recognized the principle of the 
beneficial use of water in the following language which 
would be applicable to the district in the instant case 
under its appropriative rights: “It is a principle of 
the common law that one may not divert more water, 
even under a valid appropriation, than he can put to a 
beneficial use. While many elements must be considered 
in determining whether water has been put to beneficial 
use, one is that it shall not exceed the least amount of 
water that experience indicates is necessary in the exer- 
cise of good husbandry for the production of crops. The 
extent to which landowners need and are entitled to 
have the benefit of irrigation water under a vested ap- 
propriation ordinarily depends upon aridity, rainfall, lo- 
cation, soil porosity, adaptability to particular forms of 
production and the use to which the irrigable lands are 
put. In other words, the duty of water may be defined 
as such a quantity of water necessary, when economical- 
ly conducted and applied to the land without unnecessary 
loss, as will result in the successful growing of crops. 
2 Kinney, Irrigation and Water Rights (2d ed.) secs. 902 
and 903.” 

In Crawford Co. v. Hathaway, 67 Neb. 325, 93 N. W. 
781, 108 Am. S. R. 647, 60 L. R. A. 889, the court recog- 
nized that a riparian owner’s property right in water is 
usufructuary only. It was held: “The riparian owner 
acquires title to his usufructuary interest in the water 
when he secures the land to which it is an incident, and 
the appropriator acquires title by appropriation and the 
application of the water to some beneficial use; * * *.” 
The court said: “In the light of the provisions of the 
act of congress as construed by the supreme court of the 
United States, the different acts of the legislature of this 
state relating to the appropriation of the waters flowing 
in the streams thereof, and taking notice of those histori- 
cal facts connected with the development of which we 
have made mention, the conclusion appears to us irresist- 
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ible that every appropriator of water who has applied 
it to the beneficial uses contemplated by these several 
acts has acquired a vested interest therein, which gives 
him a superior title to the use of the water over the 
riparian proprietor whose right has been acquired sub- 
sequent thereto, or who has lost his right, once acquired 
by either grant or prescription. Assuming, then, as we 
think should be done, that the right of acquiring an in- 
terest in the use of water by appropriation when applied 
to the beneficial purposes of agriculture has existed in 
this state since its early settlement in those portions 
where irrigation is found to be necessary, * * *.” 

Section 46-233, R. S. Supp., 1955, provides in part: 
“(1) The United States of America and every person 
hereafter intending to appropriate any of the public 
waters of the State of Nebraska shall before (a) com- 
mencing the construction, enlargement, or extension of 
any works for such purpose, (b) performing any work 
in connection with the same, or (c) taking any water 
from any constructed works, make an application to the 
Department of Roads and Irrigation for a permit to make 
such appropriation.” 

Under Title 43, U. S. C., § 371, p. 6290, et seq., the 
Secretary of the Interior is authorized and directed to 
locate and construct irrigation works for the appropria- 
tion, development, and storage of flood and unused 
waters for irrigation. The federal government, under 
the laws of the State of Nebraska, has a right to appro- ° 
priate flood and unused waters in connection with any 
irrigation project constructed by the United States, as 
indicated in section 46-233, R. S. Supp., 1955, and also 
as provided for in section 46-273, R. S. Supp., 1955, on 
the appropriation of said waters, in part, as follows: 
“The United States of America is hereby authorized, in 
conformity to the laws of the State of Nebraska, to ap- 
propriate, develop, and store any unappropriated flood 
or unused waters, in connection with any project con- 
structed by the United States pursuant to the provisions 
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of an Act of Congress approved June 17, 1902, being an 
act providing for the reclamation of arid lands (32 Stat. 
L. 388), and all acts amendatory thereof and supple- 
mental thereto.” 

Pursuant to the above sections of the statutes, the 
Secretary of the Interior of the United States filed an 
application with the Department of Roads and Irrigation 
of this state to store water in Enders Reservoir for the 
purpose of flood control and irrigation by the construc- 
tion of a dam in the Frenchman River. The Department 
of Roads and Irrigation of this state approved the appli- 
cation and a permit was granted for such purpose, sub- 
ject to the rights of prior appropriators. 

In the case of United States v. Tilley, 124 F. 2d 850, 
in discussing the above provisions of the Nebraska stat- 
utes, the court said: “This language certainly evidences 
no intention to restrict in any respect the scope of the 
rights that might be acquired by the United States under 
a general appropriation, but rather, in a hospitable spirit, 
to give the fullest recognition to such rights and to their 
free use in the development and accomplishment of the 
purpose of the reclamation project.” 

The trial court invalidated the right of the United 
States to appropriate and store water in Enders Reser- 
voir and to dispose of it as state and federal laws require. 
The landowners in the district do not have a vested right 
in the flood and unused waters. The trial court erred 
in so holding. 

The defendants contend that articles 16, 17, and 18 of 
the contract here involved violate the due process clause 
of the state and federal Constitutions. The above articles 
were inserted in the contract pursuant to the require- 
ments contained in section 46 of the act of May 25, 1926, 
43 U.S. C., § 423e, p. 6302. 

Article 16 provides: “a. As used herein, the term 
‘excess land’ means that part of the irrigable lands within 
the District in excess of 160 acres held in the beneficial 
ownership of any single person; or in excess of 320 acres 
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held in the beneficial ownership of husband or wife 
as joint tenants or as tenants in common. The term 
‘large landowner’ means an owner of excess lands, and 
the term ‘nonexcess land’ means all irrigable land under 
the project which is not excess land as defined herein. 

‘hb. Each large landowner as a condition precedent 
to the right to receive water for any of his excess lands 
shall: (1) Before the initial delivery date or before 
the expiration of six months from the announcement 
thereof, whichever occurs first, execute a valid record- 
able contract in form satisfactory to the Secretary, agree- 
ing to the provisions herein contained and agreeing to 
dispose of his excess lands in accordance therewith to 
persons who can take title thereto as nonexcess land as 
herein provided and at a price not to exceed the ap- 
proved appraised value of such excess land, and within 
a period of ten years after the date of the execution of 
said recordable contract, and agreeing further that if 
said land is not so disposed of within said period of ten 
years, the Secretary shall have the power to dispose of 
said land subject to the same conditions on behalf of 
such large landowner subject to conditions all as herein 
provided; and the District agrees that it will refuse to 
deliver water to any large landowner other than for his 
nonexcess lands until such owner meets the conditions 
precedent herein stated.” 

Subparagraph (2) thereunder makes reference to 
notice, which we deem unnecessary to set out. 

Article 17 relates to the valuation and sale of lands, 
the appointment of appraisers, and other matters relat- 
ing to the subject of the sale of excess lands. 

Article 18 relates to existing water rights. Paragraph 
“a” thereunder provides: “Water diverted to the District 
pursuant to this contract to which the District has ex- 
isting rights as water of natural flow at the time of diver- 
sion is herein termed ‘natural flow water.’ All other 
water diverted and furnished to the District pursuant 
to this contract is herein termed ‘project water.’ The 
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natural flow water and the project water must of neces- 
sity be transported through the same project facilities 
to reach District lands. Notwithstanding such mingling 
of water, the provisions of Articles 16 and 17 shall be 
applicable to the quantity of water representing project 
water and shall not affect the quantity of water repre- 
senting natural flow water.” 

Paragraph “b” provides: “The District will provide 
and maintain separate outlets from its distribution sys- 
tem for nonexcess and excess lands, as defined in Article 
16 not covered by recordable contract. The District will 
install, operate, and maintain water measuring equip- 
ment at delivery points to excess lands not covered by 
recordable contract. Measuring devices installed and 
maintained by the United States in works constructed by 
the United States will be used to measure both the Dis- 
trict’s natural flow water and project water delivered to 
the District pursuant to this contract.” 

The controlling language on this phase of the contract 
is the portion of 43 U.S. C., § 423e, p. 6302, which au- 
thorizes the United States to enter into contracts in a 
form to be approved by the Secretary of the Interior 
with an irrigation district organized under state law for 
the construction of irrigation works, and providing for 
payment of the cost thereof by the district in not more 
than 40 years. Apparently desirous of taking advantage 
of this legislation, the state enacted sections 46-126 
and 46-1,143, R. R. S. 1943, heretofore set out. 

The part of section 423e, 43 U.S. C., above mentioned, 
dealing with excess land, or 160-acre limitation, reads 
as follows: ‘Prior to or in connection with the setile- 
ment and development of each of these projects, the Sec- 
retary of the Interior is authorized in his discretion to 
enter into agreement with the proper authorities of the 
State or States wherein said projects or divisions are lo- 
cated whereby such State or States shall cooperate with 
the United States in promoting the settlement of the 
projects or divisions after completion and in the securing 
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and selecting of settlers. Such contract or contracts with 
irrigation districts hereinbefore referred to shall further 
provide that all irrigable land held in private ownership 
by any one owner in excess of one hundred and sixty 
irrigable acres shall be appraised in a manner to be pre- 
scribed by the Secretary of the Interior and the sale 
prices thereof fixed by the Secretary on the basis of its 
actual bona fide value at the date of appraisal without 
reference to the proposed construction of the irrigation 
works; and that no such excess lands so held shall re- 
ceive water from any project or division if the owners 
thereof shall refuse to execute valid recordable contracts 
for the sale of such lands under terms and conditions 
satisfactory to the Secretary of the Interior and at prices 
not to exceed those fixed by the Secretary of the Interior; 
* oe ook 99 

It was the excess-acres provision that the trial court 
refused to approve on the ground that the landowners 
in the district had a vested right in the water appro- 
priated by the government and that such provisions con- 
stituted a taking of property without due process of law. 
As noted by a reading of article 18, the excess-lands pro- 
visions of the contract under articles 16 and 17 of the 
contract are made applicable only to the project water 
- and not to the natural flow water as it is defined in the 
contract. Referring to article 18a, it is specifically pro- 
vided that the excess-acres provision shall not affect the 
quantity of water representing natural flow water. The 
position of the defendants is that they have a vested right 
to all of the water from the Frenchman River and Stink- 
ing Water Creek by virtue of water right granted to the 
irrigation district. 

There is nothing in the Reclamation Act which compels 
an individual who owns more than 160 acres of land to 
sell any of his land as a condition to receiving water suf- 
ficient for 160 acres. He may retain all of his land, re- 
ceiving federal project water for the first 160 acres, and 
irrigate the remainder of his land under his natural flow 
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water rights. It is only where he elects to request deliv- 
ery of project water for the portion of his land in excess 
of 160 acres that he may be compelled to dispose of the 
excess land within a period of time fixed by the Secre- 
tary of the Interior. 

The 160-acre limitation provisions of the reclamation 
laws have been specifically considered in several cases, 
and have been a controversial issue in the courts of this 
country over a considerable period of time. It would 
unnecessarily lengthen this opinion to analyze all of the 
cases relating to this subject. However, we deem it 
necessary to set out at some length a few of such cases 
to disclose what the majority of the courts of this 
country hold with reference to this part of such a 
contract. 

In Nampa & Meridian Irrigation Dist. v. Petrie, 28 
Idaho 227, 153 P. 425, the irrigation district filed a peti- 
tion for the examination, approval, and confirmation 
of a contract between the district and the United States 
under which the district was to be supplied with supple- 
mental water through the works to be constructed by 
the United States. The contract was written under the 
provisions of the Warren Act which provided that water 
should not be delivered to any one landowner in excess 
of an amount sufficient to irrigate 160 acres. The de- . 
fendant, who was the owner of land in excess of 160 
acres, objected to the contract and the provision thereof 
relating to excess acres. The court, in discussing this 
limitation, pointed out that the restriction related to the 
use of water, and in sustaining the contract said: “It 
will, therefore, be observed that the act of Congress of 
February 21, 1911, known as the Warren Act, and the 
subsequent act of Congress passed August 13, 1914, 
known as the Reclamation Extension Act, make no pro- 
vision for residence upon the lands to be irrigated from 
the waters of a government project. The acts of June 
17, 1902, and of February 21, 1911, both provide, how- 
ever, that water shall not be furnished from any such 
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reservoir or delivered through any such canal or ditch 
to any one land owner in excess of an amount sufficient 
to irrigate 160 acres. Consequently, any owner of land 
within a government project or an irrigation district 
cannot secure the use of water from a government proj- 
ect in excess of an amount sufficient to irrigate 160 
acres, whether he owns more than that amount of acre- 
age in such district or not. 

“The regulations of the Secretary of the Interior, 
heretofore referred to, contain the following provision: 
‘Holders of more than 160 acres of irrigable land within 
a reclamation project must sell or dispose of all in ex- 
cess of that area before they can receive water.’ * * * 

“This provision of the contract is strenuously pro- 
tested against by appellants for the reason, as they 
contend, that a land owner within the district who owns 
land in excess of 160 acres would be forced to dispose 
of all the lands he possesses in excess of 160 acres, or 
suffer the consequences of being taxed for all his lands, 
yet be denied water for the same in excess of 160 acres. 
The restriction under the above regulation is to the 
use of water. The land owner who has land in excess 
of 160 acres may permit the whole thereof to be as- 
sessed with a government water right rather than insist 
that only 160 acres be so assessed, as, although he 
might be able to secure only enough water to irrigate 
160 acres for his own use, the balance of his land would 
be provided with a permanent water right which he 
might dispose of within a reasonable time; or, upon the 
apportionment of benefits, it may be determined that 
none of his land would be liable to assessment of benefits 
for a water right, or that no greater portion of his 
land than 160 acres would be susceptible of irrigation 
and to the assessment of benefits. 

“There can be no doubt that Congress has the power 
to restrict the right to the use of water furnished 
from government projects to 160 acres standing in the 
name of an individual, * * *.” The contract with the 
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160-acre limitation was approved. The court held: 
“Congress has the undoubted power to restrict the 
right to the use of water furnished from government 
projects to 160 acres standing in the name of any one 
land owner. Having the power to dispose of the right 
to the use of water made available by the completion 
of a reclamation project, Congress is in a position to 
fix the terms and conditions of the use and to authorize 
the Secretary of the Interior to perform any and all 
acts and to make such rules and regulations as may 
be necessary and proper for the purpose of carrying 
its legislation into full force and effect. * * *” See, 
also, In re Goshen Irrigation Dist., 42 Wyo. 229, 293 
P. 373; Klamath County v. Colonial Realty Co., 139 
Or. 311, 7 P. 2d 976; Saylor v. Gray, 41 Ariz. 558, 20 
P. 2d 441. 

One of the more recent cases is Middle Rio Grande 
Water Users Assn. v. Middle Rio Grande Conservancy 
Dist., 57 N. M. 287, 258 P. 2d 391, decided in 1953. This 
case upheld the validity of the 160-acre limitation of the 
federal Reclamation Act. This was an action to deter- 
mine the validity of the contract between the United 
States and the district. The contract involved the de- 
livery of water under vested rights as well as supple- 
mental water provided through the construction of the 
project works which had previously been constructed, 
and under the contract they were being reconstructed 
and rehabilitated. Section 32 of the contract provided: 
“The irrigation water supply furnished through the 
project works constructed or rehabilitated in pursu- 
ance of this contract shall be delivered in accord with 
the excess land provisions of the Federal Reclamation 
laws and regulations of the Secretary promulgated there- 
under; Provided, that nothing in such regulations shall 
interfere with any vested water right as provided in 
Section 8 of the Reclamation Act of June 17, 1902, * * *.” 

The Justice who wrote the opinion on the validity of 
the contract apparently was under the impression that 
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the 160-acre limitation applied to vested water rights, 
and said: “The attempt to limit the delivery of water 
to those having vested rights to more than sufficient 
to irrigate 160 acres is, in my opinion, clearly uncon- 
stitutional, although I freely admit the right of the United 
States to limit the use of new or additionally developed 
water to 160 acres. As the majority hold otherwise, 
my views on this point become my dissent on this point.” 

The Chief Justice concurred in the opinion on the 
validity of the contract, except that part with reference 
to invalidity of the 160-acre limitation, to which he 
dissented, and was joined by other members of the 
court in the dissent. This resulted in sustaining the 
excess-acre limitation as contained in the contract. 
The Chief Justice on this phase of the contract said: 
“The opinion proposed by Mr. Justice McGhee for 
disposition of this appeal meets with my approval in 
the main, indeed, in all respects except as disagreement 
with it shall be pointed out in what is said hereinafter. 

“The first question resolved by him which brings 
about conflict in our views is the excess-land provision, 
sometimes called the 160-acre limitation. His discus- 
sion of it is initiated by quoting 1941 Comp., Sec. 77- 
3112, declaring the limitation to be in accord with the 
declared public policy of this state, followed by quot- 
ing Article 32 of the contract providing * * * (which we 
have heretofore set out) and closing with the proviso: 
‘* * * Provided, that nothing in such regulations shall 
interfere with any vested water right as provided in 
Section 8 of the Reclamation Act of June 17, 1902 (32 
Stat. 388), and in Section 203 Title II, Flood Control 
Act of June 30, 1948 (62 Stat. 1171).’ 

“Now just what is the excess-land proviso, or 160- 
acre limitation, to be found in the contract over which 
division in the court has developed as disclosed by a 
statement of the views of Mr. Justice McGhee on the 
subject in the opinion prepared by him? The con- 
trolling language on this phase of the contract is a por- 
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tion of the Federal Reclamation law to be found in 
U.S. C. A, Title 43, as section 423e; authorizing the 
United States to enter into contracts in a form to be 
approved by the Secretary of the Interior with an ir- 
rigation district or districts organized under state law 
for the construction or rehabilitation of irrigation works; 
and providing for payment of the cost thereof by the 
districts during the time they are in control of the 
United States, in not more than forty years. It was to 
enable irrigation and conservancy districts in our state 
to take advantage of the spirit of cooperation reflected 
by legislation such as this enacted by the Congress that 
caused the New Mexico legislature to enact L. 1939, c. 
148, pursuant to which the contract before us was 
executed. * * * (The portion of the section dealing with 
the excess lands, or 160-acre limitation we have pre- 
viously quoted in the opinion and will not repeat here 
in connection with the cited opinion.) 

“We should not, without a thorough understanding of 
just what the excess-acreage limitation does, strike it 
down as overriding constitutional barriers sought to be 
raised against it. It is not a confiscation of the water 
user’s land. Even though he refuses to comply with 
the conditions imposed by the limitation, he is not 
denied water for the 160 acres within the limitation. 
The excess acreage limitation does not require that he 
sell excess land on the penalty of a denial of further 
government service. It merely limits him to 160 acres’ 
irrigation of land held in beneficial ownership, or 320 
acres held by husband and wife in beneficial owner- 
ship as joint or community property. Water from un- 
avoidable seepage or percolation is not forbidden ‘fur- 
nishing’ of water under the contract. The owner has 
10 years within which to make any sale of excess land 
at its fair bona fide value at date of appraisal in a man- 
ner prescribed by Secretary of Interior. The land will 
carry its fair market value as irrigated and as enhanced 
by any existing construction but must exclude any 
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increment of value arising from the construction of the 
project about to be undertaken.” 

The Chief Justice quotes the following from 38 Cal. 
Law. Rev. 603 (1950): “‘The acreage limitation pro- 
visions of the federal reclamation laws, are not new. 
The first such provision of general application appeared 
in Section 5 of the original Reclamation Act of 1902. 
The most recent enactment of general application is 
Section 46 of the Omnibus Adjustment Act of May 25, 
1926. This particular federal statute is the one appli- 
cable to the Central Valley Project, and the inclusion 
of its requirements in water service and repayment con- 
tracts with irrigation districts in the Central Valley 
therefore is a mandate by the Congress, and not open 
to a bargaining process during contract negotiations.’ ” 

The Chief Justice further said: “It is interesting to 
note that although the excess acreage limitation, in one 
form or another, has been a part of the Federal Rec- 
lamation law for more than 50 years, not a single case 
in an appellate court can be cited holding it invalid, 
or subject to constitutional barriers invoked against it. 
It has been involved to a greater or less extent in 
certain decisions of several western states and in one 
federal case coming to our attention. See Nampa & 
Meridian Irr. Dist. v. Petrie, 28 Idaho 227, 153 P. 425; 
Saylor v. Gray, 41 Ariz. 558, 20 P. 2d 441, 444; Klamath 
County v. Colonial Realty Co., 139 Or. 311, 7 P. 2d 976; 
In re Goshen Irr. Dist., 42 Wyo. 229, 293 P. 373; Sho- 
shone Irr, Dist. v. Lincoln Land Co., D. C., 51 F. 2d 128.” 

On June 23, 1958, the Supreme Court of the United 
States released its opinion in the following four cases: 
The Ivanhoe Irrigation District and the State of Cal- 
ifornia, Appellants, v. Courtney McCracken, et al.; The 
Madera Irrigation District and the State of California, 
Appellants, v. Carl F. Steiner, et al.; The Madera Ir- 
rigation District, Appellant, v. Phillip and Jane E. Al- 
bonico; The Santa Barbara County Water Agency, 
Appellant, v. Maurice A. Balaam, et al., 356 U. S. —, 
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78S. Ct. 1174, 2L. Ed. 2d-—. The background and history 
of these four cases is deemed unnecessary to relate. 
Specifically involved in the cases were two statutory 
enactments. The one of primary interest here is sec- 
tion 5 of the Reclamation Act of 1902, 32 Stat. L. 389, 
43 U. S. C., § 431, p. 6304, substantially reenacted in 
section 46 of the Omnibus Adjustment Act of 1926, 44 
Stat. 649, as amended, 70 Stat. L. 524, 43 U.S. C., § 423e, 
previously referred to in this opinion. 

Also involved is section 8, 32 Stat. L. 390, 43 U.S. C., 
8§ 372, 383, pp. 6290, 6293. This section provided in 
substance that nothing in the act should be construed 
as affecting or intending to affect or to in any way inter- 
fere with the laws of the state relating to the control, 
appropriation, use, or distribution of water used in 
irrigation, or in any vested right acquired thereunder, 
and the Secretary of the Interior, in carrying out the 
provisions of the act should proceed in conformity with 
such laws, and nothing therein should in any way affect 
any right of any state or of the federal government or 
of any landowner, appropriator, or user of water in, to, 
or from any interstate stream or the waters thereof; 
provided, that the right to the use of water acquired 
under the provisions of the act should be appurtenant 
to the land irrigated, and beneficial use should be the 
basis, the measure, and the limit of the right. 

The trial court in the Santa Barbara County confirma- 
tion case, contrary to the action in the other cases, up- 
held the contract and granted confirmation. The other 
cases, relating to the excess-land provision, declared 
the same invalid and unenforceable, and as conflicting 
with both the state law and the Reclamation Act. In 
other words, the court found the application of the ex- 
cess-land provision to be unconstitutional. 

In its opinion, the Supreme Court of the United 
States said: “From the beginnings of the federal rec- 
lamation program in 1902, the policy as declared by the 
Congress has been one requiring that the benefits there- 
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from be made available to the largest number of people, 
consistent, of course, with the public good. This policy 
has been accomplished by limiting the quantity of land 
in a single ownership to which project water might be 
supplied. It has been applied to public land opened 
up for entry under the reclamation law as well as 
privately owned lands, which might receive project 
water. See Taylor, The Excess Land Law: Execution 
of a Public Policy, 64 Yale L. J. 477.” 

The court further said: “Appellees urge, however, 
that the federal statutes requiring insertion of these 
provisions in the contracts are unconstitutional as a 
denial of due process and equal protection of the law 
under the Fifth and Fourteenth Amendments. They 
assert that the excess acreage provisions amount to a 
taking of vested property rights both in land and irri- 
gation district water, and discriminate between the non- 
excess and the excess landowner. We cannot agree. 
* * * In any event, the provisions under attack are en- 
tirely reasonable and do not deprive appellees of any 
rights to property or water. It is beyond dispute that 
excess land will be benefitted by delivery of water to 
neighboring and nearby nonexcess land. This fact was 
recognized by the California Supreme Court in the Santa 
Barbara case. 47 Cal. 2d 699, 712, 306 P. 2d 875, 883. 
* * * We deem it unnecessary to discuss other claims in 
this area, but repeat in connection therewith that if the 
United States takes any compensable water or property 
right the courts are open for redress. 

“As to the claim of discrimination in the 160-acre lim- 
itation, we believe that it overlooks the purpose for 
which the project was designed. The project was de- 
signed to benefit people, not land. It is a reasonable 
classification to limit the amount of project water avail- 
able to each individual in order that benefits may be 
distributed in accordance with the greatest good to the 
greatest number of individuals. The limitation insures 
that this enormous expenditure will not go in dispro- 
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portionate share to a few individuals with large land 
holdings. Moreover, it prevents the use of the federal 
reclamation service for speculative purposes. In short, 
the excess acreage provision acts as a ceiling, imposed 
equally upon all participants, on the federal subsidy 
that is being bestowed.” 

The court held the excess-land provision of the con- 
tract to be constitutional in all respects and reversed the 
California Supreme Court in the cases holding to the 
contrary. 

As we view it, under the terms of the contract the 
natural flow water rights of the landowners are in no 
manner impaired, and under the reasoning of the fore- 
going-cited authorities the excess-acres provisions of 
the contract are valid. We hold that the trial court erred 
in not holding the same to be valid, and conclude that 
this portion of the contract should have been approved. 

The defendants, in their cross-appeal, attack certain 
paragraphs of the contract as infringing upon and im- 
pairing the vested rights of the landowners of the irri- 
gation district to the natural flow of the water in the 
Frenchman River. We deem it unnecessary, in the light 
of what we have heretofore said, to take up and analyze 
the objections made by the defendants to the different 
paragraphs of the contract. 

We note that the defendants, in their cross-appeal, 
quote from an exhibit the amount of water diverted in 
April and through October for the years 1945 through 
1956, and state that. 28,885 acre feet was the average 
natural flow of the Frenchman River to which the land- 
owners are entitled by virtue of their vested rights 
in the appropriation of said water, that is, that the land- 
owners of the district have the exclusive property right 
to the natural flow of the Frenchman River, and that 
the amount of the natural flow thereof may not be 
reduced without the consent of the respective landowners. 

Reference is made to the testimony of Paul H. Berg, 
project manager of the Bureau of Reclamation, to the 
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effect that there was no way of determining the amount 
of water that was delivered to the lands within the 
district. He testified that he obtained the figures from 
the State Engineer from about 1919, and that 20,000 
acre feet was the average of what was used for irriga- 
tion purposes by the landowners in the past. The 
20,000 acre feet, as it appears in the contract, was de- 
termined on the basis of a study of the usage of water 
for irrigation purposes. The 28,885 acre feet the de- 
fendants quote as being the average natural flow is the 
water that passed through the headgate, and not what 
was used for irrigation purposes. The defendants do 
not say what amount of water was actually used for ir- 
rigation purposes. The repayment contract is based 
on the minimum of 20,000 acre feet. If the amount 
had been larger, the repayment contract would have 
increased accordingly. The formula for the repayment 
based on the amount of 20,000 acre feet appeared to be 
sufficient on the average for irrigation purposes in the 
district, and for that part of water above 20,000 acre feet, 
the contract provided payment at the rate of $1.50 per 
acre foot. 

As we view the record, the 20,000 acre-feet limitation 
is for contract purposes, and more accurately discloses 
the amount of water used for irrigation purposes by the 
landowners of the district. The figure of 28,885 acre 
feet does not take into account the waste, evaporation, 
seepage, and water that is spilled into the river, and 
measurements are not made as to the amount of water 
each farmer receives. The district does not have a dam 
or any means by which the water is impounded so that 
it can be delivered as needed. The water is measured 
at the headgate only, and it is not known what amount 
of water is used or turned into the spillways. 

The purpose of the Reclamation Act is to develop 
lands for irrgation, and to have water in storage allotted 
to the districts so it will be used for beneficial purposes. 
As stated in the contract, its fundamental purpose is to 
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enlarge, rehabilitate, and modernize the district’s irriga- 
tion system which is in a bad state of repair, and the 
canal is not large enough to convey the water appro- 
priated. In addition, the purpose of the contract is to 
provide the district with a supplemental water supply. 

Some reference is made to another irrigation district 
which would use part of the facilities of the district here 
involved. Such irrigation district is involved here only 
to the extent that it might participate in the joint use 
of the main canal, in other words, the main canal would 
service the two districts, and this only as a means of 
economy and would in no manner constitute an in- 
fringement upon the vested water rights of the land- 
owners in the Frenchman Valley Irrigation District to 
the natural flow of the water in the Frenchman River. 

The contract specifically recognizes the natural flow 
rights of the district and in no manner attempts to, nor 
does it, limit or impair those rights. The contract clearly 
differentiates between the part of the district’s annual 
supply that is delivered from the natural flow under 
the district’s existing water rights, and that part de- 
livered from storage. The contract specifically recog- 
nizes the natural flow rights as remaining in the land- 
owners of the district. Reference is made to articles 
9b, 10, 18a, 18b, and the preliminary statement in the 
contract so set forth. 

The defendants’ objections to the contract relate pri- 
marily to the proposition that the vested water rights 
of the district may be impaired. We believe a sufficient 
answer to this contention is that the property rights of 
the district are not impaired but fully recognized by the 
contract. 

In the light of our conclusion as hereinbefore set out, 
we deem further discussion of the defendants’ cross- 
appeal unnecessary. 

For the reasons herein given, the judgment of the 
trial court is reversed with reference to the part thereof 
disapproving certain parts of the contract. 
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We reverse the judgment and remand the cause with 
directions to render judgment in favor of the plaintiff in 
accordance with this opinion, approving the contract in 
its entirety. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CouNTY or KEARNEY, NEBRASKA, APPELLANT, V. COUNTY OF 
BurraLo, NEBRASKA, APPELLEE, IMPLEADED WITH THE 
BETHPHAGE INNER Missron ASSOCIATION OF NEBRASKA, 


A CORPORATION, AND A. C. WITTERA, GUARDIAN, APPELLEES. 
91 N. W. 2d 304 


Filed July 11, 1958. No. 34419. 


1. Counties: Domicile. By county of legal settlement as the term 
is used in section 83-351, R. R. S. 1948, is meant the county 
in which a person had a residence at the time of becoming 
incompetent. 

2. Domicile. Intention and bodily presence are essential elements 
in the establishment or change of residence. 

As a general rule persons under legal disability or 
restraint or persons in want of freedom are incapable of losing 
or gaining a residence, domicile, or settlement by acts con- 
trolled by others. 

4. Counties: Insane Persons. The duties and obligations of coun- 
ties with relation to claims for support by one county against 
another of mentally ill persons in state hospitals are controlled 
by section 83-351, R. R. S. 1943. 

5. Limitations of Actions. The statute of limitations applies to 
claims by one county against another for maintenance of in- 
competent persons in state hospitals. 


AppEAL from the district court for Buffalo County: 
ELpRIpGE G. REED, JUDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Deane C. Tucker, for appellant. 
Richard A. Dier, for appellee County of Buffalo. 


Anderson, Storms & Anderson, for appellee Bethphage 
Inner Mission Assn. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLauGu, JJ. 


YEAGER, J. 

This is an action, as originally instituted, by the County 
of Kearney, Nebraska, plaintiff, appellant herein, against 
the County of Buffalo, Nebraska, one of the appellees 
herein, to recover the cost of maintenance of one Emma 
Strolberg, an incompetent, in the Hastings State Hospi- 
tal at Ingleside, Nebraska, which was paid by the plain- 
tiff, which it is alleged was the obligation of the named 
defendant, and which the plaintiff was entitled to re- 
cover. After the commencement of the action The Beth- 
phage Inner Mission Association of Axtell, Nebraska, 
and A. C. Wittera, guardian of Emma Strolberg, were 
impleaded as defendants. 

After joinder of issue a jury was waived and the case 
was tried to the court, at the conclusion of which a 
judgment was rendered denying a recovery to the plain- 
tiff against the defendant County of Buffalo, Nebraska. 
By the judgment there was a dismissal of any claim as 
to The Bethphage Inner Mission Association of Nebras- 
ka, and the judgment was rendered without prejudice 
to the right of any party to in the future make claim 
for any funds in the hands of A. C. Wittera, the guardian. 

The plaintiff perfected an appeal from the judgment 
which was rendered. In its briefs it presents no request 
for relief from the judgment as it relates to either of the 
impleaded defendants. No relief is requested against 
this part of the judgment by any other party and no 
cross-appeal has been presented. In the light of this, 
the issue before this court is that of whether or not 
the trial court erred in its adjudication that the plaintiff 
was not entitled to recover a judgment against the 
County of Buffalo, Nebraska, which will be referred to 
as the defendant. 

The factual situation upon which the determination 
must be made is not in dispute and it is not complicated. 
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It is presented by stipulations of the parties and preserved 
in a bill of exceptions. In 1923 Emma Strolberg was a 
resident of Buffalo County. In that year as an incom- 
petent person she was placed under guardianship by 
the county court of that county. She had an interest in 
real estate in that county which was her homestead. 

In March 1923 she was committed to and became con- 
fined in the Hastings State Hospital at Ingleside, Nebras- 
ka, where she remained until August 1933, at which 
time she became an inmate of The Bethphage Inner 
Mission Association, a nonprofit, charitable, and eleemos- 
ynary institution located at Axtell in Kearney County, 
Nebraska. This transfer took place pursuant to a con- 
tract between the association and Emma Strolberg by 
Ed Hagg, her then guardian. A matter which is pointed 
out here is that in this instrument it was agreed that 
the residence of Emma Strolberg should be changed to 
Axtell, Kearney County, Nebraska, and that the guard- 
ianship would also be so transferred. The record dis- 
closes no transfer of the guardianship from Buffalo to 
Kearney County. 

Emma Strolberg remained at the mission until Feb- 
ruary 10, 1947, when she was recommitted by the board 
of commissioners of insanity of Kearney County to the 
Hastings State Hospital at Ingleside. The warrant of 
admission recited that her legal settlement was found 
to be in Kearney County, Nebraska. The only infer- 
ence to be drawn from the record is that she was at all 
times an incompetent person under guardianship. 

From February 10, 1947, to the date this action was 
commenced the plaintiff had paid for the maintenance of 
Emma Strolberg in the state hospital at the rate of 
$2.90 a day or a total of $7,455.35. The propriety or rea- 
sonableness of the rate is not brought into question. It 
was this amount that the plaintiff sought to recover in the 
district court. 

The basic theory of the cause of action is that at all 
times of concern Emma Strolberg had a legal settlement 
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in the County of Buffalo rather than in the County of 
Kearney in consequence of which the burden for her 
support belonged to the defendant, and the plaintiff hav- 
ing paid for the support it is now entitled to recover it 
back from the defendant. The right to recover is claimed 
under the following from section 83-351, R. R. S. 1943: 
“Expenses incurred by one county, on account of a men- 
tally ill person whose legal settlement is in another 
county of the state, shall be refunded, with lawful in- 
terest thereon, by the county in which the patient has 
his legal settlement; such expenses shall be presented 
to the county board of the county sought to be charged, 
which shall allow and pay them the same as other 
claims.” 

There can be no doubt that at all times under con- 
sideration Emma Strolberg had her legal settlement in 
the County of Buffalo and that it was at no time in 
Kearney County. 

County of legal settlement as used in this section of 
the statute means the county in which a person had a 
residence at the time he or she became incompetent. See 
Clay County v. Adams County, 69 Neb. 106, 95 N. W. 
58. The record points unequivocally to the fact that she 
was incompetent from her original commitment to the 
state hospital henceforth. 

Intention of a person to establish or change residence 
is an essential element thereof. In this connection there 
are two essential elements, they being bodily presence 
and intent. See, 17A Am. Jur., Domicil, § 25, p. 215; 
77 C. J. S., Residence, p. 295. 

The presence of the person must be voluntary and 
not the result of disability, restraint, or compulsion. As 
a general rule persons under legal disability or restraint 
or persons in want of freedom are incapable of losing 
or: gaining a residence, domicile, or settlement by acts 
controlled by others. 17A Am. Jur., Domicil, § 20, p. 
211, § 25, p. 215. 

In this case it is clear that Emma Strolberg was 
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physically present in Kearney County for a long period 
of years but during that entire period she was appar- 
ently under the control of others and incapable, within 
the meaning of law, of changing her residence or settle- 
ment from Buffalo County to Kearney County. 

If it be assumed that at some time during this period 
of years she became capable of maintaining an intent 
to change there is no evidence she ever did so. 

In the light of this and the statutory provision which 
has been quoted herein the obligation to support and 
maintain her in the state hospital was the obligation of 
Buffalo County. Also Buffalo County is obligated to 
repay Kearney County the amount which has been paid 
unless, as the defendant contends, the plaintiff has by 
its acts or failure to act deprived itself of the right to 
recover the amount sued for in whole or in part, or be- 
cause of some legal or constitutional inhibition it is 
estopped from recovering. 

By the answer the defendant pleaded estoppel based 
on failure of the board of commissioners of insanity 
(now county board of mental health) to give prior 
notice to the defendant or any of its officials or to the 
legally appointed and acting guardian of Emma Strol- 
berg of the board’s action of February 10, 1947, by which 
action Emma Strolberg was committed to the state hos- 
pital. As another defense the constitutionality of the 
statute authorizing the board of one county to commit 
a resident of another county to a state hospital without 
notice to the other county is pleaded. As another de- 
fense the statute of limitations is pleaded. 

To support the first of these defenses the defendant 
relies on the provisions of section 83-349, R. R. S. 1943. 
The section by its terms carries a directly opposite 
significance to that contended for by the defendant. The 
notice mentioned in the section is required to be given 
after commitment and not before. Furthermore the 
notice mentioned is not notice by a county to a county, 
but a notice by a county board of mental health to 
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another county board of mental health. This section 
therefore has no pertinence to the question presented. 

The duties and obligations of counties with relation 
to claims for support by one county against another of 
mentally ill persons in state hospitals, as has been pointed 
out, are controlled by section 83-351, R. R. S. 1943. 
The manner of presentation as pointed out is as follows: 
“* * * such expenses shall be presented to the county 
board of the county sought to be charged, which shall 
allow and pay them the same as other claims.” 

There is no statutory condition precedent to the pre- 
sentment of a claim such as involved here except the 
incurrence of expense by one county for a mentally 
ill person who has a settlement in another county. 
There is no condition precedent to the right to main- 
tain action to recover the expense except the present- 
ment of a claim. 

In the stipulation on which the case was tried it was 
agreed that the defendant was notified on November 
12, 1955, that plaintiff believed that Emma Strolberg 
was a resident of Buffalo County at the time she was 
committed to the state hospital on February 10, 1947, 
and had been a resident of that county at all times there- 
after. On the same day a claim was submitted for the 
cost of care up to that time. The claim was denied on 
December 7, 1955. This action was commenced on 
March 1, 1956, and summons was served on March 2, 
1956. 

All conditions of statute having been complied with the 
contention of the defendant with regard to failure to 
give statutory notice is without merit. 

The defendant urges that the statute permitting a 
county to commit an incompetent person having a resi- 
dence or legal settlement in another county to a state 
hospital without notice to the county of legal settlement 
or residence, and thereafter pay for maintenance of the 
person committed, and then recover back the amounts 
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paid for maintenance is unconstitutional under the due 
process provisions. 

The cases cited do not sustain the contention and we 
have found none that do. The cases cited go only to 
the point of saying that burdens may be imposed only 
if notice and opportunity is afforded to resist and defend 
against the burden sought to be imposed. 

The purpose of this action is to require the defendant 
to make reimbursement of an obligation which belonged 
to it from the beginning if Emma Strolberg had a legal 
settlement in and was a resident of Buffalo County. 
Full opportunity was afforded under the statute for a 
determination of the true issues involved. The conten- 
tion is without merit. 

The defense of the statute of limitations is meritorious 
and it must be said that the plaintiff is entitled to re- 
cover for the period of 4 years immediately before filing 
the claim on which this action is based. § 25-206, R. R.S. 
1943. 

In Bryant v. Cedar County, 122 Neb. 853, 241 N. W. 
538, it was said: “The statute of limitations * * * 
applies to claims against counties.” 

In County of Adams v. Ernst, 158 Neb. 15, 62 N. W. 
2d 110, it was said: “The maxim that lapse of time 
does not bar the right of the state is an attribute of 
sovereignty and applies only to the state and not to 
counties and other political subdivisions of the state.” 

In County of Adams v. Ernst, supra, this court, deal- 
ing with the cost of maintenance of an insane person in 
a state hospital, under facts different from those herein 
but involving like principles, said of such costs: “It is 
not a continuing open account as contended by the coun- 
ty; * * *.” In the light of the conclusion so reached it 
was held that the statute of limitations was available 
and that payments for only 4 years from the date of pre- 
sentation of claim were available. 

For the reasons herein stated the judgment of the 
district court in favor of the defendant Buffalo County 
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and against the plaintiff is reversed and the cause re- 

manded with directions to render judgment in favor of 

the plaintiff and against the defendant in accordance 

with this opinion. Otherwise the judgment is affirmed. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


a 


EpwWIn Maas ET AL., APPELLANTS, V. PLATTE VALLEY PUBLIC 


POWER AND IRRIGATION DISTRICT, A CORPORATION, APPELLEE. 
91 N. W. 2d 409 


Filed July 18, 1958. No. 34409. 


1. Landlord and Tenant: Actions. A lessee of real estate has, 
by virtue of his lease, capacity to contest an action brought 
against him to deprive him of his leasehold. 

2. Landlord and Tenant. A tenant is entitled to exclusive pos- 
session and use of the demised premises in the absence of 
reservations or restrictions in his lease. 

3. Adverse Possession. One claiming ownership of real estate by 
adverse possession must recover upon the strength of his title 
and not because of a possible weakness in the interest or title 


of his adversary. 


4. A person claiming title by adverse possession must, to 
establish it, prove open, notorious, exclusive, continuous, and 
adverse possession of the real estate for the full period of 
10 years. 

5. There must be privity shown between adverse claim- 


ants of land before the possession of one may be tacked to the 
possession of the other for the purpose of completing title by 
prescription. 


APPEAL from the district court for Buffalo County: 
EvpripGe G. REED, JupcE. Affirmed. 


Dryden & Jensen, for appellants. 


Hamer, Tye & Worlock and James M. Knapp, for ap- 
pellee. 


Heard before Simmons, C. J., CARTER, MESsMoRE, 
YEAGER, WENKE, and Bosiaucu, JJ. 
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BosLaucu, J. 


Appellants seek to have quieted in them title to ac- 
cretion land which they claim has become an addition 
to real estate they own by purchase and conveyance, 
and to have Platte Valley Public Power and Irrigation 
District enjoined from claiming any right therein be- 
cause of specified instruments of record. Nebraska 
Public Power System was designated as a party defend- 
ant. A special appearance on its behalf was sustained 
by the trial court, no further proceeding was had in 
reference to it, and the order of the court became 
final. The parties to this appeal are Edwin Maas and 
Laura P. Maas, husband and wife, appellants, and Platte 
Valley Public Power and Irrigation District, appellee. 

The substance of the cause of action alleged by appel- 
lants to the extent necessary to be here stated is as 
follows: Appellee is a corporation engaged in dispens- 
ing power and irrigation by virtue of the statutes of 
Nebraska. Appellants are owners of property adjacent 
to the Platte River in Buffalo County described as Lots 
6, 7, and 8 of Section 4, Township 8 North, Range 18, 
in that county. They acquired Lots 7 and 8 and the 
accretions thereto by deed from Grace H. Berdine, 
widow, to appellants dated February 4, 1950, and re- 
corded March 1, 1950, in book 151, page 5, of the deed 
records of the county, and they acquired Lot 6 and the 
accretions thereto by deed from Albert Schurr and 
Martha A. Schurr, husband and wife, to appellants 
dated February 2, 1950, and recorded March 1, 1950, in 
book 152, page 69, of the deed records of the county. 

John F. Daul and his wife executed and delivered a 
warranty deed December 18, 1917, to Kearney Water 
and Electric Powers Company and it was recorded in 
the deed records of the county February 1, 1918, in 
book 103,:page 72. It described and conveyed to the 
grantee a part of Sections 3 and 4, Township 8 North, 
Range 18, in Buffalo County, including a part of Lots 
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6, 7, and 8 above described. Any rights secured under 
the deed last described constitute a cloud on the title of 
appellants to the property of which they are the owners. 
Appellee claims some rights under and by virtue of the 
deed last described and such deed and claim of rights 
to the real estate of appellants are inferior to and sub- 
ject to the rights and title of appellants. 

During the past 20 years or more accretions have 
formed and become attached to the real estate owned 
by appellants by virtue of the fact that said land is 
adjacent and contiguous to the river bank of the Platte 
River. The property owned by appellants has filled in 
for a considerable area to the south of the original 
southern boundary of their land and the accretion is 
directly connected with the real estate owned by ap- 
pellants. The predecessors in title of appellants have 
for more than 10 years prior to the acquisition of the 
title to the property owned by appellants claimed to 
own the accreted land to the thread of the stream of 
the Platte River as it flows in an easterly direction 
past the land of appellants, and the predecessors in 
title openly, notoriously, exclusively, and under claim 
of right and color of title, ran cattle upon said accreted 
land and over the premises purported to be conveyed by 
the deed last above described. 

The property purported to be conveyed to the Kear- 
ney Water and Electric Power Company by said deed 
was abandoned by it and was unused for a period of 
more than 20 years prior to the acquisition of title by 
appellants of said Lots 6, 7, and 8 of Section 4, Township 
8 North, Range 18, in Buffalo County. The premises 
purported to be conveyed by the deed last above de- 
scribed have been occupied and used under claim of 
right by appellants and their predecessors in title for 
more than 20 years last past and by virtue thereof any 
successor in interest of the grantee in said deed is 
estopped to claim any rights under it and specifically 
appellee is estopped to claim any rights arising under said 
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deed. The deed and the claims of appellee are a cloud 
on the title of appellants to the land owned by them 
as aforesaid. They are without adequate remedy at 
law and entitled to an adjudication of the court an- 
nulling any claims under said deed and enjoining ap- 
pellee from going upon the premises. 

The amended answer of appellee admitted its cor- 
porate status; the ownership by appellants of some in- 
terest in Lots 6, 7, and 8 of Section 4, Township 8 North, 
Range 18, in Buffalo County; the execution and delivery 
of the deeds to appellants as alleged in the petition; 
the execution and delivery of the deed recorded in 
book 103, page 72, of the deed records of Buffalo County; 
and that appellee has and claims rights and interest in 
and to the lands and accretions thereto located in Lots 
6, 7, and 8 above described arising from the deed last 
referred to. The appellee denied all other allegations of 
the petition. 

The trial court found generally in favor of appellee 
and against appellants; that the deed last described 
above did not constitute a cloud on the title of appel- 
lants to the land owned by them; that appellants had 
not acquired any right, title, or interest in and to any 
part of the premises involved in this action by adverse 
possession; that appellee was since August 1, 1941, in 
possession of the real estate involved in this case under 
and by virtue of a lease agreement with Consumers 
Public Power District; and that the real estate in- 
volved herein is described in the deed recorded in book 
103, page 72, of the deed records of Buffalo County. 
The trial court adjudged that the case should be and it 
was dismissed. The motion for new trial was denied 
and appellants prosecute this appeal. 

The land now owned by appellants and the land 
deeded to The Kearney Water & Electric Powers Co. 
was owned by John F. Daul, who is sometimes men- 
tioned in the record as John Daul. John F. Daul and 
Addie E. Daul, his wife, executed and delivered to The 
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Kearney Water & Electric Powers Co., a corporation, 
a warranty deed dated December 18, 1917, filed for 
record February 1, 1918, and recorded in the public 
records of Buffalo County in book 103 on page 72 of 
deeds. The description of the premises conveyed by 
the deed is by metes and bounds. It is very lengthy. 
It is sufficient for the present purpose to say that it 
conveyed to the grantee all of Lots 6, 7, and 8 of Sec- 
tion 4, Township 8 North, Range 18, in Buffalo County, 
south of the north line of the right-of-way of the grantee 
on which a part of its original canal, referred to in the 
record as Blue Hole, was located and constructed across 
the lots from west to east. The distance from the north- 
west corner of the southwest quarter of said Section 4 
to the north line of the right-of-way at the west line 
of the section was 1354.9 feet. The distance from the 
south line of the highway right-of-way north of the 
above-described lots along the east line of Lot 8 to 
the north right-of-way line on which the canal was 
located was 913 feet. The course of the canal across 
the lots from west to east was somewhat irregular and 
angled toward the northeast. 

The real estate described in the deed last above re- 
ferred to was conveyed by the grantee therein, The 
Kearney Water & Electric Powers Co., to Central 
Power Company by warranty deed dated July 23, 1919, 
filed for record August 2, 1919, and recorded in the 
office of the register of deeds of Buffalo County. Cen- 
tral Power Company conveyed the same real estate to 
Consumers’ Public Power District by warranty deed 
dated January 7, 1941, filed for record January 31, 1941, 
and recorded in the deed records of said county. Con- 
sumers Public Power District on August 1, 1941, by 
instrument in writing duly executed and delivered, 
leased the property owned by it and conveyed to it by 
the Central Power Company as shown by the deed last 
identified and described, to the Loup River Public Power 
District, The Central Nebraska Public Power and Irri- 
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gation District, and the Platte Valley Public Power and 
Irrigation District. The property leased to the lessees 
above named included the property conveyed to Con- 
sumers Public Power District by the deed last above 
identified and described. 

A written supplemental agreement was made December 
22, 1943, to the lease agreement of August 1, 1941, by 
the parties thereto in which it was evidenced that for 
convenience in carrying on the business of the parties 
thereto, it was agreed that the name “Nebraska Public 
Power System” should be used and whenever used it 
should be understood to mean Loup River Public Power 
District, The Central Nebraska Public Power and Irri- 
gation District, and Platte Valley Public Power and 
Irrigation District; that the name Nebraska Public 
Power System when used referred to the affairs of the 
districts and should be binding on them in the same 
manner as if the individual names of the three districts 
were used; and that by these provisions the districts did 
not create any kind of a legal entity. The supplemental 
agreement did not change or modify the original lease 
agreement of August 1, 1941, concerning any matter 
involved in this case. It only clarified the original lease 
agreement in certain resnects and specifically ratified, 
confirmed, and continued in force the original lease 
agreement. 

The title to the land owned by appellants was con- 
veyed to them by deeds as follows: Grace H. Berdine, 
widow, executed and delivered a warranty deed to 
Edwin Maas and Laura P. Maas, husband and wife, as 
joint tenants, in which were described Lots 7 and 8, 
plus accretions, of Section 4, Township 8 North, Range 
18, in Buffalo County. The date of the deed was Feb- 
ruary 4, 1950. It was filed for record March 1, 1950, 
recorded in book 151, page 5, of the deed records of 
that county, and it was by provision therein made sub- 
ject to the deed recorded in book 103, page 72, of the 
deed records of Buffalo County in which the grantors 
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were John F. Daul and Addie E. Daul, husband and 
wife, and The Kearney Water & Electric Powers Co. 
was grantee. Albert J. Schurr and Martha A. Schurr, 
husband and wife, executed and delivered a warranty 
deed to Edwin Maas and Laura P. Maas, husband and 
wife, as joint tenants, in which was described Lot 6, 
plus accretions thereto, of Section 4, Township 8 North, 
Range 18, in Buffalo County. The date of the deed 
was February 2, 1950. It was filed for record March 
1, 1950, recorded in book 152, page 69, of the deed 
records of the county, and it excepted from the con- 
veyance the land conveyed to the Kearney Water and 
Electric Power Company by the deed to it from John F. 
Daul and Addie E. Daul, husband and wife, recorded in 
book 103, page 72, of the deed records of the county. 

The deed from Grace H. Berdine and husband to 
Albert J. Schurr and Martha A. Schurr, husband and 
wife, as joint tenants, dated March 2, 1946, for Lot 6 
of Section 4 did not exclude from that conveyance by 
any provision therein the land conveyed by the deed 
from John F. Daul and wife to The Kearney Water & 
Electric Powers Co. recorded in book 103, page 72, 
but the deed to Grace H. Berdine from Octives Johnson 
and wife dated October 23, 1933, for that lot excluded 
from the conveyance the land conveyed by the deed 
recorded in book 103, page 72, of the deed records of 
the county and as above stated the deed from Albert 
J. Schurr and wife to appellants contained a like 
exception. 

Appellants executed and delivered a mortgage to 
The Prudential Insurance Company of America, dated 
January 16, 1950, on Lots 6, 7, and 8 of said Section 4 
except the land conveyed to the Kearney Water & 
Electric Powers Co. by deed recorded in book 103, page 
72, of the deed records of Buffalo County. The mort- 
gage was filed March 1, 1950, and recorded in the real 
estate mortgage records of the county. Edwin Maas 
testified he read the mortgage before he signed it and 


VoL. 167] JANUARY TERM, 1958 131 
Maas v. Platte Valley Public Power & Irr. Dist. 


he knew what was in it. He was furnished an ab- 
stract of title to the real estate he acquired in Section 
4 by the conveyances to him and his wife above de- 
scribed. He had it examined and was advised con- 
cerning it by a well-known, active attorney of Kear- 
ney. Maas examined the deed to him when he bought 
the property. Notwithstanding all these admissions, 
he testified he bought all of the 3 lots of Section 4 ex- 
cept a strip of land across them 99 feet wide occupied 
by a canal. There was no land south of that conveyed 
to The Kearney Water & Electric Powers Co. as shown 
by the deed recorded in book 103, page 72. The land 
described therein and conveyed thereby was bounded on 
the south by the south line of Sections 3 and 4, Town- 
ship 8 North, Range 18, Buffalo County, which was out 
in the Platte River. The conveyances detailed above 
concerning which there is no dispute conclusively estab- 
lish that appellants acquired by purchase and convey- 
ance no part of Lots 6, 7, and 8 of said Section 4 south 
of the north line of the real estate conveyed to The 
Kearney Water & Electric Powers Co. exhibited by 
book 103 on page 72 of the deed records. The accretion 
land described and claimed by appellants is attached to 
and has become a part of the land described in and 
conveyed by that deed. 

Appellants insist that the trial court was incorrect 
in finding that appellee had a legal interest in the 
property, the subject of this litigation. The petition 
alleged that appellee claimed rights and an interest in 
the subject of the suit but that they were inferior to the 
rights and interest of appellants. The property and 
rights of The Kearney Water & Electric Powers Co., 
including the land described in and conveyed by the 
deed in book 103, page 72, referred to above, were by 
mesne conveyances herein detailed vested in Consumers 
Public Power District on January 7, 1941. It made a 
lease August 1, 1941, of the property and rights to Loup 
River Public Power District, The Central Nebraska Pub- 
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lic Power and Irrigation District, and the Platte Valley 
Public Power and Irrigation District. A description of 
the property and rights in very general terms was made 
in the lease, supplemented by this language: “* * * 
and including but without limitation of the generality 
of the foregoing, all lands, buildings, storerooms, tur- 
bines, diesel engines, generators, boilers, boiler room 
auxiliaries, electrical connections and switches, instru- 
ments and meters, switchboard, * * * and all appurte- 
nances used or useful for proper and efficient operation 
of the plant at either part or full capacity, together with 
all rights, easements and privileges incidental thereto, 
being the same properties heretofore owned by the 
Central Power Company and conveyed by it to Con- 
sumers Public Power District.” The property described 
in the lease was taken possession of and has been oper- 
ated, maintained, and improved by the lessees by the 
use of the name Nebraska Public Power System. Ap- 
pellee has been more active in reference thereto because 
the property is located within the area comprising that 
district. The lessees for convenience have and do use 
the name Nebraska Public Power System primarily in 
the conduct of their power business. The transactions 
had are those of the district but they are done in the 
name above noted. It is an operating arrangement for 
convenience adopted by the districts. 

Blue Hole, used frequently in the record, signifies the 
original canal from where water was taken from the 
Platte River by the use of a siphon a considerable dis- 
tance west of Section 4 and continuing from there gen- 
erally eastward, with variations to the northeast, to and 
through Section 4 including Lots 6, 7, and 8 thereof, and 
into Section 3 where it joined the Kearney Canal proper. 
Later, in 1941, a new connection was made between the 
river and Blue Hole. Headgates were installed and by 
this means water was taken from the river, through the 
headgates, into Blue Hole, and transported by it to the 
Kearney Canal which originated in Section 3. A change 
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was thereafter made at the west end of the Kearney 
Canal. The water from Blue Hole was discharged in 
the river near but above the headgates and when de- 
sired it and other water were taken from the Platte 
River through the headgates into the Kearney Canal. 
Blue Hole has at all times been and is beneficially used. 
It is now largely a stand-by facility but the water there- 
from is used at times in carrying out the purposes of 
“the project of which it is a part. The land south of Blue 
Hole is necessary to protect the canal, the operations 
conducted by the lessees, and for access to and mainte- 
nance and improvement of the works. There has been 
no abandonment of Blue Hole. Appellee has an interest 
in the subject of this litigation. It is a lessee of the 
owner and it has capacity to contest and defend this 
cause. A lessee may maintain an action to quiet title 
to his leasehold. A tenant is entitled to the exclusive 
possession and use of the demised property in the ab- 
sence of reservation or restriction in his lease. Peterson 
v. Vak, 160 Neb. 450, 70 N. W. 2d 436, on rehearing 160 
Neb. 708, 71 N. W. 2d 186, 51 A. L. R. 2d 1221; Annota- 
tion, 51 A. L. R. 2d 1227. The converse is obviously true 
that a lessee may defend an action to quiet title which 
seeks to establish a claim of title adverse to the tenant 
and to deprive him permanently of the property in- 
volved. 

Appellants must, to succeed in this case on their plea 
of adverse possession, rely on the strength of their title 
and not upon any possible weakness in the interest or 
title of appellee. Ohm v. Clear Creek Drainage Dist., 
153 Neb. 428, 45 N. W. 2d 117; McDermott v. Boman, 165 
Neb. 429, 86 N. W. 2d 62; Worm v. Crowell, 165 Neb. 713, 
87 N. W. 2d 384. 

The record does not show any claim of possession or 
relationship of appellants with the real estate of which 
they seek to establish ownership by prescription until 
February or March of 1950. This litigation was insti- 
tuted December 22, 1955. They could not have matured 
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title thereto by adverse possession by their independent 
acts. Ohm v. Clear Creek Drainage Dist., supra, de- 
clares: “A person claiming title by adverse possession 
must, to establish it, prove open, notorious, exclusive, 
continuous, and adverse possession of the real estate 
for the full period of ten years.” See, also, Worm v. 
Crowell, supra. 

Orval V. Beavers agreed to buy from Grace Berdine 
Lots 7 and 8 of said Section 4 in 1948. The consideration 
was to be paid within 5 years and the buyer was to 
have a deed when he performed the contract. He lived 
on the property until the spring of 1950 when he moved 
from it. He did not get a deed and he made no con- 
veyance thereof, although he testified he sold his inter- 
est to Edwin Maas. A conveyance of these lots was 
made by Grace H. Berdine to appellants in February 
1950. Orval V. Beavers testified he did not know how 
many acres of land he bought; that he knew only the 
east and west boundaries of it; that he did not know he 
was to have any land south of the canal across the land; 
that “We just had a verbal understanding”; that he 
thought there was some accretion land north of the 
canal; that whatever the actual deeds called for previ- 
ously or whatever the record was, that was what he 
expected to get; that he never did locate any accretion 
land that was talked about; that he secured the permis- 
sion of the superintendent of the Nebraska Public Power 
System to erect and he did build a fence along the 
north side of Blue Hole or the canal to keep his animals 
from crossing it and getting out into the river; that 
there was no fence south of the canal and there was no 
land south of it that was fenced or enclosed; that he had 
or made no use of the area south of the canal; that other 
persons had hunting blinds south of the canal but he 
did not question their authority because they were there 
before he came; and that he did not claim he owned 
anything south of the canal. 

There is absence of proof that Orval V. Beavers either 
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had or claimed adverse possession of the area south of 
the canal. Any possession he had thereof could not aid 
the claim of appellants of adverse possession of it because 
the possession of Orval V. Beavers originated not earlier 
than the year 1947, less than 10 years before the com- 
mencement of this case in 1955. 

The evidence establishes that Lots 6, 7, and 8 of Sec- 
tion 4 were deeded to Grace H. Berdine on October 23, 
1933. She and her husband conveyed Lot 6 of Section 
4 to Albert J. Schurr and Martha A. Schurr March 2, 
1946. Grace H. Berdine deeded Lots 7 and 8 to appel- 
lants February 4, 1950. Grace H. Berdine and her hus- 
band or either of them never intended to nor did they 
claim any part of the 3 lots except the parts thereof 
deeded to them. They never used or had possession of 
the area south of the canal. The evidence is conclusively 
inconsistent with any claim that they or either of them 
had adverse possession or claimed ownership of any land - 
south of the canal that crossed the lots from west to 
east. There is no evidence that Albert J. Schurr and 
Martha A. Schurr, the grantees of Grace H. Berdine of 
Lot 6 of Section 4, made any claim of adverse possession 
to the area south of the canal. 

The only persons between whom there was privity 
of estate or connection of title mentioned in the record 
involving the premises in question were Grace H. Ber- 
dine, her husband, Orval V. Beavers, Albert J. Schurr 
and Martha A. Schurr, his wife, and appellants. Appel- 
lants cannot tack or link their possession of the premises 
involved with that of other persons just named to sup- 
port the claim of adverse possession because of the lack 
of proof of adverse holding and occupancy by any of the 
predecessors in title. The possession of the premises 
involved by any other persons mentioned in the record 
is not significant because appellants did not derive their 
title or possession through such persons. It is essential 
that each occupant must show derivative title from his 
predecessor in order to link his possession with that 
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taken under a previous or original entry. The cir- 
cumstance of successive occupancies does not establish 
the necessary privity but only shows a succession of in- 
dependent trespasses, no one necessarily supporting 
the other. Holdrege v. Livingston, 79 Neb. 238, 112 N. 
W. 341, states: “Privity must be shown between ad- 
verse claimants of real estate before the possession of 
one can be tacked to the possession of the other for the 
purpose of completing title by prescription.” See, also, 
Zweibel v. Myers, 69 Neb. 294, 95 N. W. 597; Montague 
v. Marunda, 71 Neb. 805, 99 N. W. 653; Rice v. Kelly, 81 
Neb. 92, 115 N. W. 625; Kramper v. St. John’s Church, 
131 Neb. 840, 270 N. W. 478. 

The record does not establish title to the land involved 
in this case in appellants by prescription. The judgment 
should be and it is affirmed. 

AFFIRMED. 


CLEO WYNIA, APPELLEE, V. CLARENCE HOESING, DOING 
BUSINESS AS HoErsInc CoNSTRUCTION COMPANY, 


APPELLANT. 
91 N. W. 2d 404 


Filed July 18, 1958. No. 34434. 


1. Workmen’s Compensation. The burden of proof is upon the 
claimant in a workmen’s compensation case to establish by a 
preponderance of the evidence that personal injury was sus- 
tained by the employee by an accident arising out of and in 
the course of his employment. 

A compensable injury within the provisions of the 

Workmen’s Compensation Act is one caused by an accident 

arising out of and in the course of the employment. 

Whether an accident arises out of and in the course 

of the employment must be determined by the facts of each 

case. There is no fixed formula by which the question may be 
resolved. 


The rule of liberal construction of the Workmen’s 
Compensation Act is related to determination of the scope of 
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the act and does not apply to evidence produced to establish a 
claim for compensation. 

An award under the Workmen’s Compensation Act 
may not be based upon possibilities, probabilities, or conjectural 
evidence. 


on 


APPEAL from the district court for Cedar County: JoHN 
E. Newton, JupcE. Reversed and remanded with direc- 
tions. 


Frederick M. Deutsch and Gordon L. Gay, for ap- 
pellant. 


Philip H. Robinson, for appellee. 


Heard before Srmmons, C. J., CARTER, MESsSMORE, 
YEAGER, WENKE, and BosLauau, JJ. 


MEssmor_, J. 

This is a workmen’s compensation case from the dis- 
trict court for Cedar County. Cleo Wynia, the widow 
of Benjamin R. Wynia, originally filed a petition in the 
Nebraska Workmen’s Compensation Court. The case 
was tried to a judge of the compensation court who 
found for the claimant and awarded her compensation 
for the accidental injuries and death suffered by the 
claimant’s husband, Benjamin R. Wynia, and reason- 
able and necessary expenses incurred and resulting from 
the accident and death as provided by section 48-122, 
R. S. Supp., 1955. The defendant thereupon waived 
rehearing before the compensation court and appealed 
directly to the district court for Cedar County. Trial 
was had in the district court, and the trial judge thereof 
found for the claimant and rendered a judgment in con- 
formity with the judgment rendered by the single judge 
of the Nebraska Workmen’s Compensation Court and, 
in addition, allowed attorney’s fees for claimant’s attor- 
ney. The defendant filed a motion for a new trial and, 
from the overruling thereof, perfected this appeal. 

There is some contention made with reference to 
the pleadings of the plaintiff filed in the Nebraska 
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Workmen’s Compensation Court and in the district 
court as being at a variance, and whether or not certain 
admissions made in the plaintiff’s pleadings constituted 
a judicial admission or an admission against interest, 
which need not be determined as will appear later in 
the opinion. 

The defendant assigns as error that the decision of 
the trial court is not supported by the evidence; that 
the plaintiff failed to prove that the accident arose 
out of and in the course of the employment of the de- 
ceased; and that the decision of the trial court is con- 
trary to law. 

The question for decision in this case is whether the 
plaintiff has proved by a preponderance of the evidence 
that the deceased was fatally injured in an accident 
arising out of and in the course of his employment. 

There are certain well-established rules of law re- 
lating to the Workmen’s Compensation Act applicable to 
the facts in the instant case. 

On any appeal to this court in a workmen’s compen- 
sation case the cause will be here considered de novo 
upon the record. The burden of proof is upon the 
claimant in a compensation case to establish by a pre- 
ponderance of the evidence that personal injury was 
sustained by the employee by an accident arising out 
of and in the course of his employment. See McCoy v. 
Gooch Milling & Elevator Co., 156 Neb. 95, 54 N. W. 
2d 373. 

A compensable injury within the provisions of the 
Workmen’s Compensation Act is one caused by an 
accident arising out of and in the course of the employ- 
ment. Whether an accident arises out of and in the 
course of the employment must be determined by the 
facts of each case. There is no fixed formula by which 
the question may be resolved. The rule of liberal con- 
struction of the Workmen’s Compensation Act is re- 
lated to determination of the scope of the act and does 
not apply to evidence produced to establish a claim for 
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compensation. An award under the Workmen’s Com- 
pensation Act may not be based upon possibilities, prob- 
abilities, or conjectural evidence. See Seger v. Keating 
Implement Co., 157 Neb. 560, 60 N. W. 2d 598. 

For convenience we will refer to Benjamin R. Wynia 
as Wynia or the deceased, to Clarence Hoesing as the 
defendant, and to Cleo Wynia as the plaintiff. 

The record shows that the defendant was engaged 
in the contracting and construction business and was 
the sole owner of such business; and that at the time 
of the accident which resulted in the death of Wynia, 
the defendant was engaged in the construction of an 
elementary school at Parker, South Dakota. The de- 
fendant’s headquarters were in Hartington, Nebraska. 
Wynia had been employed by the defendant for 3 or 
4 years as a job foreman. Wynia and the plaintiff, his 
wife, resided at Hartington, Nebraska. They had two 
daughters, one married, and one formerly a college stu- 
dent 19 years of age. 

The defendant rented a building which was for- 
merly a filling station in Parker, South Dakota, about 
a block east of where the school building was being 
constructed. This building had a large living room and 
bedroom, a small kitchen, and a half bath on the ground 
floor. In the kitchen was a gas stove which was rarely, 
if ever, used. In the basement, which was not a full 
basement being 16 x 16 or 16 x 12 feet, and having a 
cement floor, there was a hot water tank and a “side 
arm” heater which was fed by “L. P.” gas. The side 
arm heater and tank were in the southeast part of the 
building, almost directly at the foot of the stairs lead- 
ing to the basement. There was an oil-burning furnace 
in the basement, which was not used. A tank con- 
taining bottle gas was at the side of the building. There 
was a copper pipe which regulated the pressure from the 
tank, and the tank could be shut off at the outside of the 
building. This building was rented for the purpose of 
furnishing the workmen who lived away from Parker, 
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South Dakota, a place to sleep. Cots were placed in 
the building and bedding was furnished by the em- 
ployer. Bottle gas was also furnished to heat water 
so the employees who desired to do so could take a 
shower. The shower was located in the basement. The 
employees were not required to use the facilities fur- 
nished by the defendant. They could lodge elsewhere 
if they so desired, and had their meals wherever they 
chose to eat. It was customary for the defendant to 
furnish these facilities for the men in his employ when 
they were employed on out-of-town projects, as part 
of their pay. 

A part of the first floor of the building was used for 
an office. It was equipped with a telephone, and blue- 
prints, specifications, and other records were kept on 
the first floor. Valuable hand tools were also kept 
there. No tools and no equipment necessary or inci- 
dent to the work were kept in the basement. Most 
of the men who worked on the construction job left 
about a week prior to the date of the accident, leaving 
Wynia in charge as foreman, with two employees who 
lived in Parker, South Dakota. Wynia was the only 
one who occupied the building, referred to as the 
“shack,” at the time of the accident. Wynia was au- 
thorized to and did go to the building as occasion re- 
quired and when necessary to order material, look over 
the work sheets, or to obtain tools necessary for use 
on the job. 

There were showers in the school building which were 
generally used by the men because they were close, 
and during that time of the year the men had no ob- 
jection to taking cold showers. Prior to the time the 
men left Parker, South Dakota, to go to another job, 
the defendant’s brother, a foreman, would light the 
heater at noon, and on occasions Wynia would light the 
heater, so that the men could have hot water after 
working hours in the event they desired to take a 
shower or wash their face and hands. 
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On August 3, 1956, between 4 and 4:15 p.m., Wynia 
left the job. At that time Roy Merrill, an employee, and 
Wynia had been working on risers in the band room. 
It was necessary to do some grading and leveling to set 
the forms for the next riser. In order to be certain 
that the form was at the right level, a transit was ordi- 
narily used. The transit was kept in the shack unless 
it was being used on the job. It was always returned 
to the shack, and was found in the shack after the 
explosion. 

Merrill testified that Wynia left the job to go to the 
shack for some tools or something. He did not say 
what he was going for, he just said: “I’m going after 
something.” Merrill further testified that Wynia prob- 
ably went to the shack for the transit or something like 
that. If anything in the way of tools was needed from 
the shack, Wynia went after them. He further testi- 
fied that he really could not say what Wynia went 
after as Wynia did not tell him why he was going to 
the shack, and this witness did not know what he went 
to the shack for. He further testified that Wynia was 
coming back to the job, as they were not through work- 
ing. The working hours were from 7 a.m., to 6 p.m., with 
an hour off for lunch. He could not think of any tools, 
supplies, or equipment that were needed on the job 
at that time. He further testified that he heard an ex- 
plosion and immediately proceeded to the scene. When 
he arrived at the shack he saw Wynia standing up, and 
he and some other men laid him down. He was about 
10 feet from the building, on the north side, and was 
badly burned. This witness went into the building. 
It did not catch on fire on the inside, but the explosion 
caused considerable damage to it. He picked up Wynia’s 
belongings and packed them, and left the building. 
Wynia had been sleeping in the building during the 
nighttime. The general talk was that Wynia was light- 
ing the side arm heater in the basement when it ex- 
ploded. The testimony of this witness as to the reason 
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Wynia went to the shack is purely speculative and 
conjectural. 

Arthur Peterson testified that prior to the explosion 
he was next door to the shack in a building where his 
wife operated an ice cream store. The back of this 
building was probably 8 or 10 feet from the shack and 
the front of the building about 12 or 14 feet from the 
shack. The front of the shack had one door on the 
southwest. He heard the explosion and immediately 
ran out of the back door of the building, which would 
put him about 8 feet east of the shack, to see what had 
happened. He started over to the shack. When he 
got to the basement window, he noticed a blaze in the 
basement. He could hear someone calling for help, 
saying “get help,” or some such remark. He called 
down the basement several times because he thought 
the party was down there. He thought of going into 
the building, but was a “bit leery” for fear of another 
explosion. He probably called three or four times, and 
then Wynia called, “I’m out here,” and he was out of 
the building, to the north. When Wynia called “I’m 
out here,” this witness looked over and saw Wynia’s 
condition and endeavored from that time on to help him 
as much as he could. Wynia told this witness to shut 
off the gas, which he did immediately. The tank was 
located on the southeast corner of the building. The 
flame in the basement was in the southeast part, about 
where the heater was located. He further testified that 
he did not see Wynia in the basement, and did not see 
him at all until he was in front of the building when 
he heard Wynia call “Get some help.” He was unable 
to tell where the sound came from. 

Wynia died on August 13, 1956, as a result of being 
badly burned by the explosion. 

The evidence discloses that the deceased went to the 
shack during working hours. It does not disclose for 
what purpose he went there. The evidence does not 
disclose where he was in the shack, what he did in the 
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shack, or what caused the explosion. He was the only 
person who slept in the shack who would in any event 
use the water heater on the date the explosion occurred. 
It is true that it was within the scope of Wynia’s em- 
ployment to go to the shack during working hours for 
the purpose of obtaining tools, ordering materials, or to 
look over specifications and work sheets. However, 
there is no evidence that such was his purpose when 
he went to the shack at the time the explosion occurred. 
The record is as consistent with the theory advanced 
by the defendant that Wynia went to the shack for the 
purpose of lighting the heater so that he could take a 
shower after working hours, as with the theory that 
he went for tools or purposes connected with his 
employment. 

From an analysis of the evidence, the plaintiff has 
failed to prove by a preponderance of the evidence that 
the accident resulting in the injuries and death of 
Wynia arose out of and in the course of his employment. 
In addition, in applying the rule established by many 
cases in this jurisdiction that an award under the Work- 
men’s Compensation Act may not be based upon pos- 
sibilities, probabilities, or conjectural evidence, we are 
driven to the conclusion that the judgment rendered 
by the trial court constituted reversible error. 

We reverse the judgment and remand the cause with 
directions to render judgment for the defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA EX REL. JOHN PAUL MENARD, APPELLEE, 
v. Ropert E. NICHOLS, SUPERINTENDENT OF THE NEBRASKA 
STATE REFORMATORY, APPELLANT. (Harotp D. Smitu, 
SUPERINTENDENT OF THE NEBRASKA STATE REFORMATORY, 


SUBSTITUTED AS APPELLANT.) 
91 N. W. 2d 308 


Filed July 18, 1958. No. 34441. 


1. Statutes. All statutes relating to the same subject should be 
construed and considered together for the purpose of giving 
effect to the legislative intention. 


All statutes in pari materia must be considered to- 
gether and construed as if they were one law, and, if possible, 
effect given to each provision. 

3. Pardons. Sections 83-440 and 838-450, R. R. S. 1948, are in 
pari materia, and the limitation of 2 months for each year 
contained in section 83-450, R. R. S. 1948, is the maximum 
credit that can be allowed under either or both of these sec- 
tions of the statutes. : 

4, Pardons: Habeas Corpus. A certificate of good time by the 
Board of Control, based on an erroneous computation under 
earned-good-time statutes, is subject to correction and will not 
afford a prisoner a basis for release in a habeas corpus 
proceeding. 


Apprat from the district court for Lancaster County: 
Harry A. SPENCER, JuDGE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, and Gerald S. Vit- 
amvas, for appellant. 


Wagener, Marx & Galter, for appellee. 


Heard before Simmons, C. J., CarTER, MEssSmMoRE, 
YEAGER, WENKE, and BoSLaucu, JJ., and NEwxirk, Dis- 
trict Judge. 


CarTER, J. 

This is a habeas corpus proceeding brought by the 
relator, an inmate of the Nebraska State Reformatory, 
against the respondent, the superintendent of the re- 
formatory, claiming that he was illegally held in and was 
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entitled to an immediate release from such institution. 
A return to the writ was filed by the respondent which 
put in issue the allegations contained in the writ. The 
trial court found for the relator and directed his im- 
mediate release. The respondent has appealed. 

The evidence shows that relator was sentenced by 
the district court for Lancaster County to serve a term 
of 3 years in the Nebraska State Reformatory for rob- 
bery. He entered the reformatory on April 3, 1956, and 
in the absence of any allowance for good time would 
be subject to release on April 2, 1959. Under section 
29-2632, R. R. 5. 1943, relator was entitled to an al- 
lowance of 7 months good-time credit at the time he en- 
tered the reformatory. The diminution of his 3-year 
sentence by this 7 months could be taken from him 
only for disciplinary reasons. Relator gave no cause for 
the deprivation of this good time authorized by the 
statute, and the parties are in agreement that it was 
properly deducted from his sentence. 

The issue raised by the proceeding is the proper com- 
putation of credits for good time authorized by sections 
83-440 and 83-450, R. R. S. 1943. A construction of 
these two statutes is necessary. 

“The Board of Control may grant to prisoners, who 
occupy a position classified by the Board of Control as 
being entitled to that privilege, a diminution of time 
from their sentences, in addition to that provided for in 
section 29-2632, according to general rules to be pre- 
scribed by the board. The grants shall be conditioned 
on good behavior, a cheerful compliance with rules, 
diligence in work, and fidelity to trust. A diminution 
of time granted under this section shall not exceed the 
rate of two months for each year.” § 83-450, R. R. S. 
1943. This statute was enacted in 1915 and was the 
first statute authorizing good-time credit in addition to 
the statutory good time granted by section 29-2632, R. 
R. S. 1943. It being the only earned-good-time statute 
in existence at the time of its enactment, the limitation 
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on the diminution of time contained therein applied only 
to that section at that time. 

In 1921 the Legislature enacted section 83-440, R. R. 
S. 1943, which provides: “The amount of good time 
allowed to prisoners in road camps or other places out- 
side of the state penitentiary or reformatory while en- 
gaged in public work, shall be equal to the time the 
prisoners shall have served in the road camps or other 
places. The usual parole privilege of prisoners serving 
in road camps or other places shall not be affected by 
such service.” This section of the statute does not ap- 
pear to have been amended, although unimportant 
changes in language resulted from the 1943 revision. 
Previous statutes had provided for the working of in- 
mates, but it is the first statute authorizing and fixing 
the rate of allowance of good time for work performed 
in road camps and other places outside the prison 
enclosure. 

The history of section 83-450, R. R. S. 1943, appears 
important in determining if it should be construed in 
pari materia with section 83-440, R. R. S. 1943, as con- 
tended by the respondent. The original act of 1915 
provided: 

“The Board of Commissioners of State Institutions is 
hereby authorized to grant to prisoners employed out- 
side of the prison enclosure and to prisoners making 
satisfactory progress in the prison school, a diminution 
of time from their sentences, in addition to that pro- 
vided for in Section 657 of the Criminal Code of Ne- 
braska (now § 29-2632, R. R. S. 1943), such grants to 
be conditioned on good behavior, a cheerful compliance 
with rules, diligence in work and fidelity to trust; but 
such additional diminution shall not exceed the rate of 
one month for each year of the sentence.” Laws 1915, 
c. 240, § 1, p. 558. 

In 1937 the act was amended as to the amount of 
diminution of sentence to be allowed as follows: ‘“* * *; 
but such additional diminiution shall not exceed the 
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rate of one month for each year of the sentence for 
satisfactory progress and attendance in the prison school 
and an additional diminution not to exceed the rate of 
two months for each year to prisoners employed outside 
the prison enclosure.” Laws 1937, c. 206, § 1, p. 831. 

In 1949 the statute was amended to read in its pres- 
ent form and as we have hereinbefore quoted it. Laws 
1949, c. 303, § 1, p. 1016. In proposing the amendment 
of the statute in 1949 the legislative committee recom- 
mending its passage included the following in the com- 
mittee statement on the bill: “The purpose of the bill 
is to give prisoners who are engaged inside the peniten- 
tiary the same opportunity to gain a diminution of time 
from their sentences by good behavior, a cheerful com- 
pliance with rules, diligence in work and fidelity to 
trust as is now granted to prisoners employed outside 
the prison enclosure.” 

We think the two sections of the statute dealing with 
earned good time must be construed in pari materia. 
The Legislature has so treated them. Section 83-450, 
R. R. S. 1943, the first of the two enacted by the Legis- 
lature, provides for a diminution of time for those in 
classified positions in addition to the statutory good time 
provided for in section 29-2632, R. R. S. 1943, and fixes 
the maximum at 2 months for each year. The 1949 
amendment to section 83-450, R. R. S. 1943, eliminated 
the allowance of 1 month’s good time for satisfactory 
progress and attendance in the prison school, leaving 
such credit for good time within the scope of rules. to 
be promulgated by the Board of Control and within 
the 2 months’ limitation retained in the act. The legis- 
lative committee statement accompanying the 1949 
amendatory act clearly shows an intent to give credit 
for work in the penitentiary the same status as that 
performed outside the prison enclosure. The two sec- 
tions of the statute appear in the same chapter and it 
clearly shows that the Legislature considered them to- 
gether throughout their legislative history. The result 
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is that work inside and outside the prison enclosure is 
treated the same and both are subject to the limitation 
of 2 months’ credit per year contained in section 83- 
450, R. R. S. 1943. 

An inmate may therefore earn 2 months’ extra credit 
for each year that he has served. It may be earned at 
any time throughout the year on a day for day basis, 
but his credit cannot exceed 2 months in any year. 
Some contention is made that an inmate is entitled to 
this credit of 2 months on each year of his sentence. 
Prior to 1949 there would have been merit to this con- 
tention. In 1949, however, the Legislature deleted from 
the statute the words “shall not exceed the rate of 
one month for each'year of the sentence” and left re- 
maining the words not to “exceed the rate of two 
months for each year.” The elimination of the words 
“of the sentence” indicates that a change of meaning 
was intended. It is clear that the Legislature intended 
that good-time credit, other than that provided in sec- 
tion 29-2632, R. R. S. 1943, should not exceed 2 months 
for each year served. We so construe the applicable 
statutes. 

Our statutes deal with two types of credits to be 
applied to inmates of our penal institutions. The first 
deals with statutory good time under which the inmate 
enters upon his confinement with the statutory assurance 
that his term is automatically reduced by law, unless 
by his own breach of prison discipline he forfeits this 
statutory credit. This credit is provided for in sec- 
tion 29-2632, R. R. S. 1943. The second type of credits 
are those which inmates may earn as a reward for good 
conduct. Such credits are provided for in sections 83- 
440 and 83-450, R. R. S. 1943. These statutes do not 
provide for automatic credits, but require that the re- 
ward be earned before credit is given. These two stat- 
utes deal with extra-earned good time. They are in 
pari materia and must be construed and considered to- 
gether. The general rule is: All statutes relating to 
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the same subject should be construed and considered 
together for the purpose of giving effect to the legis- 
lative intention. State Farm Mutual Auto Ins. Co. v. 
Drawbaugh, 159 Neb. 149, 65 N. W. 2d 542. All statutes 
in pari materia must be considered together and con- 
strued as if they were one law and effect given to each 
provision. In re Application of Hergott, 145 Neb. 100, 
15 N. W. 2d 418. The sections in question relate to the 
same subject and have a common purpose. They are 
parts of the same plan for the allowance of extra- 
earned credits for good conduct and are in pari materia, 
although enacted at different times. It was clearly the 
intent of the Legislature to fix the rate of credit to be 
allowed for work performed outside the prison en- 
closure, and to equalize that performed within the prison 
enclosure with that performed outside, the limitation 
of the amount of credit to be allowed being applicable to 
both. 

The respondent contends that the extra-earned good 
time allowed by the Board of Control is excessive. The 
relator urges that the certificate of the Board of Control 
may not be questioned. We think it can. Where a 
certificate of good time shows on its face that extra- 
earned good time was erroneously computed, it is il- 
legal and void. The error contained in it is subject 
to correction and the prisoner may not be properly re- 
leased on the basis of a certificate that shows on its 
face that it is not in accord with applicable statutes on 
the subject. We adopt the reasoning contained in 
Fredericks v. Gladden, 211 Or. 312, 315 P. 2d 1010, on 
this question. 

The relator was sentenced to serve 3 years in the re- 
formatory. He was received at the reformatory on 
April 3, 1956. It is admitted that relator had worked 
95 days outside the prison enclosure. It is conceded 
also that relator earned 5 days per month for classified 
work. within the prison enclosure and for attendance 
and satisfactory work in the prison school, in accordance 
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with properly established prison rules. Relator was 
certified for release as of March 2, 1958. He was re- 
leased by order of the trial court on March 25, 1958. 

The relator is entitled to a diminution of his sentence 
in the amount of 7 months as of April 3, 1956, leaving 
29 months to be served, as provided by section 29-2632, 
R. R. S. 1943. Relator is entitled to a credit for extra- 
earned good time on the maximum rate of 2 months 
per year on the time he has actually served. On March 
25, 1958, relator had served 1 year, 11 months, and 23 
days. He had therefore earned the maximum of 118 
days extra good time under sections 83-440 and 83-450, 
R. R. S. 1943; 3 days good time earned being credited 
for the 23 days. On March 25, 1958, relator was en- 
titled to 7 months diminution of sentence under section 
29-2632, R. R. S. 1943, and 118 days or 3 months and 
28 days under sections 83-440 and 83-450, R. R. S. 1943. 
Relator’s proper release date on March 25, 1958, in the 
absence of subsequently extra-earned good time was 
May 4, 1958. 

Since relator was not entitled to be released on March 
25, 1958, as ordered by the trial court, the trial court 
was in error in granting the writ of habeas corpus. The 
judgment of the trial court is reversed and the cause re- 
manded with instructions to dismiss relator’s petition for 
a writ of habeas corpus. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HAzEL EXSTRUM, APPELLEE, V. UNION CASUALTY AND LIFE 


INSURANCE COMPANY, A CORPORATION, APPELLANT. 
91 N. W. 2d 632 


Filed July 25, 1958. No. 34243. 


1. Contracts. A contract will ordinarily be construed according 
to the law of the place where the contract is made. 

2. Evidence. It is the general rule that a foreign law or rights 
thereunder must be proved like any other fact, in the absence 
of which the law of the forum is ordinarily applied. 
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3. Insurance. Under applicable Illinois law a certificate of insur- 
ance which was issued to an employee by insurer under master 
policy of group life insurance, and which differed from master 
policy in several respects, constituted a part of the insurance 
contract. 

4. Courts. In the absence of any conflicting decision by any 
other intermediate court of appeal or by the Supreme Court of 
a state, a decision of an intermediate court of appeal of such 
state must be accepted by the parties and by the courts of a 
sister state as stating the law of the state where the decision 
was made. 

5. Insurance. Where the provisions of a contract of insurance 
are in conflict, or subject to more than one interpretation, the 
provision or interpretation most favorable to the insured will 
ordinarily be adopted. 


APPEAL from the district court for Buffalo County: 
ELpRIDGE G. REED, Jupce. On rehearing. For former 
opinion, see 165 Neb. 554, 86 N. W. 2d 568. Former opin- 
ion withdrawn. Affirmed. 


Stiner & Boslaugh, for appellant. 


Dryden & Jensen and Ginsburg, Rosenberg & Ginsburg, 
for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 

This is an action at law brought by Hazel Exstrum 
as plaintiff against the Union Casualty and Life Insur- 
ance Company, defendant, in the district court for 
Buffalo County, to recover on a group life insurance 
policy under which it is alleged that Clayton D. Exstrum 
became insured with the plaintiff as the named bene- 
ficiary. Proof of the death of her husband was made 
by the plaintiff, and the defendant company refused 
payment on the ground that as deceased was not in 
active employment on January 1, 1955, and did not return 
to active employment prior to his death, he was not 
eligible for insurance coverage. A jury was waived 
and a trial had to the court. After the trial, judgment 
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was rendered for the plaintiff. The defendant has 
appealed. 

On December 6, 1957, an opinion affirming the judg- 
ment of the district court was filed. Exstrum v. Union 
Casualty & Life Ins. Co., 165 Neb. 554, 86 N. W. 2d 
568. A motion for a rehearing was granted and a re- 
argument had. We withdraw the former opinion and 
reconsider the case on the merits. 

There is no substantial dispute in the material facts. 
Prior to 1954 a trust agreement had been entered into 
between the Central States Area Employers Association, 
and ten others, as first party, and Central States 
Drivers Council, Southern Conference of Teamsters, and 
their affiliated local unions, acting on behalf of their 
members then or thereafter employed as drivers, helpers, 
or in such other capacities as would be mutually agreed 
upon, as the second party. The first party will be here- 
after referred to as employer, and the second party 
as the union. 

The trust was denominated Central States, South- 
east and Southwest Areas Health and Welfare Fund. 
Its purpose was to receive the contributions of em- 
ployers as provided in the agreement between the em- 
ployers and the unions in order to provide and pay for 
life insurance for drivers and helpers represented by 
the unions. The trust fund thus created was under 
the joint control of representatives of the employers 
and the unions. Brown Transfer Company was an 
employer within the agreement. Clayton D. Exstrum 
was employed by Brown Transfer Company on March 
5, 1954, and on September 13, 1954, became a member 
of the union. 

The trustees purchased a 1-year renewable term non- 
participating life insurance policy for the term be- 
ginning April 1, 1952, and ending March 31, 1953. The 
policy was amended as of April 1, 1953. The policy 
as amended was renewed from year to year and was in 
full force and effect during the period involved in this 
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action. Employees in Exstrum’s classification were 
eligible for life insurance upon compliance with con- 
ditions precedent in the policy. The trustees were the 
sole procurers of the insurance and they were the in- 
sured under the terms of the policy. Premiums were 
paid by the trustees to the insurance company. Em- 
ployees were under no contractual obligation to pay in- 
surance premiums, such premiums being paid by the 
trustees from the fund maintained by the contributions 
of the employers pursuant to their agreement with the 
unions. 

Four amended provisions of the policy are cited by 
the insurance company in support of its claim of non- 
liability. They are as follows: 

“1, The effective date of this policy as to an em- 
ployer becoming a Contributing Employer after April 
1, 1952 shall be the first (1st) day of the calendar 
month following two (2) full calendar months from the 
date such employer becomes obligated to make his con- 
tributions to the Policyholder. The effective date as 
to such Contributing Employer may be a date earlier 
than that set forth by agreement between the Con- 
tributing Employer, the Policyholder, and the Company. 

“2. Each employee employed on the effective date of 
his employer’s insurance, for whom contributions have 
been made for two (2) full calendar months on his be- 
half prior thereto, is insured on such effective date. 

“3. Each employee not insured on the effective date 
of his employer’s insurance is insured on the first (1st) 
day of the calendar month following two (2) full cal- 
endar months of contributions made by his employer on 
his behalf. 

“4. Each employee not in active employment on the 
effective date of his insurance after the effective date of 
this policy shall be insured on the first (1st) day of his 
employment.” 

Placing the most favorable construction on quoted 
paragraph 3, the first day of the calendar month fol- 
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lowing 2 full calendar months of contributions by his 
2mployer would be December 1, 1954. The evidence 
shows, however, that Exstrum became ill on November 
20, 1954, and never returned to active employment 
thereafter prior to his death on January 19, 1955. It 
would appear therefore that Exstrum had never quali- 
fied for insurance under the terms of the group policy. 
The evidence discloses, also, that the trustees, nor 
anyone else with authority to do so, had not certified 
to the insurance company that Exstrum had qualified 
for the insurance, nor had the trustees, or anyone else, 
paid any premium to the insurance company for insur- 
ance on the deceased, Exstrum. It would appear, as con- 
tended by the insurance company, that Exstrum had 
neither qualified nor become insured under the terms 
of the group policy. 

The evidence shows that the insurance company is- 
sued a certificate of insurance to the deceased, Exstrum, 
prior to his death, an act required by the policy and the 
applicable Illinois statute. The certificate was found 
among the papers of the deceased after his death. The 
insurance company admits the certificate was issued 
and asserts that it was issued through mistake, although 
there is no evidence to sustain this contention. The 
pertinent part of the certificate is: ‘Union Casualty 
& Life Insurance Company * * * Certifies that it has in- 
sured certain employees of Contributing Employers to 
the Trustees * * * for Group Life Insurance under 
Group Life Policy Number L.ILT.-90, and that Clayton 
D. Exstrum an employee, is insured for the sum of 
$2,500.00 payable in event of death of such employee 
to Hazel Exstrum—wife beneficiary designated by the 
employee to receive such benefits as are payable in the 
event of the death of the employee. Effective Date Oct 
1 1954 * * * (Provided Employee is then regularly per- 
forming the duties of his occupation).” The evidence 
is uncontradicted that Exstrum regularly performed the 
duties of his occupation after October 1, 1954, and until 
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November 20, 1954. It is not disputed that Exstrum 
became ill on November 20, 1954, and that he died on 
January 19, 1955, within the 6-months termination period 
provided in the policy when the termination of his em- 
ployment is due to illness. The question to be deter- 
mined is the effect of the issuance of the certificate of » 
insurance on the liability of the insurance company 
under the facts recited. 

The contract of insurance is an Illinois contract. As 
such it is governed by the laws of that state. The ap- 
plicable Illinois statute provides that no policy of group 
insurance shall be issued or delivered in that state un- 
less it contains the following: ‘“(b) A provision that 
the policy, the application of the employer or trustee of 
any association of employees and the individual appli- 
cations, if any, of the employees insured shall con- 
stitute the entire contract between the parties, * * *.” 
Smith-Hurd Ill. Ann. St. Ch. 73, § 843(b), p. 325. The 
foregoing statute was pleaded by the insurance company 
in support of its allegations that the certificate was 
not a part of the contract of insurance. 

The insurance company contends that under the fore- 
going statute the certificate of insurance is not a part 
of the contract and that the provisions of the master 
policy control the result in this case under the law of 
Illinois. It is the general rule that a foreign law or 
rights thereunder must be proved like any other fact, 
in the absence of which the law of the forum is ordinarily 
applied. 

We have been cited to no decision of the Supreme 
Court of Illinois interpreting the pleaded statute of that 
state; nor has our researc= revealed the existence of 
any such decision. We conclude that the question has 
not been before the Supreme Court of that state. We 
are cited to the case of Thieme v. Union Labor Life 
Ins. Co., 12 Ill. App. 2d 110, 138 N. E. 2d 857, in which 
the court held: “The Illinois Appellate Courts for three 
different districts, while not having the precise issue 
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before them, have determined the rights of an insured 
under a policy of group insurance by treating both the 
master policy and the certificate as integral parts of the 
contract. (Citing cases.) As we have heretofore stated, 
in the absence of a provision to the contrary in the 
master policy, we should apply the law of Illinois and 
under that law we are of the opinion that the certi- 
ficate is a part of the contract.” We point out that this 
case was released for publication on January 8, 1957, 
a date subsequent to the enactment of the statutes of 
Illinois herein cited. We necessarily conclude that the 
certificate of insurance is a part of the insurance con- 
tract under the law of Illinois for the reasons stated in 
Thieme v. Union Labor Life Ins. Co., supra. 

The insurance company contends that plaintiff failed 
to plead the law of Illinois and hence she should not 
be heard to assert for the first time on reargument that 
there are decisions of the appellate courts of Illinois 
holding that the certificate of insurance is a part of the 
insurance contract. We do not think this contention is 
meritorious. We point out that the statutes of Ne- 
braska dealing with group life insurance contain no 
such provision as Smith-Hurd Jll. Ann. St., Ch. 73, § 
843(b), p. 325. Under the law of Nebraska the cer- 
tificate of insurance is a part of the insurance contract. 
Hemmer v. Metropolitan Life Ins. Co., 131 Neb. 14, 
267 N. W. 153; Uptegrove v. Metropolitan Life Ins. Co., 
145 Neb. 51, 15 N. W. 2d 220. To avoid the effect of 
these decisions the insurance company pleaded the 
quoted Illinois statute. The determination of the law 
of Illinois is a question of fact upon which both parties 
may submit evidence. The plaintiff, assuming that the 
group policy was an Illinois contract, produced the ap- 
pellate court decision of Illinois to establish that the 
certificate of insurance was a part of the insurance 
contract under the law of that state. This, plaintiff has 
a right to do to establish that under the statute pleaded 
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by the insurance company the plaintiff had a right to 
recover. 

The quesion immediately arises as to the sufficiency 
of the proof of the law of Illinois. Is the decision of 
an intermediate appellate court sufficient to establish 
the law of a sister state? This question does not appear 
to have been previously before this court. The rule 
appears to be that such a decision is not only sufficient 
but should be followed in the absence of a conflicting 
decision by any other intermediate court of appeal, or by 
the Supreme Court of the state. The rule is well stated 
in Fritz v. Metropolitan Life Ins. Co., 50 Cal. App. 2d 
570, 123 P. 2d 622, wherein the court said: “As the 
contract was issued in Missouri, its interpretation is 
governed by the laws of that state, and so we turn to the 
decisions of that state for support of what we have 
said. The only decision from that jurisdiction, on the 
point here involved, which has come to our attention 
is that of an intermediate court of appeal. In the ab- 
sence of any conflicting decision by any other inter- 
mediate court of appeal or by the Supreme Court of that 
state, and we know of none, the decision must be ac- 
cepted by the parties as well as by this court as stating 
the law of Missouri. (Six Companies of California v. 
Joint Highway etc. of California, 311 U. S. 180 [61 Sup. 
Ct. 186, 85 L. Ed. 114]; Stoner v. New York Life Ins. 
Co., 311 U. S. 464 [61 Sup. Ct. 336, 85 L. Ed. 284]; 
Fidelity Union Trust Co. v. Field, 311 U. S. 169 [61 
Sup. Ct. 176, 85 L. Ed. 109]; West v. American Tele- 
phone & Telegraph Co., 311 U. S. 223 [61 Sup. Ct. 179, 
85 L. Ed. 139, 1382 A. L. R. 956].) This is a universal 
rule. The Supreme Court of the United States has 
made it plain in the above cited cases that it regards a 
decision of an intermediate court of appeal of a state 
as stating the law of the state, unless it is in conflict 
with the decision of another co-ordinate court, even 
though such decision is not binding on the highest court 
of appeal of the state, so long as that court has not pro- 
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nounced otherwise. In view of that holding the full 
faith and credit clause would require us to follow it, even 
if we were of a different view, which we are not.” 

In Fidelity Union Trust Co. v. Field, 311 U. S. 169, 
61 S. Ct. 176, 85 L. Ed. 109, the Supreme Court of the 
United States in dealing with this question stated: 
“While, of course, the decisions of the Court of Chan- 
cery are not binding on the Court of Errors and Appeals, 
a uniform ruling either by the Court of Chancery or 
by the Supreme Court over a course of years will not 
be set aside by the highest court ‘except for cogent and 
important reasons.’ Ramsey v. Hutchinson, 117 N. J. L. 
222, 223; 187 A. 650. It appears that ordinarily the 
decisions of the Court of Chancery, if they have not been 
disapproved, are treated as binding in later cases in 
chancery (Philadelphia & Camden Ferry Co. v. John- 
son, 94 N. J. Eq., 296, 297; 121 A. 900), but there is 
always, as respondent urges, the possibility that a par- 
ticular decision of the Court of Chancery will not be 
followed by the Supreme Court (see Flagg v. Johansen, 
124 N. J. L. 456, 461; 12 A. 2d 374) or even by the 
Court of Chancery itself. See Kicey v. Kicey, 112 N. J. 
Eq. 459, 461; 164 A. 684. It is the function of the court 
of last resort to resolve such conflicts as may be cre- 
ated by decisions of the lower courts, and except in rare 
instances that function is performed and the law is 
settled accordingly. Here, however, there is no con- 
flict of decision. Whether there ever will be, or the 
Court of Errors and Appeals will disapprove the rul- 
ings in the Thatcher and Travers cases, is merely a mat- 
ter of conjecture. See West v. American Telephone 
& Telegraph Co., supra. At the present time the 
Thatcher and Travers cases stand as the only exposition 
of the law of the State with respect to the construc- 
tion and effect of the statutes of 1932, and the Circuit 
Court of Appeals was not at liberty to reject these de- 
cisions merely because it did not agree with their 
reasoning.” 
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The Supreme Court of Illinois dealt with this ques- 
tion in Moscov v. Mutual Life Ins. Co., 387 Ill. 378, 56 
N. E. 2d 399, wherein it said: “Plaintiffs also urge that 
the Farmers Trust Co. case is of but little authority 
because rendered by an intermediate court of review 
of the commonwealth. Royal League v. Kavanagh, 233 
Ill. 175, invoked by plaintiffs, held that, in advance of 
its announcement by the Supreme Court of another 
State, this court cannot assume the common law in the 
sister State will be declared to be different from the 
common law as construed in Illinois. The reason for the 
existence of this rule has been abolished by the Uni- 
form Judicial Notice of Foreign Law Act. (Ill. Rev. 
Stat. 1943, chap. 51, pars. 48g-48n.) When the reason 
for a rule disappears the rule should likewise disappear. 
In West v. American Telephone and Telegraph Co., 311 
U. S. 223, the Supreme Court of the United States said, 
‘Where an intermediate appellate state court rests its 
considered judgment upon the rule of law which it an- 
nounces, that is a datum for ascertaining state law 
which is not to be disregarded by a federal court unless 
it is convinced by other persuasive data that the highest 
court of the state would decide otherwise.’ If Courson 
v. New York Life Ins. Co., 295 Pa. 518, be deemed not 
decisive of the issue made with respect to the question 
of Theodore Moscov’s alleged mental incapacity, we 
must accept the decision of the intermediate court of 
review as stating the law of Pennsylvania, in the ab- 
sence of any conflicting decision by another appellate 
court of co-ordinate jurisdiction in that commonwealth 
or by its highest court of review.” 

Jt seems clear that the decision in Thieme v. Union 
Labor Life Ins. Co., supra, although a decison of the in- 
termediate appellate court of Illinois should be accepted 
as stating the law of Illinois and, as such, is applicable to 
the situation before us. We are required to hold, under 
the law of Illinois, the certificate of insurance is a part 
of the insurance contract in the case presently before us. 
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It is readily apparent that differences exist in the pro- 
visions of the master policy and the certificate. The 
most important difference is that under the master 
policy, giving it the construction most favorable to the 
insured, the effective date as to Exstrum was December 
1, 1954, while under the certificate of insurance the 
effective date was October 1, 1954. If the effective date 
was December 1, 1954, Exstrum had not qualified for 
insurance and the insurance company has no liability. 
If the effective date was October 1, 1954, Exstrum had 
been thereafter actively employed and was qualified for 
the insurance, and the basis of the rejection of the 
claim was without merit. The law is that where a party 
gives a reason for his conduct and decision touching 
anything involved in a controversy he cannot, after 
litigation has begun, change his ground, and put his 
conduct upon another and a different consideration. 
O’Neil v. Union Nat. Life Ins. Co., 162 Neb. 284, 75 N. 
W. 2d 739. 

Under the law of Illinois the certificate of insurance 
is a part of the insurance contract. The provisions in 
the two instruments are in conflict, particularly with 
reference to the effective date of the policy. It is a 
universal rule that where provisions of a contract of 
insurance are in conflict, or subject to more than one 
interpretation, the provision or interpretation most 
favorable to the insured will ordinarily be adopted. 
In Koehn v. Union Fire Ins. Co., 152 Neb. 254, 40 N. 
W. 2d 874, this court stated the rule as follows: “If 
the contract was prepared by the insurer and contains 
provisions reasonably subject to different interpretations, 
one favorable to the insurer and one advantageous to 
the insured, the one favorable to the latter will be 
adopted.” 

We hold therefore that the group policy of insurance 
here involved is an Illinois contract, that under the 
law of Illinois the certificate of insurance is a part of 
the insurance contract, and the effective date of the 
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policy is controlled by the provisions of the certificate 
of insurance under the rule of construction herein cited. 
The defense that the deceased Exstrum had never quali- 
fied for insurance under the terms of the policy con- 
tract is without merit under the law of Illinois. The 
judgment of the district court finding for the plaintiff 
for $2,500, with interest and costs, is therefore correct. 
An attorney’s fee of $500 is allowed the plaintiff for the 
services of attorneys in this court to be taxed as costs 
against the defendant. 
AFFIRMED. 

YEAGER, J., dissenting. 

I find no difficulty in concurring in the result arrived 
at by the majority opinion. I cannot however agree 
with much of the reasoning employed in arriving at that 
result. 

I do not disagree with the conclusion that the group in- 
surance policy which is the basis of the controversy in 
this action is subject to interpretation and application 
of the Illinois insurance code and the pertinent decisions 
of the courts of [llinois, provided reference thereto be- 
comes necessary. If however the terms of the policy 
and other documents, which must in the very nature of 
things be looked to for the ascertainment of the true 
meaning of the policy, are clear and unambiguous and 
reflect the intention of the parties, which intention is 
not violative of law, no valid purpose can be served 
by reference to the Illinois code or the decisions of the 
courts of that state. 

I agree that a certificate issued by an insurer to a 
person eligible for insurance under a group insurance 
policy may properly be construed to be a part of the 
insurance contract and may even in case of conflict be 
controlling. It may not however be employed to destroy 
the clear, meaningful, and unambiguous terms of the 
engagements between the contracting parties. What 
I have said will become clear from a reading of the 
majority opinion and the following which I think is 
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the true attitude which should be adopted in the de- 
termination of this case. 

This is an action at law brought by Hazel Exstrum 
as plaintiff against the Union Casualty and Life In- 
surance Company, a corporation, defendant, in the dis- 
trict court for Buffalo County, the purpose of the ac- 
tion being to recover on a group life insurance policy 
whereunder Clayton D. Exstrum became insured with 
the plaintiff as the named beneficiary. Proof of the 
death of her husband was made by the plaintiff, and 
the defendant company refused to allow her claim. By 
stipulation of the parties, a jury was waived and trial 
was had to the court. After trial judgment was ren- 
dered for the plaintiff. The defendant filed a motion for 
new trial which was overruled. From the order over- 
ruling the motion for new trial and the judgment the 
- defendant appealed. 

Following a hearing in this court an opinion was 
adopted affirming the judgment of the district court. 
That opinion is reported as Exstrum v. Union Casualty 
& Life Ins. Co., 165 Neb. 554, 86 N. W. 2d 568. There- 
after the case was before the court on motion for re- 
hearing the consequences of which are that the former 
opinion was withdrawn. 

The case was tried on an amended petition of the 
plaintiff and an answer thereto by the defendant. A 
reply was filed after the conclusion of the presentation 
of the evidence. 

The material facts, about which there is no substan- 
tial dispute, which are the basis of the action, are that 
prior to the year 1954 and during that year a trust and 
trusteeship was in existence. The trust and trustee- 
ship had been created by agreement between Central 
States Area Employers Association and 10 others, as first 
party, and Central States Drivers Council, Southern Con- 
ference of Teamsters, and their affiliated local unions, 
acting on behalf of their members now or hereafter 
employed as drivers, helpers, or in such other capaci- 
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ties as may be mutually agreed upon, second party. 
The first party will be hereinafter referred to as em- 
ployers and the second party will be referred to as the 
union. : 

The trust was denominated Central States, Southeast 
and Southwest Areas Health and Welfare Fund, and 
its purpose, to the extent necessary to refer to it here- 
in, was to receive contributions from employers who 
were members of the first party in order to provide and 
pay for life insurance for drivers and helpers repre- 
sented by the second party. The trust will be herein- 
after referred to as the fund. The fund was under the 
joint control of representatives of the employers and 
the union who are denominated trustees. The union 
and the employers had no direct control over the trust 
functions or funds of concern in this action. 

Brown Transfer Company, which will be referred to 
as Brown, was an employer within the meaning of the 
agreement. From and after September 13, 1954, Exstrum 
was an employee of Brown and was represented by the 
union. 

By the agreement provision was made, among other 
provisions, for the acquisition of life insurance for em- 
ployees in the classification of Exstrum. The trustees 
were the sole procurers of the insurance and the policy 
or policies of insurance were taken in their name. Funds 
for the payment of the premiums were paid and payable 
into the fund in the hands of the trustees and were pay- 
able by the trustees to the insurance company. There 
was no contractual obligation for payment of premiums 
for insurance by either the union or the employers on 
life insurance. Life insurance was available ony to 
members of the union. 

The defendant issued to the trustees a 1-year renew- 
able term nonparticipating life insurance policy for the 
term beginning April 1, 1952, and ending March 31, 
1953. The policy was amended as of April 1, 1953. 
The policy with these amendments was thereafter in full 
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force and effect and is the entire contract of insurance 
which is of concern in this case. Two of the amend- 
ments are of concern here. The first of these is as 
follows: 

“3. Each employee not insured on the effective date 
of his employer’s insurance is insured on the first (1st) 
day of the calendar month following two (2) full cal- 
endar months of contributions made by his employer 
on his behalf.” 

This provision was applicable to Exstrum since it 
is made clear by the record that he was not employed 
on the effective date of Brown’s insurance. Exstrum 
was not entitled to insurance until contributions for 
premiums were made for 2 calendar months after he 
became eligible for insurance. He became a member 
of the union September 13, 1954, and was thereafter 
eligible for insurance. Thus the 2-month period for 
Exstrum began October 1, 1954, and ended November 
30, 1954, unless it was interrupted by operation of the 
second amendment, which is the following: 

“4. Each employee not in active employment on 
the effective date of his insurance after the effective 
date of this policy shall be insured on the first (1st) 
day of his employment.” 

Under the terms of the second of these quoted pro- 
visions, if Exstrum was not in active employment on 
December 1, 1954, he could not become entitled to in- 
surance thereafter until he again became actively 
employed. 

Exstrum performed no service for Brown after No- 
vember 20, 1954. He died January 19, 1955. There is 
evidence that Exstrum was an employee of Brown who 
did not work regularly but performed service only on 
call; that he was not called after November 20, 1954; 
that actually he was not available for work after No- 
vember 20, 1954, because of sickness; but that he was 
never discharged as an employee by Brown. 

In the light of this evidence the plaintiff insists that 
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Exstrum remained in active employment until after 
December 1, 1954. On the other hand the defendant 
urges that active employment as used in the policy means 
active and actual engagement in the performance of 
service for Brown. 

Under the definitive and declaratory provisions of 
the policy of insurance issued by the defendant to the 
trustees and other facts disclosed by the record, I think 
it must be said that the contention of the plaintiff in this 
respect is correct and Exstrum was not, within the 
meaning of the policy, out of active employment as 
contended by the defendant. : 

While it is true that Exstrum was not actually en- 
gaged in employment after November .20, 1954, the 
policy by its terms accords to his status thereafter 
active employment. The status was removed from the 
category of inactivity by the declaration that eligible 
employees shall not be regarded as out of active em- 
ployment if this is caused by sickness. 

The policy defines those employees who were or be- 
came eligible for insurance as follows: “ ‘Eligible em- 
ployee’ as used in this policy means an employee ac- 
tively at work with a Contributing Employer whose 
employment is covered under the collective bargaining 
agreement establishing the Central States, Southeast 
and Southwest Areas Health and Welfare Fund.” 

The collective bargaining was on behalf of certain 

named organizations “* * * acting on behalf of their 
members now or hereafter employed as drivers, helpers, 
or.in such other capacities as may be mutually agreed 
upon, * * *.” Exstrum came within the categories 
named’ on September 13, 1954. 
- The policy contains provisions as to.when termination 
of the insurance of an. employee takes place. It first 
provides that it shall take place: “Thirty (30) days 
after termination of employment.” 

Next it provides: ‘Termination shall be deemed to 
occur upon cessation of active employment.” 
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Next is a provision and declaration that an eligible 
employee may not be regarded as being out of active 
employment if he is absent on account of sickness. It 
is to be observed that this definition has reference to 
those who are covered by the collective bargaining agree- 
ment and not necessarily to those who may at the time 
have or be entitled to insurance protection. It purports 
to say, when the statement is read with reference to the 
policy, the trust agreement which by its declarations 
reflects the collective bargaining agreement, and the 
purposes to be served, that those who were out of em- 
ployment on account of sickness may not be regarded 
as out of active employment. It is as follows: “Cessation 
of active employment in the classes of employees eli- 
gible for insurance shall be deemed termination of em- 
ployment except that while an employee is absent on 
account of sickness * * * the insurance shall be deemed 
to continue until premium payments for such employee’s 
insurance are discontinued.” 

Any insistence that these provisions of the policy 
apply only to employees who have been employed a 
sufficient length of time to have acquired insurance 
fails to give full effect to the policy as by its own 
terms it must properly be interpreted. Further any 
contention that they refer only to the termination pro- 
visions of the policy and therefore have application 
only to those employees who have by lapse of time be- 
come insured is without merit. 

The placement of the reservation or exception with 
regard to inactivity on account of sickness does not 
cause them to become foreign to the situation of Exstrum 
after November 20, 1954. In reason instead, in the light 
of the declarations of the policy construed as they 
must be with the trust agreement and its references to 
the collective bargaining agreement, they may well be 
said to have been appropriately placed’ to receive the 
application which has been given to them herein. 

It is to be observed that one who has been in active 
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employment for 2 months has passed beyond the point 
of mere eligibility for insurance. He is ab initio in- 


sured. It would have been simple and understandable. 


for the defendant to have said “insured” or “insured 
employee” instead of, as it did, “eligible employee” if 
that had been the purpose and intention. If it had done 
so there could be no doubt of the meaning. This it 
failed to do. The reasonable conclusion is that by the 
use of the word “employee” the intention was to ex- 
tend. the reservation or exception relating to inactivity 
on account of sickness beyond those who had’ already 
become insured. 

It becomes necessary only to refer to the provisions of 
the policy as they have already been pointed out herein 
to find this intended extension of the reservation or ex- 
ception. It was clearly intended and so declared to 
extend the reservation or exception to all “employees 
eligible for insurance.” All of the members of the class 
which included Exstrum were eligible employees. Em- 
ployee within the specific definition of the policy means 
eligible employee. Thus Exstrum was an employee 


out of work on account of sickness and accordingly had: 


insurance on December 1, 1954. 

If it should be said that the policy is capable of some 
other interpretation as well as the one given to it herein, 
then the following rule must be applied: 

“An insurance policy which is susceptible of more 
than one interpretation will be given the one most 
favorable to the insured.” O’Neil v. Union Nat. Life 
Ins. Co., 162 Neb. 284, 75 N. W. 2d 739. See, also, 
Woodring v. Commercial Casualty Ins. Co., 122 Neb. 
734, 241 N. W. 285; Machurek v. Ohio Nat. Life Ins. 
Co., 125 Neb. 35, 249 N. W. 81; Jensen v. Lincoln Hail 
Ins. Co., 125 Neb. 87, 249 N. W. 94; Peony Park v. 
Security Ins. Co., 137 Neb. 504, 289 N. W. 848; Koehn 
v. Union Fire Ins. Co., 152 Neb. 254, 40 N. W. 2d 874. 

The policy of insurance provides for the continuance 
of payment of premiums as a condition of insurance re- 
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maining in force and effect. The failure to pay premi- 
ums was pleaded as a defense. It however is not avail- 
able as a defense since liability on the policy was de- 
nied before action was commenced on the sole ground 
that Exstrum was not in active employment a sufficient 
length of time to have insurance under the policy. 
Under these circumstances the following rule is appli- 
cable, which rule removes from consideration any ques- 
tion of whether or not premiums were paid: “A party 
who gives one reason for his conduct and decision as to 
a matter involved in controversy cannot after litiga- 
tion has begun defend upon another and_ different 
ground.” Serven v. Metropolitan Life Ins. Co., 132 
Neb. 637, 272 N. W. 922. See, also, Moore v. Washing- 
ton Nat. Ins. Co., 135 Neb. 29, 280 N. W. 221; O’Neil v. 
Union Nat. Life Ins. Co., supra. 

As pointed out this is an action at law wherein a 
jury was waived. It calls for the application of the rule 
that the findings of the court have the effect of a ver- 
dict of a jury, and judgment thereon will not be dis- 
turbed unless it is clearly wrong. See Scottsbluff Nat. 
Bank v. First State Bank, 162 Neb. 475, 76 N. W. 2d 
445. The findings and judgment of the district court in 
this case may not be said to be clearly wrong. 

For the reasons set out herein the judgment of the 
district court should be affirmed. 
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1. Criminal Law: Evidence. Information pertinent to an issue 
in a criminal case is admissible in evidence on the trial thereof 
notwithstanding it was obtained in an irregular or illegal manner. 

2. Criminal Law: Searches and Seizures. A violation of the con- 

stitutional guarantee concerning search and seizure does not 

render information acquired thereby inadmissible on the trial of 

a criminal case against the person from or concerning whom 

the information was procured. 

Criminal Law: Trial. The inclusion in an otherwise proper in- 

struction defining reasonable doubt that it does not mean the 

possibility that the accused may be innocent does not make the 
instruction prejudicially erroneous. 

It is a proper charge to the jury in a crim- 
inal case that the burden of proof never shifts, but, as to all 
defenses which the evidence tends to establish, the burden of 
proof is on the State throughout the trial and that a conviction 
of the crime may only be had when the jury is satisfied, from 
a consideration of the whole evidence, of the guilt of the 
accused, beyond a reasonable doubt. 

5. Criminal Law. If the punishment for an offense is committed 
to the discretion of the court, to be exercised within prescribed 
limits, a sentence within the limits of the statute will not be 
disturbed in the absence of an abuse of discretion by the trial 
court. 

6. Appeal and Error: Evidence. This court, in the exercise of its 
appellate jurisdiction, may not receive evidence originally ten- 
dered therein to sustain or defeat a judgment of the trial court. 
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Error to the district court for Cass County: JOHN 
M. Dierks, Jupce. Affirmed in part, and in part re- 
versed and remanded with directions. 


Francis M. Casey, for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.LaueGu, J. 

The plaintiff in error, hereafter called accused, was 
charged with and convicted of the offense of rape of 
Barbara Williams, referred to herein as prosecutrix. A 
motion for a new trial was denied and the accused was 
adjudged to be confined in the State Reformatory. He 
presents the record of his conviction for review by error 
proceedings. 

The accused claims that the action of the trial court 
in admitting the testimony of the sheriff of Cass County 
as to what he saw and learned when he forcibly, without 
the authority or protection of legal process, entered the 
bedroom of a farmhouse then occupied by the accused 
and the prosecutrix the day of the alleged commission 
of the offense charged against the accused. He claims 
that the action of the sheriff in this respect constitutes 
an unlawful search and seizure. Art. I, § 7, Constitution 
of Nebraska. The accused argues that any information 
then obtained by the sheriff was illegally secured and 
that testimony concerning it was inadmissible. The 
gist of the testimony of the sheriff was that he entered 
the house without process of any kind, forced open the 
door to the bedroom, and entered it. He then saw the 
accused and the prosecutrix with their clothes wholly 
removed. The accused was near a bed and the prose- 
cutrix was attempting to leave the room. The sheriff 
placed the accused under arrest and removed him and 
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the prosecutrix to his office in Plattsmouth some dis- 
tance away. 

The record does not show that the accused had owner- 
ship, right of possession, or lawful occupancy of the 
premises where this happening occurred. Kelley v. 
United States, 61 F. 2d 843, 86 A. L. R. 338. However, 
assuming that the sheriff forcibly entered the bedroom 
without the authority of legal process, his testimony 
as to the information he thereby acquired was not in- 
admissible and the action of the court concerning it 
was not error. It is a doctrine of this state that infor- 
mation pertinent to an issue is admissible in evidence 
notwithstanding it was obtained in an irregular or 
illegal manner. The fact that the constitutional guar- 
antee concerning search and seizure has been violated 
does not render the information received thereby inad- 
missible against the person from or concerning whom 
the information was procured. Billings v. State, 109 
Neb. 596, 191 N. W. 721; Bush v. State, 112 Neb. 384, 
199 N. W. 792; Walker v. State, 113 Neb. 19, 201 N. W. 
640; Kuxhaus v. State, 117 Neb. 514, 221 N. W. 439. 
The larger number of jurisdictions approve the view 
of this state in reference to this class of evidence. Anno- 
tation, 50 A. L. R. 2d 533. 

Insufficiency of evidence to establish the crime charged 
is an assignment made and argued by accused. The 
evidence is that accused was 26 years of age and the 
prosecutrix was 15 years of age. The sheriff found and 
saw them in the bedroom in the farm home where the 
accused was taken into custody in a very compromising 
condition and situation. The accused voluntarily made a 
written confession of the crime charged. He testified, 
while a witness on the trial, to facts constituting the 
crime with which he was charged. The prosecutrix, 
while a witness on the trial, likewise testified to facts. 
constituting the offense alleged against the accused. 
There is no conflict in the proof of the unlawful rela- 
tionship and indulgence of the prosecutrix and the -ac- 
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cused as charged in the information and that the prose- 
cutrix was 15 years of age. There was a conflict of evi- 
dence on the issue of whetner or not she was previously 
unchaste. Larson v. State, 125 Neb. 789, 252 N. W. 195. 
This issue was resolved on conflicting proof by the jury 
favorably to the State. The contention that the evi- 
dence did not sufficiently support the verdict is wholly 
without foundation. 

The instruction defining reasonable doubt is assailed 
by accused as prejudicially erroneous. The instruction 
contains this language: “A reasonable doubt, within 
the meaning of the law, is such a doubt as would cause 
a prudent and considerate person, in the graver and 
more important affairs of life, to pause and hesitate 
before acting upon the truth of the matters charged. It 
does not mean the possibility that the accused may be 
innocent, nor does it mean an imaginary doubt or one 
based upon groundless conjecture, but it does mean an 
actual and substantial doubt, having some reason for 
its basis.” The specific objection is because of the words 
therein ‘It does not mean the possibility that the ac- 
cused may be innocent.” In Whitney v. State, 53 Neb. 
287, 73 N. W. 696, the court considered instructions 
which used the language “You are instructed that a rea- 
sonable doubt is an actual, substantial doubt arising 
from the evidence or want of evidence in the case. * * * 
That by reasonable doubt is not meant that the accused 
may possibly be innocent of the crime charged against 
him, but it means some actual doubt having some rea- 
son for its basis.” This court said concerning these in- 
structions: “The foregoing states the law correctly. In- 
structions, either in the identical language, or in sub- 
stance the same, have been approved by this court in the 
following cases: Polin v. State, 14 Neb. 540; Langford 
v. State, 32 Neb. 782; Lawhead v. State, 46 Neb. 607.” 
See, also, Carter v. State, 98 Neb. 742, 154 N. W. 252; 
Johnson v. State, 111 Neb. 545, 196 N. W. 898; Daugherty 
v. State, 154 Neb. 376, 48 N. W. 2d 76. 
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A complaint of this instruction by accused is that there 
is nothing in the instruction given which precedes the 
phrase quoted above which advised the jury “that the 
State must produce sufficient proof.” The instruction 
which preceded the one defining reasonable doubt con- 
tained this information: “The plea of not guilty by the 
defendant casts upon the State the burden of estab- 
lishing by the evidence, beyond a reasonable doubt, 
every material allegation charged in the information. 
The defendant is presumed innocent until he has been 
proved guilty by the evidence, beyond a reasonable 
doubt * * *.” The instructions must be considered as a 
whole and when this is done there is no basis for the 
complaint of the accused noted above. 

The charge of the trial court to the jury was in part 
as follows: “In criminal prosecutions the burden of 
proof never shifts, but, as to all defenses which the evi- 
dence tends to establish, rests upon the State throughout; 
hence a conviction can be had only when the jury are 
satisfied, from a consideration of all the evidence, of the 
defendant’s guilt, beyond a reasonable doubt.” The 
challenge of the accused is to the words therein “‘* * * 
the burden of proof never shifts, but, as to all defenses, 
rests upon the State throughout.” He says that even 
though he had established by evidence a complete de- 
fense, his evidence could not be considered because it 
was not produced by the State and that the instruction 
deprived the accused of his right to prove his innocence 
as a matter of his own defense. His interpretation of 
the language of the instruction is not a valid or a rea- 
sonable one. In Gravely v. State, 38 Neb. 871, 57 N. 
W. 751, this language appears: “In criminal prosecutions 
the burden of proof never shifts, but, as to all defenses 
which the evidence tends to establish, rests upon the 
state throughout; hence a conviction can be had only 
when the jury are satisfied, from a consideration of all 
the evidence, of the defendant’s guilt beyond a reason- 
able doubt.” 


174 NEBRASKA REPORTS [Vou. 167 
Haswell v. State 


Yeoman v. State, 81 Neb. 244, 115 N. W. 784, states 
as follows: “One of the instructions given by the: court 
upon its own motion was as follows: ‘The court in- 
structs the jury that in criminal prosecutions the burden 
of proof never shifts, but, as to all defenses which the 
evidence tends to establish, rests upon the state through- 
out; hence, a conviction can be had only when the jury 
are satisfied from a consideration of all the evidence 
of the defendant’s guilt beyond a reasonable doubt. 
That rule applies not alone to the case as made by the 
state, but to any distinct, substantive defense which may 
be interposed by the accused to- justify or excuse the 
act charged.’ It is contended that this instruction shifted 
the burden of proof from the state to the defendant as to 
any distinct, substantive defense which might be inter- 
posed by the accused to justify or excuse the act charged. 
A casual reading of the instruction might leave the im- 
pression that it was to be so construed; but a more critical 
study shows that it is not susceptible of that construc- 
tion.” The case last cited was modified in one respect 
by an opinion on rehearing, 81 Neb. 252, 117 N. W. 997, 
but the quotations therefrom set out above were not dis- 
turbed. See, also, Torske v. State, 123 Neb. 161, 242 
N..W. 408. 

An assignment of accused is that the sentence im- 
posed by the trial court is excessive. It is sufficient 
to say concerning this that if punishment for an offense 
is left to the discretion of the court to be exercised with- 
in prescribed limits as it is in reference to the crime of 
which the accused was convicted (§ 28-408, R. R. S. 
1943), a sentence within the limits of the statute will 
not be disturbed unless an abuse of discretion is made 
to appear. Pribyl v. State, 165 Neb. 691, 87 N. W. 2d 
201. Abuse of discretion in this respect does not ap- 
pear from a consideration of the record. 

A motion by the accused requests that this court by 
order make an original affidavit attached to the motion 
a part of the record in the case. The motion was filed 
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September 13, 1958, and was submitted to the court 
at the time of the argument and submission of the case 
on its merits. The motion must be denied. Evidence 
not contained in a bill of exceptions will not be con- 
sidered in this court although it is physically attached 
thereto or otherwise exhibited. 

Lee v. State, 124 Neb. 165, 245 N. W. 445, declares: 
“This court is given no jurisdiction to correct any 
errors save those only ‘appearing in the record.’ So 
far as the action of this court of review in a criminal 
case can be called a trial, it is a trial of the correctness 
of the lower court’s decision, and the evidence of those 
acts of that court, whose correctness is on trial, can be 
furnished only by the record, as by its records alone can 
that court speak. Barlass v. Braash, 27 Neb. 212, 219. 
The cause here must be considered on the record as it 
is, not what it possibly might be.” 

Clark v. State, 150 Neb. 494, 34 N. W. 2d 877, states: 
“Original evidence cannot be received in the appellate 
court to support or defeat the judgment of the trial court.” 

An indeterminate sentence was given the accused by 
the trial court. This was unauthorized. Such a sen- 
tence may not be imposed on one convicted of a crime 
of violence against the person of another. Rape is a 
crime of that class. § 29-2620, R. R. S. 1943; Larson v. 
State, supra. A person sentenced for the crime of rape 
may be adjudged to serve the sentence in the State Re- 
formatory if the conditions prescribed by the statutes 
exist. § 83-455, R. S. Supp., 1957; § 29-2620, R. R. S. 1943. 

The pending motion should be and is denied. The 
verdict and judgment of conviction of the accused of the 
crime of rape should be and it is affirmed. The inde- 
terminate sentence given him should be and it is re- 
versed and set aside and the cause is remanded to the 
district court for Cass County with directions to im- 
pose on the accused a proper sentence as provided by law. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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Harotp E. HEIN, APPELLANT, Vv. THE W. T. RAWLEIGH 
COMPANY, A FOREIGN CORPORATION, ET AL., APPELLEES. 
92 N. W. 2d 185 


Filed October 3, 1958. No. 34425. 


1. Trial: Evidence. Proof by preponderance of the evidence is 
all that is required in any civil action; but when a litigant seeks 
to overcome by parol evidence the presumption arising from the 
express terms of a conveyance and from the relations of the 
parties concerned therein, the quality of the evidence must be 
clear, satisfactory, and convincing. 

2. Husband and Wife: Gifts. The law indulges a presumption of 
a gift of the property when one spouse places the title thereto 
in the name of the other spouse and this is true without regard 
as to which one of them furnished the consideration expended 
in acquiring the property. 

3. Judgments: Executions. The issuance and return of an execu- 
tion without a levy of it is sufficient, as against the judgment 
debtor, to prevent the judgment from becoming dormant; but 
to preserve the priority of the judgment lien as against good 
faith creditors and purchasers, it is necessary that an actual 
levy of the execution be made. 

If an execution is issued on a judgment and 
delivered to the sheriff of the county as provided by law and 
it is by him returned unsatisfied, the law presumes that the 
officer did his duty in reference thereto and the execution in 
such case is duly “sued out.” It is immaterial in such a case 
that the creditor requested the return of the execution. 

5. Vendor and Purchaser. A good faith purchaser of real estate 
is one who buys it for a valuable consideration without notice of 
suspicious circumstances which would put a prudent person on 
inquiry. 

6. Joint Tenancy. The creation as well as the continued existence 
of an estate in joint tenancy under the common law, which is 
allowed to exist in this jurisdiction, requires a unity of posses- 
sion, a unity of interest, a unity of time, and a unity of title in 
all who have an interest in such estate. 

Any act of a joint tenant which destroys one or more 
of its necessarily coexistent unities operates as a severance of 
the joint tenancy and extinguishes the right of survivorship. 

8. Quieting Title. A decree quieting title to real estate, encum- 
bered by a lien, may be obtained on a proper ground, such as 
the bar of the statute of limitations, without alleging or proving 
payment of the lien. 

9. Joint Tenancy. The meaning of the phrase by the moiety or 
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half and by the whole is that joint tenants are seised of the 
entire estate for the purposes of tenure and survivorship but 
of only a particular part or interest for the purpose of imme- 
diate alienation. 

10. Judgments. Real estate acquired by a judgment debtor subse- 
quent to the rendition of judgment against him is subject to the 
lien of the judgment at the time the title thereto vests in the 
debtor. 

11. 


A grantee of the judgment debtor, who has actual or 
constructive notice of the judgment, takes the real estate sub- 
ject to and charged with the lien of the judgment. 


AppEAL from the district court for Dodge County: 
RuSSELL A. RoBINSON, JupcE. Affirmed. 


Addison & Stirtz, for appellant. 
John L. Cutright, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and Bostauen, JJ. 


BoSLAUGH, J. 


The W. T. Rawleigh Company recovered a judgment 
against Edward H. Hein September 23, 1932, in the dis- 
trict court for Dodge County. The judgment was re- 
vived November 18, 1937, and an execution was issued 
and returned unsatisfied within each successive 5-year 
period thereafter to and including May 13, 1957. It is 
not shown that a levy was made of any of the execu- 
tions and it is a permissible inference from the records 
that a levy of any one of the executions was not made 
by the sheriff of Dodge County. 

Edward H. Hein and Hilda Hein were at the times 
of the transactions involved in this case husband and 
wife. Hilda Hein agreed to buy the real estate involved 
in this case and described as the southerly 80 feet of 
Lot 5 and the westerly 16 feet of the southerly 80 feet 
of Lot 6 in Block 66 of the original town, now city, of 
Fremont, Nebraska, and she paid $200 of the purchase 
price on the evening of February 20, 1946, when the 
agreement of sale and purchase was made. The transac- 
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tion was completed the following day, February 21, 
1946, by Hilda Hein paying the balance of the purchase 
price and the seller and her husband executing and 
delivering a deed of the property to Hilda Hein which 
was filed for record on that day and recorded in the of- 
fice of the register of deeds of that county. The deed 
was prepared by the attorney for the seller of the 
property and the transaction was consummated in his 
office. The deed named “Edward Hein and Hilda Hein, 
husband and wife, as joint tenants with right of surviv- 
orship and not as tenants in common” as grantees there- 
in. The purchase price of the property was produced 
and paid by Hilda Hein to the seller February 21, 1946, 
the day the transaction was completed, except the $200 
which was paid the previous day. The amount paid 
on February 21, 1946, was evidenced by a cashier’s check 
of Stephens National Bank of Fremont for $5,768.57 is- 
sued February 21, 1946, to Hilda Hein. This amount 
was transferred to the bank by her from her savings 
account therein and in consideration thereof the cashier’s 
check was issued and delivered to her. A cashier’s check 
for $3,152.47 was issued February 21, 1946, to Hilda 
Hein by The Fremont National Bank of Fremont and 
charged to her deposit account in the bank. The cash- 
ier’s checks were endorsed and delivered to the seller 
and she gave Hilda Hein her check for the difference, 
$154.94, between the balance Hilda Hein owed the seller 
and the total of the cashier’s checks. Edward Hein for 
a recited consideration executed and delivered a general 
warranty deed of this property to Hilda Hein February 
13, 1947, and it was that day filed and recorded in the 
public records of Dodge County. 

The source of the funds used by Hilda Hein in the 
purchase of the property involved herein was as fol- 
lows: The net proceeds of the sale by her of a residence 
property in which she and her husband lived as their 
home for many years. It was transferred to her July 
16, 1932. It had a value of $4,600 and was encumbered 
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by a mortgage for $3,200. It was the homestead of Ed- 
ward H. Hein and his wife. The exemption of $2,000 
was greater than the equity in the property. Hilda 
Hein was engaged in conducting a cafe and beer tavern 
business in the Fremont Country Club for many years. 
She and her husband lived there and he assisted in any 
way he could. He had-no business or other gainful oc- 
cupation.. She paid the mortgage indebtedness and 
thereafter sold the property in February of 1945. The 
deed to the purchaser was recorded March 3, 1945, and 
on that date she deposited in The. Fremont National 
Bank $4,249.97. The father of Hilda Hein conveyed to 
her May 23, 1945, real estate in Fremont. She sold 
and conveyed it by deed dated January 5, 1946, to Emil 
E. Peterson and Zilla A. Peterson. She received the 
net consideration of the sale and conveyance, $5,157.07, 
from her real estate broker and she deposited it in her 
account in the Stephens National Bank January 28, 
1946. The deposit accounts in the banks referred to 
were always in the name of Hilda Hein. 

She entered into the actual physical possession of 
the property when she purchased it and made her home 
there until the time of her death. She had all the bene- 
fits and the burdens of ownership of the property. Hilda 
Hein died April 16, 1954, testate, a resident of Dodge 
County. Her will was admitted to probate and her es- 
tate was administered by the county court of that county. 
The will of the deceased devised the use of the real 
estate involved in this case to Edward H. Hein during 
his life and subject thereto she devised it in fee to 
her son, Harold E. Hein, the appellant herein. Edward 
H. Hein died on February 26, 1957. 

Harold E. Hein commenced this litigation April 10, 
1957. Alfred F. Christensen and May Griffin are named 
in the caption as defendants but jurisdiction of either 
of them was not acquired by service of process or ap- 
pearance by either of them in the case. The contending 
parties are Harold E. Hein, appellant, and The W. T. 
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Rawleigh Company, appellee, and they will be referred 
to hereafter in that manner. 

The relief sought by appellant was an adjudication 
quieting title to the real estate involved herein in him 
in fee and especially as against the alleged lien of the 
judgment of appellee against Edward H. Hein above 
described. The basis of the relief sought as asserted by 
appellant was that the judgment of appellee was ob- 
tained September 23, 1932; that no valid or effective 
execution was sued out thereon after November 8, 
1947; that the judgment has been dormant since 5 years 
after that date; that the attempt of appellee to have 
an execution issued on the judgment July 17, 1951, was 
legally ineffective to prevent the judgment becoming 
dormant because nothing was done under it after it 
was made out conditionally and it was returned by the 
sheriff not in the exercise of his discretion but by direc- 
tion of appellee; that the judgment is dormant and is 
not a lien on any part of the real estate concerned in 
this case; that the real estate was purchased and paid 
for by Hilda Hein with her personal and separate funds 
and estate and it was intended to be transferred to her 
only, but by mistake, inadvertence, and accident and 
without her knowledge until long after the deed was 
delivered and recorded, the deed by its terms conveyed 
the real estate to her and her husband as joint tenants; 
that no execution has been issued on the judgment and 
levied on the real estate or any part of it and because 
of this failure the judgment was not and is not a lien 
on the real estate to the preference of Hilda Hein, a 
bona fide purchaser thereof, or of appellant, her suc- 
cessor in interest and her devisee; that more than 5 
years have elapsed since February 13, 1947, (the date 
of the deed from Edward H. Hein to Hilda Hein, his 
wife, for the real estate involved herein) and by lapse 
of time, operation of law, and the statute of limitations 
appellee is barred from asserting any judgment lien 
against the real estate or prosecuting any action to es- 
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tablish that its judgment against Edward H. Hein is a 
lien on the real estate; and that appellee has been guilty 
of laches because it deliberately and wrongfully de- 
layed any attempt to enforce its judgment against the 
real estate until after the time Edward H. Hein, Hilda 
Hein, and others concerned in the transactions and mat- 
ters affecting or apparently affecting the real estate who 
had knowledge of facts could have been witneses for 
appellant if appellee had acted promptly and timely in 
the premises and that its laches are sufficient in equity 
to defeat any recovery of appellee against appellant or 
his real estate. 

Appellee denied the claims and assertions of appel- 
lant and by cross-petition alleged the judgment of ap- 
pellee recovered against Edward H. Hein, the additional 
accruals thereon, and the payments made on the judg- 
ment; that the judgment was revived November 18, 
1937, and since then appellee has sued out executions 
thereon within each successive period of 5 years and 
the judgment was a valid, subsisting lien against the 
real estate owned by the judgment debtor during and 
since his lifetime; that the deed to the real estate in- 
volved herein was deliberately and intentionally made 
and taken in joint tenancy and without mistake, acci- 
dent, or inadvertence and Edward H. Hein thereby ac- 
quired an undivided one-half interest in the real estate; 
that he, on the death of his wife, acquired by virtue 
of the deed the other undivided one-half thereof belong- 
ing to his wife; that the lien of the judgment upon the 
conveyance and death of his wife attached and has re- 
mained a lien as to the whole of the real estate; and 
that the deed of February 13, 1947, from Edward H. 
Hein to his wife, Hilda Hein, was made to hinder, de- 
lay, and defraud appellee in the collection of its judg- 
ment against the grantor therein and the deed is void 
as to appellee. It asked the court to find that appellant 
had no cause of action and that appellee go hence with- 
out day and recover its costs. 
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The district court found generally in favor of appel- 
lant and against appellee; that appellant was the owner 
in fee simple of the real estate involved herein and was 
entitled to a decree quieting title thereto except that his 
title to an undivided one-half of the real estate was sub- 
ject to the judgment lien of appellee because of the 
judgment recovered by it against Edward H. Hein; that 
the lien of said judgment was valid and subsisting upon 
and against an undivided one-half of said real estate; 
that the fee simple title of appellant in an undivided 
one-half interest in the real estate should be and it 
was quieted and confirmed in him; and that appellee 
should be enjoined from claiming or asserting any right, 
interest, or title in or lien upon said undivided one-half 
interest in said real estate. A judgment was rendered 
in harmony with the findings. The motion of appellant 
for a new trial was denied. 

Appellant alleged and now contends that the real es- 
tate involved was purchased by Hilda Hein and that 
the purchase price of it was paid by her with her in- 
dividual and separate funds; that Edward H. Hein did 
not at any time own or have any interest therein; and 
that it was through mistake, inadvertence, or accident 
that the deed conveyed the real estate to Hilda Hein 
and Edward Hein jointly when it was intended that 
Hilda Hein should be the sole grantee named in the 
deed. 

The record yields no proof that there was any mis- 
take, inadvertence, or accident in the preparation or 
the terms of the deed. There was no evidence produced 
by appellant tending to show that the language of the 
deed and the persons named as grantees therein were 
not precisely as Hilda Hein directed and intended. The 
record does not establish that she did not freely and ad- 
visedly have her husband and herself named jointly 
as the grantees in the deed. Appellant had the burden 
of proving mistake, inadvertence, or accident in the 
respect claimed by clear, satisfactory, and convincing 
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evidence. The burden of proof as to mistake rests on 
the party who has the affirmative of the issue and to 
maintain it the proof must be clear and convincing. _ 

Doane v. Dunham, 64 Neb. 135, 89 N. W. 640, declares: 
“While proof by a preponderance of the evidence is all 
that is required of the plaintiff in any civil action, when 
a plaintiff seeks to overcome the presumption arising 
from the express terms of a conveyance and from the 
relations of the parties concerned therein, by parol evi- 
dence, much more certainty and conclusiveness are re- 
quired than in ordinary cases.” In the opinion the court 
said: “It is undoubtedly true that proof of an issue 
by a preponderance of the evidence is all that is re- 
quired of a plaintiff in any civil action. * * * But this 
is not a fixed or unvarying standard. What would be 
sufficient to constitute a preponderance of the evidence 
and to sustain a judgment in an ordinary case might not 
suffice in another, where, in addition to the burden 
resting upon the plaintiff in any case, particular pre- 
sumptions are to be overcome. This is especially true 
where a plaintiff seeks by parol evidence to overcome 
the presumptions arising from the express terms of a 
conveyance, or from the relations of the parties con- 
cerned therein. * * * The very terms of the conveyance 
are evidence, and must be overcome. Hence much more 
certainty and conclusiveness are requisite than in or- 
dinary cases.” 

In Bingaman v. Bingaman, 85 Neb. 248, 122 N. W. 981, 
the court stated: ‘While it is the rule in this state 
that a preponderance of the testimony is all that is re- 
quired to sustain a finding in a civil case, still what con- 
stitutes a preponderance may vary largely according 
‘to the circumstances of each case. Where it is sought 
to set aside a written instrument, and more especially 
one which has been executed with the formality of be- 
ing signed in the presence of witnesses and acknowledged 
before a notary public, the presumptions of validity and 
regularity attaching to such a document require clear 
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and convincing evidence to preponderate against them.” 
See, also, Madura v. McKillip, 112 Neb. 783, 201 N. W. 
633. 

The burden of appellant was increased by the pre- 
sumption which arises in any case in which a spouse 
puts the title to property in the other spouse. The law 
indulges a presumption in such a situation that the prop- 
erty was a gift. Hoover v. Haller, 146 Neb. 697, 21 N. 
W. 2d 450, contains this language: “We have long fol- 
lowed the rule that where the parties are husband and 
wife, there is a presumption that the placing of title 
in the name of one spouse was intended by the other 
spouse as a gift. * * * This presumption has been ap- 
plied not only to cases where the husband furnished the 
consideration but also to cases where the wife furnished 
all or the larger part of the consideration.” See, also, 
Brodsky v. Brodsky, 132 Neb. 659, 272 N. W. 919; Mc- 
Cormick v. McCormick, 150 Neb. 192, 33 N. W. 2d 543; 
Peterson v. Massey, 155 Neb. 829, 53 N. W. 2d 912. The 
deed in the circumstances of this case is the best evi- 
dence of the intent and purpose of the parties thereto 
as to the interest conveyed and received. 

It is argued by appellant that the judgment of ap- 
pellee is dormant and is not a charge on the real estate 
of appellant, the devisee of Hilda Hein who it is as- 
serted was a bona fide purchaser, because of the failure 
of appellee to have an execution issued and levied upon 
the real estate concerned. The judgment was rendered 
September 23, 1932. It was revived November 18, 1937. 
There was issued and delivered to the sheriff an execu- 
tion on the judgment within each successive 5-year 
period thereafter to May 13, 1957, and each of the execu- 
tions was returned unsatisfied by the officer. This case 
was commenced April 10, 1957, before the last execution 
was sued out. The record does not show that a levy 
was made of any execution. 

If execution is not sued out within 5 years from the 
time of the judgment rendered in a court of record in 
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this state or if 5 years intervene between the date of 
the last execution issued thereon and the time of the issu- 
ance of another execution thereon, the judgment becomes 
dormant and ceases to be a lien on the real estate of the 
judgment debtor. The issuance of an execution on a 
judgment, directed and delivered to the proper officer, 
and his return of it is sufficient without a levy of it to 
prevent the judgment from becoming dormant. § 25- 
1515, R. R. S. 1943, which was code section 482, R. S. 
p. 473. In order to preserve the priority of the judg- 
ment lien as against a bona fide creditor or purchaser, 
it is required that an actual levy of the execution be 
made. § 25-1542, R. R. S. 1943, which was code section 
509, R. S. p. 480. 

Glenn v. Glenn, 79 Neb. 68, 112 N. W. 321, states: 
“Unaided by any previous construction of sections 482 
and 509, and giving to the language employed its ordi- 
nary meaning, it would seem that as against the judg- 
ment debtor, the issuance and return of an execution 
without levy is sufficient to prevent the judgment from 
becoming dormant, but, in order to preserve the prior- 
ity of the judgment lien, it is necessary that an actual 
levy should be made.” See, also, Glissmann v. Happy 
Hollow Club, 132 Neb. 223, 271 N. W. 431; Filley v. 
Mancuso, 146 Neb. 493, 20 N. W. 2d 318; Hilton v. First 
Trust Co., 151 Neb. 99, 36 N. W. 2d 571. 

The claim is also made by appellant that the execu- 
tion issued July 17, 1951, was not effective to prevent the 
dormancy of the judgment during the period from No- 
vember 8, 1947, when the immediately preceding execu- 
tion was sued out on the judgment, to July 5, 1956, 
when the immediately subsequent execution was issued 
thereon. The execution issued July 17, 1951, was regular 
in all respects. It was issued by the clerk of the dis- 
trict court for Dodge County, directed to the sheriff 
thereof, delivered to him the date it was issued, and 
it was by him returned unsatisfied and filed in the office 
of the clerk 1 week after the date it was issued. The 
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claimed defect is that the sheriff recited in the return 
that “said writ is returned at the request of the plaintiff’s 
attorney.” There were two executions on the judg- 
ment which preceded the one of July 17, 1951. Each 
was returned unsatisfied for failure to find any goods or 
land belonging to Edward H. Hein. The same was true 
as to the two executions after the one challenged as in- 
sufficient. The first one thereafter stated it was re- 
turned because no property of the debtor could be 
found. Edward H. Hein was admittedly insolvent in 
1932 and afterwards. He was encumbered by a num- 
ber of judgments in addition to the one owned by ap- 
pellee. The Legislature used the words ‘sued out” and 
“issued” interchangeably and synonymously. § 25-1515, 
R. R. S. 1943. This execution was issued and delivered 
to the sheriff. He had it a week and returned it unsatis- 
fied. There is nothing to show that the request for its 
return was unreasonable or prejudicial to the rights of 
anyone. The law presumes that the officer did his duty. 
In Godman v. Boggs, 12 Neb. 13, 10 N. W. 403, the court 
said: “An execution issued by the clerk of a district 
court upon a transcript of a judgment of a justice of 
the peace or county judge and delivered to the sheriff, 
and by him levied upon real estate, and afterwards, be- 
fore the sale, returned unsatisfied by order of the credi- 
tor in execution, will prevent the judgment becoming 
dormant.” It was contended in that case that when an 
execution was issued to an officer, the law required him 
to levy upon the goods and chattels of the judgment credi- 
tor, which were not exempt, and that it was only in 
cases where no goods or chattels could be found that the 
officer was authorized to levy upon real estate. The 
court considered that challenge in this wise: “The ex- 
ecutions in the cases set up in the answer appear to have 
been properly issued and delivered to the proper officer, 
and the fact that they were levied upon the premises in 
controversy, is sufficient to justify the presumption that 
no goods and chattels of the judgment debtor could be 
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found whereon to levy, the presumption being that the 
officer performed his duty in the premises. The execu- 
tion being thus levied upon real estate, so heavily en- 
cumbered that nothing would in all probability be rea- 
lized in satisfaction of the judgment by offering the 
same for sale, the creditor may order the execution re- 
turned and save unnecessary expense. In such case the 
execution has been sued out within the meaning of sec- 
tian 482, and the lien of the judgment is continued.” 
See, also, Glenn v. Glenn, supra; Hilton v. First Trust 
Co., supra. 

The action in which appellee recovered the judgment 
against Edward H. Hein was commenced July 15, 1932. 
The liability, the subject of the action, resulted from a 
contract made January 2, 1931. Edward H. Hein con- 
veyed the real estate owned by him to Hilda Hein for 
a recited nominal consideration July 16, 1932, the day 
after the case was filed in the district court. The judg- 
ment against Edward H. Hein has been of record in the 
court since September 23, 1932. The deed from Edward 
Hein to Hilda Hein, his wife, for the real estate involved 
in this case bears date of February 13, 1947. The record 
does not show that there was any substantial consider- 
ation for it. The recitation in this respect in the deed is 
$1 and other valuable consideration. Appellant pleads 
that the deed was to correct the alleged, but not proven, 
error of mistake, inadvertence, and accident. The trans- 
action in which the deed was given, under the circum- 
stances of this case, was presumed to be fraudulent. 
Hilda Hein was not a good faith purchaser of the in- 
terest of her husband in the real estate. Campbell v. 
Ohio National Life Ins. Co., 161 Neb. 653, 74 N. W. 2d 
546, states: “A good faith purchaser of real estate is one 
who buys it for a valuable consideration and without 
notice of a suspicious circumstance which would put 
a prudent man on inquiry.” 

Appellee contends that if the deed in joint tenancy 
conveyed an undivided half interest in the real estate to 


188 NEBRASKA REPORTS [Vou. 167 
Hein v. W. T. Rawleigh Co. 


Edward Hein with right of survivorship, the other half 
interest in Hilda Hein, his wife, reverted to Edward H. 
Hein on her prior death so as to subject the entire prop- 
erty to a lien of the judgment against him. Appellee 
concludes the judgment should be modified to the extent 
of adjudicating that the lien of the judgment attached 
to the whole of the real estate involved instead of to only 
an undivided half interest therein. This contention is 
not well founded. In Buford v. Dahlke, 158 Neb. 39, 
62 N. W. 2d 252, it is said: ‘The creation as well as the 
continued existence of an estate in joint tenancy under 
the common law, which is allowed to exist in this juris- 
diction, requires a unity of possession, a unity of in- 
terest, a unity of time, and a unity of title in all holding 
an interest in such estate. * * * Any act of a joint ten- 
ant which destroys one or more of its necessarily coex- 
istent unities operates as a severance of the joint ten- 
ancy and extinguishes the right of survivorship.” See, 
also, Whiteside v. Whiteside, 159 Neb. 362, 67 N. W. 
2d 141; DeForge v. Patrick, 162 Neb. 568, 76 N. W. 2d 
733; Campbell v. Drozdowicz, 243 Wis. 354, 10 N. W. 
2d 158. The deed of Edward H. Hein of February 13, 
1947, destroyed the unity of interest and the unity of 
title, and the joint tenancy and right of suEwiversniD 
were then at an end. 

Appellee argues that the pleading of appellant fails 
to state a cause of action to quiet title to real estate. 
The amended petition on which the case was tried de- 
scribed the property involved in this case; alleged plain- 
tiff (appellant herein) was the owner thereof and he 
and his predecessors in title had been in the open, no- 
torious, continuous, exclusive, and adverse possession 
thereof for more than 10 years before the commencement 
of the action; stated the facts concerning the judgment 
of appellee against Edward H. Hein; averred the judg- 
ment was dormant for failure to issue execution. there- 
on as required by law; stated the judgment was not a 
lien on any part of the real estate because no execution 
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had been issued on the judgment and levied on the 
real estate since February 21, 1946; and set forth that 
more than 5 years had elapsed since that date and by 
reason thereof appellee was barred by the statute of 
limitations from prosecuting any act, asserting any 
judgment lien against the real estate, or prosecuting any 
action on the judgment against it. There were other 
allegations in the petition not necessary to be mentioned 
in this connection. The prayer was for an adjudication 
quieting title to the real estate in appellant. Section 25- 
21,115, R. R. S. 1943, declares that it is sufficient to 
state generally in a petition to quiet title that the de- 
fendant claims or appears to have some right or title 
to or lien upon the real estate but “No lien of record 
* * * shall be affected by such action unless it is par- 
ticularly described, and payment or other legal reason 
for its cancellation, or that it is barred by limitation, 
is specifically alleged.” The pleading of appellant com- 
plied with the statute. It alleged the judgment was 
dormant, was not a lien on the real estate by reason of 
the lapse of time and the statute of limitations, and that 
appellee was barred thereby from prosecuting any pro- 
ceeding on the judgment against the property. A decree 
quieting title to real estate encumbered by a lien may 
be obtained on proper ground therefor such as the bar 
of the statute of limitations without alleging or proving 
payment thereof. The contention of appellee in this re- 
spect cannot be sustained. 

The deed of February 21, 1946, conveyed the real 
estate involved herein to Edward Hein and Hilda Hein 
as joint tenants. Edward H. Hein became, contem- 
poraneously with the delivery of the deed to the grantees, 
the owner of an interest therein as a joint tenant. In re 
McKelway, 221 N. Y. 15, 116 N. E. 348, L. R. A. 1917E 
1143, declares: “Joint tenants, by reason of the com- 
bination of entirety of interest with the power of trans- 
ferring in equal shares, are said to be seized per my et 
per tout, or by the half and the whole * * *.” 
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In 48 C. J. S., Joint Tenancy, § 6, p. 930, it is said 
concerning the title of a joint tenant: “Each joint ten- 
ant is seized of the whole estate; he has an undivided 
share of the whole estate rather than the whole of an 
undivided share. Each tenant is said to hold per my 
et per tout, by the half and by the whole. The shares 
of interests of joint tenants are presumed to be equal 
* tk om 97 

In 14 Am. Jur., Cotenancy, § 8, p. 81, appears this 
language: “In the ancient language of the common law, 
joint tenants were said to hold per my et per tout, or, 
as expressed in plain language, ‘by the moiety or half and 
by the whole.’ The true interpretation of this phrase 
seems to be that such tenants were seised of the entire 
estate for the purposes of tenure and survivorship, but 
of only a particular part or interest for the purpose of 
immediate alienation.”” See, also, Moskowitz v. Marrow, 
251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870; Madden 
v. Gosztonyi Savings & Trust Co., 331 Pa. 476, 200 A. 
624,117 A. L. R. 904. 

The judgment of appellee against Edward H. Hein 
became a lien on the interest of the judgment debtor 
in the real estate immediately upon the title thereto 
vesting in him. Lessert & Steele v. Sieberling & Co., 
59 Neb. 309, 80 N. W. 900, says: “Real property, pur- 
chased by a judgment debtor subsequent to the rendition 
of judgment against him, is subject to the lien of such 
judgment as soon as the title vests in the debtor.” 
See, also, Wollmer v. Wood, 119 Neb. 248, 228 N. W. 
541. 

The deed of Edward H. Hein to Hilda Hein dated 
February 13, 1947, did not affect or disturb the judg- 
ment lien of appellee on the interest of the judgment 
debtor in the real estate and the deed was necessarily 
subject and subordinate to the lien of the judgment. 
In Lessert & Steele v. Sieberling & Co., supra, it is 
said: “Purchasers from such judgment debtor, who 
have actual or constructive notice of the lien, take the 
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property charged with the lien.” See, also, Wollmer 

v. Wood, supra; Glissmann v. McDonald, 128 Neb. 693, 

260 N. W. 182. 

The grantee in the deed from Edward H. Hein had 
constructive and probably actual notice of the judgment 
of appellee at the time of the execution and delivery of 
that deed. The judgment was properly exhibited by the 
records of the district court in which it was rendered 
commencing with September 23, 1932, and at all times 
thereafter. The judgment of appellee became a valid, 
subsisting lien on the joint tenancy interest of Edward 
“H. Hein on February 21, 1946, and since February 13, 
1947, when Edward H. Hein and Hilda Hein volun- 
tarily destroyed the joint tenancy by their deed of that 
date of the interest of Edward H. Hein. Appellee, be- 
cause of lapse of time, is not now in a position to ques- 
tion the validity and effect of that deed because of the 
statute of limitations. The appellant was entitled to 
have his title to the real estate herein quieted in fee 
simple subject to the lien of the judgment of appellee 
rendered against Edward H. Hein in the district court 
for Dodge County as above described on an undivided 
half of the real estate. This is the effect of the findings 
and judgment of the trial court and no cross-appeal was 
taken by appellee. 

The judgment should be and it is affirmed. 

AFFIRMED. 
Simmons, C. J., dissenting. 
The court holds that the judgment is a lien on an 

“undivided half of the real estate.” 

The chain of title of this property may be briefly 
stated. Edward Hein and Hilda Hein received title to 
- this property as joint tenants with right of survivorship. 
“According to the authority quoted by the court, with 
which I agree, each had “an undivided share of the 
whole estate” and not “the whole of an undivided share.” 
..The;.judgment attached to that “undivided share of 
‘the whole estate” as the court holds. 
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Mr. and Mrs. Hein conveyed to Mrs. Hein. The con- 
veyance of necessity was subject to the judgment against 
the “undivided share of the whole estate.” 

The conveyance created an estate “in fee simple” in 
Mrs. Hein. The court so holds, for it quiets title in her 
devisee “in fee simple.” 

The court then carves out of that fee simple title 
the “whole of an undivided share” and holds that the 
lien attached to it. That creates the attribute of a ten- 
ancy in common. 

Such an estate is not shown to have existed in this 
chain of title until this judgment appears. Edward H. 
Hein never had a tenancy in common interest. He never 
owned “an undivided half” of the real estate. His con- 
veyance did not create such an interest. He was the 
owner first as a joint tenant and then after the deed 
held no interest in the title. There never was a whole 
of an undivided share to which the lien of the judgment 
could attach. 

‘I would hold that the judgment attached to the estate 
and the only estate created by the deed of Mr. and Mrs. 
Hein. That estate is the fee simple estate which the 
court recognized and quiets in Mrs. Hein’s devisee. 


STATE oF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, Vv. THOMAS W. STANOSHECK, 


RESPONDENT. 
92 N. W. 2d 194 


Filed October 3, 1958. No. 34488. 


1. Criminal Law. The crime of issuing a no-fund check upon a 
bank with intent to defraud, knowing at the time that the maker 
or drawer had no account or deposit in such bank, as provided 
by section 28-1212, R. R. S. 1948, is a felony involving moral 
turpitude. 

A plea of nolo contendere admits the matters alleged 

in an information when the plea is entered by a defendant, and 
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places him in the same position in that particular case as though 
he had pleaded guilty; and as a matter of course, an appropriate 
judgment of conviction and sentence follows such plea as well 
as upon a plea of guilty. 

Generally, a judgment of conviction of a felony or 
misdemeanor involving moral turpitude rendered upon a plea of 
noio contendere is conclusive upon a respondent lawyer in a 
disciplinary proceeding, and is sufficient to authorize the court 
to impose discipline where a statute or a rule of court provides 
that a lawyer convicted of such an offense may be disbarred. 


Original action. On motion of relator for judgment 
on the pleadings. Judgment of disbarment. 


Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for relator. 


Bartlett E. Boyles, for respondent. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

This is an original proceeding brought by the State 
on relation of the Nebraska State Bar Association, 
praying for fitting and proper disciplinary action against 
respondent, Thomas W. Stanosheck, who was a member 
of said association and licensed to practice law in this 
state. 

The complaint filed by relator alleged in substance 
that on or about November 21, 1956, respondent entered 
a plea of nolo contendere to a charge of issuing a no- 
fund check, contained in an information filed in the 
district court for Gage County. Relator also alleged 
that on said date respondent was convicted of said 
charge and was sentenced to imprisonment in the State 
Reformatory for Men at Lincoln, Nebraska, during a 
period of not less than 15 nor more than 21 months, 
which judgment of conviction and sentence became final 
and had been carried into effect. Relator further al- 
leged that by reason of the foregoing facts, respondent 
violated designated canons 29 and 32, Canons of Profes- 
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sional Ethics promulgated and adopted by the Nebraska 
State Bar Association for the regulation of ethical stand- 
ards applicable to members of said association. 

For answer, respondent admitted that on or about 
November 21, 1956, he entered a plea of nolo contendere 
to the charge alleged in the information aforesaid, and 
was convicted and sentenced as alleged, which judgment 
and sentence had been carried into effect, and that the 
sentence of imprisonment thereunder had long since 
been completed. However, defendant alleged that he 
had a substantial defense to the charge upon which he 
was sentenced, but for compelling personal reasons he 
determined that a public trial would be highly unde- 
sirable so he entered a plea of nolo contendere. He de- 
nied that the admitted facts constituted a violation of 
any canon of professional ethics or statutes, and in ef- 
fect alleged that the offense for which he was convicted 
was done in a personal capacity and did not involve ac- 
tivities in any professional matter. 

Thereupon, relator filed a motion for judgment on the 
pleadings, and same was argued and submitted. We 
sustain the motion and render a judgment of disbarment. 

In State ex rel. Nebraska State Bar Assn. v. Wie- 
busch, 153 Neb. 583, 45 N. W. 2d 583, a disciplinary 
proceeding, we reaffirmed that: “A motion for judg- 
ment on the pleadings admits facts well pleaded or ad- 
mitted in an answer but does not admit conclusions of 
law contained therein. 

“Where, upon statements in the pleadings, one party 
is entitled by law to judgment in his favor, judgment 
should be so rendered by the court.” See, also, Part 
III, § 6, Disciplinary Proceedings, Revised Rules of the 
Supreme Court. Further, section 10 thereof provides: 
“The court may disbar, suspend, censure or reprimand 
the respondent and take such other action as shall by 
the court be deemed appropriate.” 

As recently as State ex rel. Nebraska State Bar Assn. 
v. Fitzgerald, 165 Neb. 212, 85 N. W. 2d 323, we said: 
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“In the Rules Creating, Controlling and Regulating 
Nebraska State Bar Association it is provided by Article 
X thereof, as to professional conduct, that: ‘The ethical 
standards relating to the practice of law in this state shall 
be the canons of Profesional Ethics of the American 
Bar Association, including the additions and amendments 
as of January 1, 1945, thereto, and those which may from 
time to time be approved by the Supreme Court.’ 

“Canon 29 thereof provides in part that: ‘He should 
strive at all times to uphold the honor and to maintain 
the dignity of the profession and to improve not only 
the law but the administration of justice.’ 

“And canon 32 provides in part that: ‘He must also 
observe and advise his client to observe the statute 
law, though until a statute shall have been construed 
and interpreted by competent adjudication, he is free and 
is entitled to advise as to its validity and as to what he 
conscientiously believes to be its just meaning and ex- 
tent. But above all a lawyer will find his highest honor 
in a deserved reputation for fidelity to private trust and 
to public duty, as an honest man and as a patriotic and 
loyal citizen.’ (Emphasis ours.)” 

In the foregoing opinion, after citing and quoting with 
approval from numerous authorities of this and other 
jurisdictions, we held: “In granting a license to prac- 
tice law it is on the implied understanding that a party 
receiving it shall in all things demean himself in a proper 
manner, and abstain from such practices as cannot fail to 
bring discredit upon himself, the profession, and the 
courts. 

“The purpose of a disciplinary proceeding is not so 
much to punish the attorney as it is to determine in the 
public interest whether he should be permitted to prac- 
tice. 

“Misconduct of an attorney, indicative of moral un- 
fitness for the profession sufficient to deny an applicant 
admission to the bar, even if the act is not committed 
in a professional capacity, justifies disbarment. 
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“The oath required by section 7-104, R. R. S. 1943, 
obligates. lawyers taking the same to faithfully discharge 
their duties, uphold and obey the Constitution and laws 
of this state, observe establisned standards and codes of 
professional ethics and honor, maintain the respect due to 
courts of justice, and abstain from all offensive practices 
which cast reproach on the courts and the bar. 

“In general it may be stated that a conviction of a 
felony or misdemeanor involving moral turpitude, as 
such term is defined by the statutes, is conclusive evi- 
dence warranting disbarment.” 

Section 28-1212, R. R. S. 1943, provides in part: “Any 
person who, with intent to defraud, shall make or draw, 
utter or deliver any check * * * upon any bank, * * * 
knowing, at the time of such making, drawing, uttering, 
or delivering, that the maker or drawer has no account 
or deposit in such bank * * * upon conviction thereof, 
shall be imprisoned in the penitentiary for not less than 
one year nor more than ten years, or imprisoned in the 
county jail not less than thirty days nor more than six 
months, or be fined not less than fifty dollars nor more 
than five hundred dollars.” (Italics supplied.) 

Also, as provided in part by section 29-102, R. R. S. 
1943: “The term ‘felony’ signifies such an offense as 
may be punished with death or imprisonment in the 
penitentiary.” 

In that connection, as stated in Goedert v. Jones, 
150 Neb. 783, 36 N. W. 2d 119, citing and relying upon 
Rains v. State, 142 Neb. 284, 5 N. W. 2d 887: ‘Under 
the provisions of section 29-102, R. S. 1943, if the maxi- 
mum penalty is one year or more in the penitentiary, the 
crime is a felony.” 

As a general rule, all crimes of which intent to de- 
fraud is a necessary element are looked upon as in- 
volving moral turpitude. See, 58 C. J. S., Moral, p. 
1206; Neibling v. Terry,, 352 Mo. 396, 177 S. W. 2d 502, 
152 A. L. R. 249; In re Hallinan, 43 Cal. 2d 243, 272 P. 
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2d 768; State ex rel. *porensen v. Scoville, (123 Neb. 497, 
243 N. W. 269. 

Without are the issue at length, we conclude 
that the crime of issuing a no-fund check upon a bank 
with intent to defraud, knowing at the time that the 
maker or drawer had no account or deposit in such bank, 
as provided by section 28-1212, R. R. S. 1943, is a felony 
involving moral turpitude. 

In that connection, we are not concerned here with the 
history or general effect of a plea of nolo contendere 
provided for by section 29-1819, R. R. S. 1943. It is 
sufficient to say that a plea of nolo contendere admits 
the matters alleged in an information when the plea is 
entered by a defendant, and places him in the same 
position in that particular case as though he had pleaded 
guilty; and as a matter of course, an appropriate judg- 
ment of conviction and sentence follows upon such plea 
as well as upon a plea of guilty. See, Annotation, 152 
A. L. R 273, which cites and discusses authorities too 
numerous to set forth herein. 

Respondent herein admitted in his answer that such 
a judgment of conviction was rendered upon his plea of 
nolo contendere, whereupon sentence was imposed as 
provided by section 28-1212, R. R. S. 1943, which judg- 
ment and sentence became final, and respondent served 
his sentence. 

-In comparable situations, it is generally held that a 
judgment of conviction of a felony or misdemeanor in- 
volving moral turpitude, rendered upon a plea of nolo 
contendere, is conclusive upon a respondent lawyer in 
a disciplinary proceeding, and is sufficient to authorize 
the court to impose discipline where a statute or rule 
of court, as heretofore recited, provides that a lawyer 
convicted of such an offense may be disbarred. See, 
State ex rel. Nebraska State Bar Assn. v. Fitzgerald, 
supra, and Neibling v. Terry, supra, together with au- 
thorities cited and discussed in Annotation, 152 A. L. R. 
287. That rule is controlling here. 
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For reasons heretofore set forth, relator’s motion for 
judgment on the pleadings should be and hereby is sus- 
tained. It is therefore found and adjudged that re- 
spondent should be and hereby is disbarred; his order of 
admission to the bar of this state is annulled; his license 
to practice law is cancelled; his name is stricken from 
the roll of lawyers in this state; and he is enjoined from 
practicing law either directly or indirectly in this state. 

JUDGMENT OF DISBARMENT. 

MEssmokrgE, J., not participating. 


RupDOLPH K. OLSEN, ALSO KNOWN AS R. K. OLSEN, 
APPELLANT, V. WARREN BEST, ADMINISTRATOR OF THE 


ESTATE OF Martz E, OLSEN, DECEASED, ET AL., APPELLEES. 
92 N. W. 2d 531 


Filed October 17, 1958. No. 34390. 


1. Witnesses. A person having a direct legal interest in the result 
of a civil action, when the adverse party is the representative 
of a deceased person, is not competent to testify to any trans- 
action or conversation had between the deceased person and the 
witness, under the provisions of section 25-1202, R. R. S. 1943, in 
the absence of waiver as provided in the statute. 

2. Trusts. No resulting trust arises in favor of a person furnish- 
ing the consideration for the purchase of property taken in the 
name of another where the parties are sufficiently close so as to 
give rise to the presumption that a gift was intended. 


3. Ordinarily a trust will not be impressed where the 
transaction is as consistent with another relationship as with 
that of a trust. 

4, To establish a resulting trust the evidence must be 


clear, satisfactory, and convincing that a gift or advancement 
was not intended. 


AppEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


Henry F. Pedersen and Wilbur C. Smith, for appellant. 
Finlayson, McKie & Kuhns, for appellees. 


VoL. 167] SEPTEMBER TERM, 1958 199 
Olsen v. Best 


Heard before Smummowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


CARTER, J. 

This is a suit in equity to establish a resulting trust 
as to certain real estate in favor of a surviving husband 
as against the heirs of a deceased wife in whose name 
the title was vested at the time of her death. 

The pertinent facts which are supported by compe- 
tent evidence are as follows: Plaintiff and Marie E. 
Gilson were married on July 3, 1945. Plaintiff was 
then 55 years of age and his wife was 52. Plaintiff had 
two sons by a previous marriage. His wife had two 
daughters by a previous marriage, they being Esther 
Donahoo and Ethel Nickelson, who were made parties 
defendant in the instant suit. In January 1947, plain- 
tiff purchased a home for the sum of $15,500. The 
title to the home was placed in the name of the wife 
because she was younger and apparently in better health, 
and to keep the house from becoming involved in any of 
plaintiff’s possible business misfortunes. 

In 1948 the wife became ill and, after an illness of 
more than 2 years, passed away on September 20, 1951. 
At the time of his wife’s death plaintiff had fully paid 
for the house. Plaintiff contends that he was the true 
owner of the property and that he had paid for it from 
his own funds. He brought this action, praying that he 
be decreed to be the true owner and that a resulting 
trust be established in his favor, that title be decreed to 
be vested in him, and that such title be quieted in him 
against the defendants. 

It is the contention of the defendants that the de- 
ceased wife was the owner of the property at the time 
of her death and that they are entitled to the property 
as her heirs at law subject to the homestead interest 
of the plaintiff. 

The trial court found that no resulting trust had been 
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established, and dismissed the action. Plaintiff has 
brought the case here on appeal. 

The plaintiff testified over objection to many matters 
which had some tendency to support the theory of a 
resulting trust. This evidence was clearly inadmissible 
under section 25-1202, R. R. S. 1943, commonly re- 
ferred to as the dead man’s statute. The defendants 
were the representatives of a deceased person and the 
plaintiff had a direct legal interest in the result of the 
suit. The placing of the title in the name of the wife 
and the subsequent recording of the deed constituted 
a transaction between the husband and wife within 
the meaning of the statute. Any evidence by the plaintiff 
relative to and tending to destroy the effect of that 
transaction is incompetent under the dead man’s stat- 
ute. Fischer v. Wilhelm, 140 Neb. 448, 300 N. W. 350. 
The incompetent evidence was received subject to the 
proper objection. The trial court refused to consider 
the incompetent evidence in the record. We do like- 
wise, under the rule that upon appeals in suits in equity 
this court will not consider incompetent evidence re- 
ceived by the trial court. Dier v. Dier, 141 Neb. 685, 
4 N. W. 2d 731; Owens v. Reed, 141 Neb. 796, 4 N. W. 
2d 914. 

We think the controlling rule of law in the instant 
case was announced in Brodsky v. Brodsky, 132 Neb. 
659, 272 N. W. 919, wherein it is said: “Even in cases 
of insolvency involving the advancement of money as 
part of the purchase price, we have long been committed 
to the view that no resulting trust arises in favor of a 
person furnishing the consideration for the purchase 
of property taken in the name of another, where the 
parties were sufficiently close so as to give rise to the pre- 
sumption that a gift was intended. And where the 
parties are husband and wife, there is a presumption 
that the placing of title in the name of one spouse was 
intended by the other spouse as a gift.” See, also, Van 
Etten v. Passumpsic Savings Bank, 79 Neb. 632, 113 N. 
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W. 163; Klamp v. Klamp, 51 Neb. 17, 70 N. W. 525; 
Bogert on Trusts, Vol. 2A, § 459, p. 473. 

There is no competent evidence in this record, clear 
and satisfactory in nature, to establish a resulting trust. 
Holbein v. Holbein, 149 Neb. 281, 30 N. W. 2d 899; Veeder 
v. McKinley-Lanning Loan & Trust Co., 61 Neb. 892, 
86 N. W. 982. Where the evidence is as consistent with 
another relationship as with that of a trust, a trust will 
not ordinarily be found to exist. O’Connor v. Burns, 
Potter & Co., 151 Neb. 9, 36 N. W. 2d 507. The material 
and relevant evidence in the instant case is as consistent 
with the theory of gift as with the theory of a resulting 
trust. Under such a situation the evidence will not 
sustain a finding that a resulting trust was created. 

A review of all the facts and circumstances disclosed 
by competent evidence clearly establishes that there 
was no resulting trust in the present case and that the 
trial court was correct in so holding. 

AFFIRMED. 

YEAGER, J., not participating. 


In RE APPLICATION OF ToRONTO PrieE LINE COMPANY, 
TORONTO PIPE LINE COMPANY, APPELLEE, V. CAMERLAND 
PIPELINES COMPANY, INC., ET AL., APPELLANTS, IMPLEADED 


WITH OHIO PIPELINE COMPANY, INTERVENER-APPELLEE. 
92 N. W. 2d 554 


Filed October 17, 1958. No. 34408. 


1. Statutes. Where the attempt is made to incorporate parts of a 
former law into one that is being presently made, the language 
used should be such as to indicate with a reasonable degree of 
certainty what was in the legislative mind. 

A careful and intelligent reading of two acts should 
be sufficient to indicate to the reader what parts of the old law 
were applicable to and were incorporated in the new. 

83. Carriers. The requirements of the Motor Carrier Act found 
in sections 75-222 to 75-250, R. R. S. 1943, do not apply to com- 
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mon carriers of petroleum products by pipe line under the 
provisions of Chapter 75, article 6, R. R. S. 1948. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Viren, Emmert, Hilmes & Gunderson and Morsman, 
Maxwell, Fike & Sawtell, for appellants. 


Bert L. Overcash and Woods, Aitken & Aitken, for 
appellee. 


Frank J. Mattoon, for intervener-appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGH, JJ. 


Srmmons, C. J. 

This is an appeal from an order of the Nebraska State 
Railway Commission granting a certificate of public 
convenience and necessity to Toronto Pipe Line Com- 
pany to construct, operate, and maintain a pipe line 
gathering system in Cheyenne, Morrill, and Banner 
Counties. 

Northwest Pipe Line Company and Camerland Pipe- 
lines Company, Inc., protested the issuance of the cer- 
tificate and appeared and participated in the hearing 
before the commission. . 

Camerland Pipelines Company, Inc., is the sole ap- 
pellant appearing here. 

As occasion requires we will refer to the Nebraska 
State Railway Commission as the commission, to Toronto 
Pipe Line Company as Toronto, to Northwest Pipe Line 
Company as Northwest, and to Camerland Pipelines 
Company, Inc., as Camerland. 

Toronto is a wholly-owned subsidiary of the British 
American Oil Producing Company hereinafter referred 
to as British American. 

The record shows this situation: Some 3 miles south 
of the Redington Station of the Platte pipe line is an oil 
field served by Camerland as a common carrier under a 
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certificate of public convenience and necessity issued 
by the commission. South and east of that is the Lind- 
berg field. Farther south and east of the Lindberg field 
is the Dogleg-Gaylord field. West of that is the Will- 
son Ranch field. 

British American has no production in the Lindberg 
field. British American produces approximately one- 
half of the oil coming from the Dogleg-Gaylord field. 
British American produces all the oil coming from the 
Willson Ranch field. 

The oil from Lindberg, Dogleg-Gaylord, and Willson 
Ranch fields at the time of the hearing before the com- 
mission was being delivered to the Platte pipe line by 
motor truck. All parties agreed that it was not a satis- 
factory method of delivery and that pipe line service 
was required. 

It appears that the initial production in the Lindberg 
and Dogleg-Gaylord fields did not assure economical 
operation of a pipe line. New wells in the Dogleg- 
Gaylord field gave assurance of additional oil produc- 
tion there. 

Camerland began conversations with British American 
looking toward the service of those fields by Camerland 
pipe lines. It is clear that Camerland was unwilling 
at that time to construct pipe lines to serve the field 
unless financial commitments, not clearly defined in 
the record, were made by the producers. 

While that was in the conversation stage, Willson 
Ranch field was developed so that there was reason to 
believe that the three fields would produce ample oils 
to justify the building of a pipe line. Camerland then 
desired to enter that field with pipe lines and was willing 
to do so provided it had the assurance of British American 
that it (Camerland) would receive British American 
production for carriage. British American refused to 
give that assurance and through its subsidiary, Toronto, 
proposed to build a gathering pipe line to serve those 
three fields. This application resulted. 
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It appears to be assumed that other producers in the 
three fields would use whatever pipe line service was 
provided. 

It is Camerland’s position that it is a common carrier 
already in the field and has a prior and necessarily ex- 
clusive right to extend its existing pipe line south and 
east to serve the three fields. 

Camerland on appeal here assigns error in that Toronto 
has not met the requirements as to certificates of public 
convenience and necessity set out in the provisions of 
the Motor Carrier Act, which is sections 75-222 to 75- 
250, R. R. S. 1943. Toronto’s position is that it is not 
subject to those provisions. 

The statute with reference to pipe lines was orig- 
inally enacted in 1903 in an act to provide for acquiring 
the right-of-way for pipe lines in the state for the trans- 
portation, transmission, and flow of petroleum and other 
like oils. Laws 1903, c. 67, p. 364. As amended it is 
now found in Chapter 75, article 6, R. R. S. 1943. In 
1917 the first section of the act was amended so as to 
provide that those transporting “for a consideration” 
were “Common Carriers,” and specifically providing that 
“Such company, corporation, or association is hereby 
placed under the control and subject to regulation by 
the State Railway Commission of the state of Nebraska, 
and subject to Article X of Chapter 67 of the Revised 
Statutes of Nebraska for the year 1913 so far as the pro- 
visions thereof are applicable to pipe lines as common 
carriers.” Laws 1917, c. 112, § 1, p. 284. As amended 
this provision is now found in section 75-601, R. S. Supp., 
1957. At that time Article X of Chapter 67, contained 
the provision that: ‘The commission shall have the 
power to regulate the rates and services of, and to ex- 
ercise a general control over all railroads, express com- 
panies, car companies, sleeping car companies, freight 
and freight line companies, and all other common car- 
riers engaged in the transportation of freight or pas- 
sengers within the state.” § 6107, Rev. St. 1913. 
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In 1937 the Legislature passed an act to regulate trans- 
portation of passengers and property by motor carriers 
in intrastate commerce upon the public highways of the 
state and conferred powers of administration upon the 
commission with reference thereto. Laws 1937, c. 142, 
p. 526. This act as amended is found in sections 75- 
222 to 75-250, R. R. S. 1943. 

In the 1943 revision, legislation concerning the com- 
mission was placed in Chapter 75. This included among 
other acts the above Motor Carrier Act and the Pipe 
Line Act. The report of the 1943 Statute Commission 
to the Legislature recommended that the phrase in the 
statute referring to “Article X of chapter 67 of the re- 
vised statutes of Nebraska for the year 1913,” above 
quoted, be changed to “subject to Chapter 75.’ As so 
changed the provision was approved and adopted as a 
part of the 1943 Revised Statutes. 

Camerland and Northwest assumed at the hearing 
before the commission, and Camerland assumes here, 
that the above language used in the 1943 revision 
makes the motor carrier provisions of the statute as to 
certificates of public convenience and necessity appli- 
cable to pipe line common carriers. 

Toronto contended at the hearing before the commis- 
sion, as it does here, that it is under the control and 
subject to the regulation of the commission as to rates, 
service, and general contro] as provided in section 75- 
201, R. S. Supp., 1957, which is: “The State Railway 
Commission shall have the power to regulate the rates 
and services of, and to exercise a general control over, 
all railroads, express companies, car companies, sleeping 
car companies, freight and freight-line companies, * * * 
and any other carrier engaged in the transportation of 
freight, passengers, * * *.” 

It calls attention to the provisions of Article IV, sec- 
tion 20, of the Constitution regarding the power of the 
commission which provides in part: “The powers and 
duties of such commission shall include the regulation 
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of rates, service and general control of common carriers 
as the Legislature may provide by law. But, in the ab- 
sence of specific legislation, the commission shall ex- 
ercise the powers and perform the duties enumerated 
in this provision.” 

It offered evidence that the commission had not ex- 
ercised the powers conferred as to pipe line common 
carriers in the absence of specific legislation. 

Toronto’s position is that recognizing the above powers 
of the commission over it as a common carrier by pipe 
line, it used the application for a certificate as a means 
upon which to base a request to the commission to ex- 
ercise the powers which it concedes are vested in the 
commission. 

The commission recognized that the question of the 
extent of its powers and jurisdiction was presented 
but did not decide those issues. 

The Motor Carrier Act, by its title and repeatedly 
throughout, refers to motor carriers in intrastate com- 
merce upon the public highways. By section 75-224, 
R. S. Supp., 1957, its provisions “shall apply to the trans- 
portation of passengers or property by motor carriers for 
hire engaged in intrastate commerce,” with exceptions 
not important here. Section 75-228, R. R. S. 1943, re- 
lating to certificates of public convenience and necessity 
directly relates itself to common carriers by motor ve- 
hicle in intrastate commerce on any public highway; and 
so it goes throughout the entire Motor Carrier Act. 

The question then comes: Did the 1943 Legislature, 
when it made common carriers by pipe line subject to 
Chapter 75 of the Revised Statutes “so far as the pro- 
visions thereof are applicable to pipe lines as common 
carriers,” intend thereby to make the Motor Carrier 
Act provision as to certificates of public convenience 
and necessity applicable to pipe lines? 

The Legislature has given this court no guide by 
which to determine the legislative intent. We see no 
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rational reason for so holding and none has been sug- 
gested to us. 

Chapter 75, article 6, R. R. S. 1943, relates to the nar- 
row and not involved field of transportation of petroleum 
products by pipe line common carriers for hire. It is 
clearly a specialized kind of transportation. It does not 
involve carriage by motor vehicles using the public 
highways. The problems of motor vehicles as common 
carriers using the public highways. are not presented. 
Except insofar as a pipe line may be in or across a 
public highway, its existence presents no use of a high- 
way problem. It presents no problem of regular or 
irregular routes or deviation of routes. Its patrons are 
few and known. Its problems, insofar as they relate to 
shippers and the public, are relatively simple in com- 
parison with the problems presented by common car- 
riers by motor vehicles on the public highways. 

Every reason that occurs to us points against the con- 
clusion that the Legislature intended to make the re- 
quirements of the Motor Carrier Act applicable to com- 
mon carriers of petroleum by pipe line. As pointed out, 
the provisions of the Motor Carrier Act are made ap- 
plicable to common carriers by motor vehicle in intra- 
state commerce on the public highways. Those provi- 
sions negative any conclusion that it is applicable to 
common carriers of petroleum by pipe line. 

In State ex rel. Bancroft v. Frear, 144 Wis. 79, 128 
N. W. 1068, 140 Am. S. R. 992, the Supreme Court ,had 
for determination a question of inclusion of an existing 
statute by reference. It said: “We should have as 
little confusion as possible in our statute law. Where 
the attempt is made to incorporate parts of a former law 
into one that is being presently made, the language used 
should be such as to indicate with a reasonable degree 
of certainty what was in the legislative mind. A careful 
and intelligent reading of the two acts should be suffi- 
cient to indicate to the reader what parts of the old law 
were applicable to and were incorporated in the new. 
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People are obliged to obey the laws, and in order that 
they may do so they should be put in a position where 
they can ascertain what they are.” This was followed 
and approved in State ex rel. Kunz v. Wendt, 225 Wis. 
10, 273 N. W. 72. 

Obviously it cannot be found here “‘with a reasonable 
degree of certainty” that the Legislature intended to 
make the motor carrier provisions here discussed appli- 
cable to pipe line common carriers. To do so would be 
to go to the center of the field of speculation and 
conjecture. 

Accordingly, we find no legislative intent to make the 
requirements of the Motor Carrier Act relating to the 
issuance of certificates of public convenience and neces- 
sity to common carriers by motor vehicles on the public 
highways “applicable” to common carriers of petroleum 
products by pipe line. 

This conclusion makes it unnecessary to discuss the 
assignments of error made by Camerland here, as they 
are predicated on the applicability of those requirements. 

For the reasons given herein the order of the com- 
mission is affirmed. 

AFFIRMED. 

MeEssmore, J., participating on briefs. 


VERNON WAYNE TENNYSON, DOING BUSINESS AS RAPID CITY 
CoLoR LABORATORIES, APPELLANT, v. AL J. WERTHMAN, 


APPELLEE. 
92 N. W. 2d 559 


Filed October 17, 1958. No. 34413. 


1. Libel and Slander: Limitations of Actions. An action for libel 
must be commenced within 1 year of the publication of the 
defamatory matier, the basis of the action. 

2. Limitations of Actions. The statute of limitations is not tolled 
as to an amended petition which alleges a new and different cause 
of action but the statute of limitations against the cause of 
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action pleaded in the amended petition runs until the filing of 
that pleading. 

3. Pleading. An amended pleading which amplifies, expands, clar- 
ifies, or elaborates with greater fullness of detail than was al- 
leged in the original pleading does not state a new and different 
cause of action. 

In deciding the correctness of a ruling on a demurrer 
to a pleading, only allegations of fact in the pleading to which 
it is directed may be considered. 

5. Libel and Slander: Pleading. A petition, to be sufficient to 
charge a cause of action for libel, which does not contain an 
allegation of special damage, must aver a publication which is 
libelous per se. 


A demurrer to a petition charging a libel 
admits the allegations of the petition and the implications fol- 
lowing naturally from the publication. 

7. Libel and Slander. The language of an alleged libel should be 
interpreted in its ordinary and popular meaning according 
to the sense in which it would be understood by the readers to 
whom it was addressed. 

Any language, the nature and meaning of which are 

to impute to a person the commission of a crime or to subject 

him to public ridicule, ignominy, or disgrace, is libelous per se. 


ApPpEAL from the district court for Cedar County: 
JoHn E. NEwTon, JupGE. Reversed and remanded with 
directions. 


Reeker, Tews & McFadden and Daniel D. Jewell, for 
appellant. 


Philip H. Robinson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BOSLAUGH, J. 

The substance of the petition of appellant is that the 
appellee published and distributed through the United 
States mail on or about May 12, 1955, libelous matter 
concerning appellant, to wit: “P.S. ONE OF THESE 
KIDNAPPERS (TRAVELING PHOTOGRAPHERS) IS 
SETTING UP SHOP ONE DAY DURING THE WEEK 
OF MAY 22 IN THE HARTINGTON HOTEL BUILD- 
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ING IN HARTINGTON. THERE WILL BE OTHERS. 
REMEMBER—YOU HAVE BEEN WARNED.” Appel- 
lant and appellee were business rivals and the object of 
appellee in publishing the libelous matter concerning 
appellant was to injure his business and build up the 
business of appellee. The libelous matter was exten- 
sively circulated and caused appellant large damage, in- 
juring his business and reputation in the sum of $30,000 
for which he prayed judgment against appellee. 

The amended petition of appellant states: He was 
at the times mentioned a traveling photographer engaged 
in that business using the name Rapid City Color Labo- 
ratories. In 1955 and for several years prior thereto 
he had operated his business in Hartington, Nebraska, 
during several weeks each year. Appellee was at the 
time stated in the pleading engaged in the photography 
business in the designated city. Appellee published 
and distributed through the United States mail on or 
about May 12, 1955, libelous handbills which stated: 
“P.S. One of these kidnappers (Traveling Photograph- 
ers) is setting up shop one day during the week of May 
22 in the Hartington Hotel Building in Hartington. 
There will be others. Remember—YOU HAVE BEEN 
WARNED:” A copy of one of the handbills was attached 
to and made a part of the pleading. Appellant and ap- 
pellee were business rivals and the libelous matter was 
published and circulated concernng appellant for the 
purpose of injuring his business and increasing the busi- 
ness of appellee. The libelous matter was extensively 
circulated and has caused appellant large damage by 
injuring his business and reputation in the sum of 
$30,000 for which he prayed judgment against appellee. 

A motion of appellee to strike the amended petition 
of appelllant because it stated a new cause of action, 
was a departure from the one pleaded in the original 
petition, and was barred by the statute of limitations 
when the amended petition was filed was sustained by 
the trial court and the amended petition stricken from 
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the record of the case. A general demurrer of appellee 
to the original petition of appellant was then sustained. 
Appellant elected not to plead further and a judgment 
of dismissal of the case was rendered. The present ap- 
peal was occasioned by that action of the trial court. 

The amended petition was stricken from the record 
because the hypothesis of appellee was accepted by the 
trial court that it stated a new and different cause of 
action than that claimed to be stated in the original 
petition; that the petition did not state a cause of action 
and therefore it was not effective to toll the statute of 
limitations; and that-more than 1 year had elapsed be- 
tween the publication of the alleged libel, May 12, 
1955, and the filing of the amended petition, November 
8, 1956. If this hypothesis was true, the ruling of the 
court was correct when it eliminated the amended peti- 
tion from the case. An action for libel must be com- 
menced within 1 year of the publication of the defama- 
tory matter, the basis of the action. § 25-208, R. R. S. 
1943; Reller v. Ankeny, 160 Neb. 47, 68 N. W. 2d 686. 
The statute of limitations is not tolled as to an amend- 
ment to a petition which alleges a new and different 
cause of action. If the facts incorporated into a petition 
by amendment constitute a cause of action independent 
from that stated in the original petition, the statute of 
limitations against the cause of action pleaded in the 
amendment runs until the filing of such amended peti- 
tion. Buerstetta v. Tecumseh Nat. Bank, 57 Neb. 504, 
77 N. W. 1094. 

The petition in the first paragraph slicwes the publi- 
cation by appellee of the libelous matter relied upon by 
the pleader, and the time of the publication. The second 
paragraph states the libelous matter quoted in the first 
paragraph was published of and concerning appellant, 
who was a rival in business of appellee, to injure appel- 
lant in his business and to benefit appellee in his busi- 
ness. The concluding paragraph of the pleading asserts 
wide publication and distribution of the alleged libelous 
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matter with resulting injury to the reputation of appel- 
lant and damages in a specified amount. 

The first two paragraphs of the amended petition 
state the nature, character, and location of the business 
of each of the parties in detail and more fully than the 
statement of the original petition that they were busi- 
ness rivals. There was an inference or implication from 
the allegation that they were business rivals and the 
identification of appellant as a traveling photographer 
in the libelous matter that each was engaged in the 
photography business, as is alleged in the amended peti- 
tion. The identical alleged libelous matter quoted in 
the petition is repeated in paragraph 3 of the amended 
petition, and the entire handbill containing the quoted 
matter was made by proper statement a part of the 
amended petition. The identical libel and publication 
alleged in the petition are repeated in the amended peti- 
tion. The matter alleged in paragraph 4 of it is the 
same as paragraph 2 of the petition except the first 
sentence thereof which was omitted as surplusage be- 
cause it was properly a matter of defense. Paragraph 
5 of the amended petition is in substance and legal ef- 
fect identical with paragraph 3 of the original petition. 

An amended petition which only amplifies, clarifies, 
or gives greater fullness of detail than is alleged in the 
original pleading does not state a new cause of action. 
The amended petition is of this character. It preserves 
in all respects the identity and characteristics of the 
identical cause of action alleged in the petition. There 
was but one libel and one cause of action alleged in the 
two petitions. 

Zitnik v. Union P. R. R. Co., 95 Neb. 152, 145 N. W. 
344, states: ‘The amended petition merely amplified 
and set out more specifically the various acts of omis- 
sion and commission of the defendant which it is claimed 
were included in the general allegations of negligence 
in the original petition. We think this is permissible, 
and that the amplification of the charge did not consti- 
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tute the bringing of a new action for a different cause.” 
In a headnote to that case it is said: “In an action for 
the negligent killing of plaintiff’s decedent, plaintiff may 
amend her petition by alleging other and additional 
grounds of negligence. Such amendment does not 
amount to a departure, and does not render the petition 
vulnerable to a plea of the statute of limitations * * *.” 
See, also, Johnson v. American Smelting & Refining Co., 
on rehearing, 80 Neb. 255, 116 N. W. 517; Buerstetta v. 
Tecumseh Nat. Bank, supra; Kennedy v. Potts, 128 Neb. 
213, 258 N. W. 471; Faulhaber v. Roberts Dairy Co., 147 
Neb. 631, 24 N. W. 2d 571; Annotation, 171 A. L. R. 1087. 

The record yields no support to the claim of appellee 
that the theory of the original petition was that appellee 
had charged appellant with being a kidnapper; that the 
amended petition embraced the theory that the entire 
publication, the handbill, charged appellant with bad 
business practices to his detriment; and that such a shift 
of theory constituted and substituted a new and inde- 
pendent cause of action in the litigation. The action of 
the trial court in striking the amended petition from the 
record was incorrect unless the original petition wholly 
failed to state a cause of action. 

The trial court sustained a general demurrer to the 
original petition. The determination of the sufficiency 
of the petition in this regard must be made exclusively 
from what is presented therein. The court must accept 
the facts as set forth in the petition and may not notice 
or consider extrinsic matters in determining whether 
the pleading states a cause of action. The court may 
not look beyond the pleading against which the demurrer 
was directed. Todd v. Board of Educational Lands & 
Funds, 154 Neb. 606, 48 N. W. 2d 706; Hester v. Young, 
154 Neb. 227, 47 N. W. 2d 515. The petition does not 
allege special damage. A petition, to be sufficient to 
charge a cause of action for a libel, which does not con- 
tain an allegation of special damage, must aver a publi- 
cation which is libelous per se. Callfas v. World Publish- 
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ing Co., 93 Neb. 108, 1389 N. W. 830; Hudson v. Schmid, 
132 Neb. 583, 272 N. W. 406; Barry v. Kirkland, 149 Neb. 
839, 32 N. W. 2d 757. 

The libelous publication alleged to have been made by 
appellee of and concerning appellant, according to the 
petition, is as follows: “P.S. ONE OF THESE KID- 
NAPPERS (TRAVELING PHOTOGRAPHERS) IS 
SETTING UP SHOP ONE DAY DURING THE WEEK 
OF MAY 22 IN THE HARTINGTON HOTEL BUILD- 
ING IN HARTINGTON. THERE WILL BE OTHERS. 
REMEMBER—YOU HAVE BEEN WARNED.” This 
must be, as a matter of law, libelous per se or the peti- 
tion fails to state a cause of action and the general de- 
murrer thereto was correctly sustained by the trial 
court. The petition charges, and appellee admits, that 
the quoted matter was published on or about May 12, 
1955, by appellee of and concerning appellant; that the 
parties were business rivals; that the purpose appellee 
had in publishing the quoted matter was to injure appel- 
lant’s business and to benefit appellee in his business; 
and that the defamatory matter was extensively circu- 
lated and resulted in injury and great damage to the 
business and reputation of appellant alleged to be the 
sum of $30,000. The general demurrer of appellee to 
the petition admitted the truth of the facts alleged there- 
in and any implication naturally following from the 
publication. Heckes v. Fremont Newspapers, Inc., 144 
Neb. 267, 13 N. W. 2d 110. Such an implication is that the 
parties were each engaged in the photography business 
because of the allegation that they were rivals in busi- 
ness and the identification by the publication that ap- 
pellant was a traveling photographer. 

The language of the publication asserted to be libelous 
may not be considered in a technical manner but must 
be interpreted in its ordinary and popular sense. In 
World Publishing Co. v. Mullen, 43 Neb. 126, 61 N. W. 
108, 47 Am. S. R. 737, it is stated: “The courts no longer 
strain to find an innocent meaning for words prima facie 
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defamatory, neither will they put a forced construction 
on words which may fairly be deemed harmless. * * * 
In determining whether the words of a publication are 
libelous the courts will not resort to any technical con- 
struction of the language used, but read the language 
in court as they would read it elsewhere. * * * Lan- 
guage alleged to be libelous is to be construed in its ordi- 
nary and popular sense, and the question is whether the 
language, when so construed, conveys, or is calculated 
to convey, to persons reading it the charge of a crime.” 
See, also, Pokrok Zapadu Publishing Co. v. Zizkovsky, 
42 Neb. 64, 60 N. W. 358; Bigley v. National Fidelity & 
Casualty Co., 94 Neb. 813, 144 N. W. 810, 50 L. R. A.N.S. 
1040; Morearty v. Strunk, 118 Neb. 718, 226 N. W. 329. 
Appellee asserts the only construction which can be 
placed upon the words “(Traveling Photographers)” in 
the publication is that they are an explanation of the term 
“kidnappers” therein. This argument expresses more 
confidence than it induces conviction. It is not prob- 
able the reading public to whom the defamatory material 
was distributed would or did understand the author 
intended to say that traveling photographers were, be- 
cause of the business in which they were engaged, kid- 
nappers. It is much more logical to conclude the read- 
ing public understood the author of the publication was 
informing them that the traveling photographer who was 
coming to Hartington at the time designated was not 
only a traveling photographer but he was also a kid- 
napper. It is significant that the defamatory material 
set forth in the petition was labeled a postscript. A per- 
missible inference is that the author intended it to be of 
such a nature that all who read it would understand 
that appellant was a most despicable character and 
should be certainly and entirely avoided. The crime of 
kidnapping is a serious, deliberate, and heinous one 
which frequently causes the perpetrator to commit other 
crimes to the injury of the victim and in some instances 
even to cause his death. The Legislature so considered 
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it. § 28-417, R. R. S. 1943. It is so regarded and con- 
demned by all right-thinking people. This publication, 
considered in an ordinary and popular sense, charged 
that appellant was a kidnapper. It was libelous per se 
and the original petition alleged a cause of action. 
Heckes v. Fremont Newspapers, Inc., supra, declares: 
“A publication is libelous per se if the nature and ob- 
vious meaning of the language is such as to impute to a 
person the commission of a crime, or to subject him to 
public ridicule, ignominy, or disgrace, or to render him 
contemptible or ridiculous in public estimation, or to 
expose him to public hatred or contempt, or to hinder 
virtuous men from associating with him.” See, also, 
Barry v. Kirkland, supra; Rimmer v. Chadron Printing 
Co., 156 Neb. 533, 56 N. W. 2d 806. 

The judgment should be and is reversed and the cause 
is remanded to the district court for Cedar County 
with directions to overrule the demurrer of appellee to 
the original petition, to deny the motion of appellee 
to strike the amended petition from the record of the case, 
and for further proceedings in accordance with law. 

REVERSED AND REMANDED WITH DIRECTIONS. 


LAWRENCE HECKMAN, APPELLANT, V. DONALD WALKER ET 


AL., APPELLEES. 
92 N. W. 2d 548 


Filed October 17, 1958. No. 34429. 


1. Landlord and Tenant. Where a landlord notifies his tenant for 
a fixed term that in case he holds over beyond the term he 
must pay a specified increased rental, the tenant will become 
liable for such rental if he in fact holds over, and either remains 
silent with reference to the notice, or fails to express his non- 
assent to the terms thereof. 

2. Frauds, Statute of. The implied contract thus created does not 
arise until the new year begins and is not therefore violative of 
the statute of frauds with reference to agreements not to be 
performed within 1 year. 
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3. Trial. Where, in an action for a money judgment, the undisputed 
evidence entitles the plaintiff to a judgment for a definite sum, 
it is the duty of the court to instruct the jury as to such fact 
and, in effect, to direct the jury to return a minimum verdict 
for such amount. 


APPEAL from the district court for Wayne County: 
LyLE E. Jackson, Jupce. Reversed and remanded. 


Frederick M. Deutsch and Gordon L. Gay, for appel- 
lant. 


B. B. Bornhoft and Hutton & Hutton, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 


This is an action to recover the rent due under an 
oral lease of certain farmlands. The jury returned a 
verdict for the defendant Walker, hereinafter called 
defendant, and the plaintiff appealed. 

The evidence shows that defendant leased certain 
lands belonging to the plaintiff for the 1955-crop year. 
Plaintiff testified that defendant rented certain de- 
scribed farm buildings and yards, a 25-acre pasture, and 
8 acres of alfalfa for a cash rental of $550. In addition 
thereto defendant rented a 55-acre field of alfalfa for 
which he was to give one-half of the alfalfa crop in the 
stack as rent. Defendant contended that the cash rent 
was to be $450, although there is evidence the defend- 
ant’s brother-in-law agreed to pay the additional $100, 
which he stated had been paid. Defendant testified that 
his brother-in-law agreed to pay one-half of the cash 
rent. The cash rent for 1955 appears to have been 
paid and all disputes adjusted, except that plaintiff took 
1% tons of hay in excess of one-half of the crop in 
dividing the hay in the stack. The undisputed evi- 
dence sustains a finding that defendant was short this 
34 of a ton of alfalfa hay worth $18.75. 

Prior to the termination of the 1-year oral lease, 
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plaintiff caused a written lease for 1 year, covering the 
1956-crop season, to be prepared, and delivered to the 
defendant. Defendant did not sign or return the lease, 
or make objection to its terms, and remained in posses- 
sion for the 1956-crop year. The unsigned written lease 
described the same property that defendant had leased 
the year before upon the same terms, the lease ex- 
pressly stating that the cash rent was to be $550. The 
defendant admitted having notice of the amount of 
cash rent demanded by the plaintiff before the termina- 
tion of the 1955 lease. 

It is the general rule that if a landlord notifies his 
tenant for a fixed term that in case he holds over be- 
yond the term he must pay a specified increased rental, 
the tenant will become liable for such rental if he in 
fact holds over, and either remains silent with reference 
to the notice, or fails to express his nonassent to the 
terms thereof. This result follows despite the provision 
of the statute of frauds with reference to agreements 
not to be performed within 1 year; the implied contract 
does not arise until the new year begins. See, 32 Am. 
Jur., Landlord and Tenant, § 950, p. 800; Annotation, 
109 A. L. R. 201. See, also, M. Samuels & Co. v. Zorbas, 
182 Minn. 345, 234 N. W. 468; Buesch v. McCullough, 
245 Ill. App. 68; Williams v. Foss-Armstrong Hardware 
Co., 135 Wis. 280, 115 N. W. 803. The defendant was 
clearly liable for cash rent for the year 1956 in the 
amount of $550. 

The plaintiff claims that defendant failed and neg- 
lected to harvest the alfalfa-hay crop and that it was 
necessary for plaintiff to do so to protect his interest 
therein. He claims $338.41 as the cost of putting the 
hay in the stack. Included in this amount is an item 
of $98.41 for baling the hay. The lease agreement did 
not provide that defendant should bale the hay. He is 
not liable for this item. The balance of $240 is a proper 
item to submit to the jury under proper instructions. 

Plaintiff claims that defendant, in dividing the 1956 
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hay crop, took 78 bales belonging to plaintiff. Defendant 
admits taking 50 bales of plaintifi’s hay by mistake. 
The amount taken, if any, over and above the 50 bales 
admittedly taken, constitutes a jury question. The value 
of the 50 bales was $53.13. 

It appears that defendant admittedly owed the plain- 
tiff $550 cash rent and $53.13 for the 50 bales mistakenly 
taken. Plaintiff owes defendant $18.75 for excess hay 
taken from the 1955 crop. The jury should have been 
instructed that plaintiff was entitled to $584.38 under the 
undisputed evidence. Kuhlman v. Farmers Union Co- 
Operative Assn., 152 Neb. 597, 42 N. W. 2d 182. Other 
items claimed should have been submitted to the jury 
under proper instructions. 

The verdict of the jury is contrary to the undisputed 
evidence in the record. The judgment of the district 
court is reversed and the cause remanded for a new 
trial. 

REVERSED AND REMANDED. 


State or NEBRASKA EX REL. EUGENE F. FITZGERALD, 
County ATTORNEY OF DoucLtas County, NEBRASKA, 
' APPELLEE, v. Leo KUBIK ET AL., APPELLANTS. 
92 N. W. 2d 5338 


Filed October 24, 1958. No. 34384. 


1. Intoxicating Liquors. Liquor cannot be lawfully sold by the 
drink outside the corporate limits of cities and villages. In 
other words, insofar as selling and dispensing liquor by the 
drink is concerned, the country outside the boundaries of 
incorporated cities and villages is dry territory. 

Intoxicating Liquors: Nuisances. The maintaining of a place 
where liquor is habitually brought by others to be there con- 
sumed, with the encouragement of the owner who profits from 
the sale of “set-ups,” constitutes a public nuisance when such 
place is operated in territory in which sales by the drink are 
prohibited. 


w 
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APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Schrempp & Lathrop, for appellants. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for appellee. 


Heard before Smumowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


WENKE, J. 

This is an action brought to enjoin the operation of 
an establishment known as the Carter Lake Country 
Club on the grounds that it was being operated as a 
common nuisance. The action was brought in the 
district court for Douglas County on October 14, 1957, 
in the name of the State of Nebraska on the relation of 
Eugene F. Fitzgerald, County Attorney for Douglas 
County. The trial court found that the Carter Lake 
Country Club was being operated by the defendant 
Leo Kubik as a commercial enterprise and in such a 
manner as to be in violation of the provisions of the 
Nebraska Liquor Control Act and, therefore, a common 
nuisance within the meaning thereof. It ordered that 
the operation of the club be permanently enjoined. The 
named defendants Carter Lake Country Club, Leo 
Kubik, and Regina Kubik thereupon filed a motion for 
new trial, which was overruled. This appeal was taken 
therefrom by the defendants Leo Kubik and Regina 
Kubik, who are husband and wife. In view of the na- 
ture of the action it will be reviewed in this court de 
novo. § 25-1925, R. R. S. 1943. 

The evidence establishes that on October 14, 1957, 
when this action was instituted, Leo Kubik and Regina 
Kubik were the record title owners of that part of Lot 
Four (4), East Omaha Land Company’s Land, lying 
south of Locust Street and northwest of Abbott Drive, 
Douglas County, Nebraska, which property appellant 
Leo Kubik, whom we shall herein refer to as Kubik, 
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had owned for more than 10 years prior thereto; that the 
property is commonly described as 1515 East Locust 
Street, East Omaha, Douglas County, Nebraska, but 
is entirely outside of any incorporated city or village; 
that Kubik caused substantial improvements to be built 
on this land; and that in either May or June of 1957 
Kubik began to use these improvements by operating 
a business therein under the name of the Carter Lake 
Country Club. Although Kubik testified he went 
through certain procedures to organize Carter Lake 
Country Club as a private club, apparently to bring it 
within the meaning of subdivision (19) of section 53- 
103, R. R. S. 1948, the evidence establishes that he ac- 
tually operated the Carter Lake Country Club as a 
private business. 

Although the club would be opened somewhat earlier, 
most of its business was conducted after 1 o’clock a.m. 
It would remain open thereafter as long as any cus- 
tomers remained, which had been as late as 6 o’clock 
a.m. prior to October 15, 1957, on which date it. was 
closed by the law enforcement officers of Douglas 
County. The principal business of the club consisted 
of furnishing and serving set-ups for intoxicating liquors, 
although incident thereto it did serve some food to some 
of its patrons. The evidence shows the principal busi- 
ness of the club was operated in the following manner: 
If an adult person, who appeared to be respectable, 
came to the club with a bottle of intoxicating liquor 
(apparently a fifth) he could gain admission thereto but 
before entering the bar, or main room of the club 
through the second set of doors, he had to exchange his 
bottle of liquor for a card; this card, on which his name 
and the kind or brand of liquor which he had furnished 
was written, had numbers from 1 through 25 printed 
along the outer edges thereof and entitled the person 
whose name was written thereon to buy 25 drinks in 
the bar room of the club at 50 cents each of the kind 
and brand of liquor he had furnished, one number 
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being punched for each drink served; and while the 
name of the person who furnished the liquor would be 
written on the bottle he had furnished to the manage- 
ment of the club, however, in serving that person and 
his guest no attempt was made to supply liquor solely 
from his bottle, but it was served from any bottle of 
liquor of the same kind and brand, the management 
furnishing the mix and ice, or either, for that purpose. 
It thus becomes evident that through the medium of 
furnishing a bottle of intoxicating liquor and the pay- 
ment of $12.50 (50 cents for each drink when served) 
any person patronizing the club could buy 25 drinks of 
intoxicating liquor of the kind and brand he had 
furnished. 

There is no evidence of the club having been run in a 
disorderly or improper manner and therefore a_pos- 
sible nuisance at common law. See State ex rel. John- 
son v. Hash, 144 Neb. 495, 13 N. W. 2d 716. So the 
question arises as to whether or not it is a common 
nuisance within the meaning of the Nebraska Liquor 
Control Act. Section 53-198, R. R. S. 1943 (formerly 
§ 53-376, C. S. Supp., 1941), which is a part of that act, 
provides, insofar as here material, as follows: ‘Any * * * 
building * * * structure or place of any kind where 
alcoholic liquors are sold, * * * bartered or given away, 
in violation of this act, or where persons are permitted to 
resort for the purpose of drinking same, in violation of 
this act, or any place where such liquors are kept for 
sale, barter or gift, in violation of this act, and all 
such liquors, and all property kept in and used in main- 
taining such a place, are each and all of them hereby 
declared to be a common nuisance; and any person who 
maintains or assists in maintaining such common nuis- 
ance shall be guilty of a violation of this act.” Section 
53-199, R. R. S. 1943 (formerly § 53-377, C. S. Supp., 
1941), sets out the authority of the courts to deal there- 
with if such nuisance exists and provides, insofar as 
here material, as follows: “* * * county attorney in the 
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county where such nuisance exists, or is kept or main- 
tained, may maintain an action by injunction, in the 
name of the State of Nebraska, to abate and tempor- 
arily or permanently to enjoin such nuisance. The court 
shall have the right to make temporary and final orders 
as in other injunction proceedings. The plaintiff shall 
not be required to give bond in such action, and, upon 
final judgment against the defendant, such court shall 
also order that such room, house, building, structure, 
boat or place of any kind shall be closed and padlocked 
for a period of not less than three months nor more 
than two years * * *,” 

It is true, as appellants point out, that nothing in the 
Nebraska Liquor Control Act “shall prevent the pos- 
session and transportation of alcoholic liquor for the 
personal use of possessor, his family and guests; * * *.” 
§ 53-102, R. R. S. 1943. However, as we said in State 
ex rel. Johnson v. Hash, supra: “Liquor cannot be law- 
fully sold by the drink outside the corporate limits of 
cities and villages under any circumstances. In other 
words, insofar as selling and dispensing liquor by the 
drink is concerned, the country outside the boundaries 
of incorporated cities and villages is dry territory. 
This does not mean that persons may not congregate in 
such territory for the purpose of imbibing intoxicating 
liquors. It merely means that business places engaged 
in selling and dispensing liquors by the drink are not 
permitted in such areas under the terms of the act.” 

The opinion further states: “The act clearly indi- 
cates a legislative policy that places which permit sales 
by the drink and its consequent group drinking in the 
territory outside the corporate limits of cities and vil- 
lages are contrary to the public health, morals and wel- 
fare of the people of this state.” 

We think the following from State ex rel. Johnson v. 
Hash, supra, has direct application to the factual situ- 
ation here presented and controlling thereof: “It is clear 
that defendants were operating a place of business for 
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profit, which brought upon the community all the evils 
of public group drinking in rural areas, contrary to the 
provisions of the Nebraska Liquor Control Act. Defend- 
ants cannot escape responsibility for their contribution 
to the evils decried by the legislature by merely showing 
that liquor was not sold by them. By the simple ex- 
pedient of having their patrons bring their own liquor, 
the defendants furnishing every other facility for the 
promulgation of the evils proscribed by the legislature, 
the defendants must be deemed to have created and 
maintained a public nuisance in direct contravention 
to the declared purposes of the act. 

“We think the maintaining of a place where liquor 
is habitually brought by others to be there consumed, 
with the encouragement of the owner who profits from 
the sale of ‘set-ups,’ with all the evil results of public 
group drinking present, constitutes a public nuisance 
when such place is operated in territory in which sales 
by the drink are prohibited * * *.” 

As we said in State ex rel. Johnson v. Hash, supra: 
“But where, as here, the main business of the defend- 
ants contravenes the law of the state and the legitimate 
business of the place is either a sham or a minor part of 
the whole, the only adequate remedy consists of an 
abatement of the nuisance by closing the place by in- 
junctive process in the manner prescribed by the 
legislature.” 

Having come to the conclusion, based on the facts 
as we have determined them to be, that the trial court 
was correct in what it did, we affirm its action taken 
herein. 

AFFIRMED. 
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JouHn L. WALLA ET AL., APPELLANTS, V. OAK CREEK 
TOWNSHIP, A MUNICIPAL CORPORATION IN SAUNDERS 


CouNTY, ET AL., APPELLEES. 
92 N. W. 2d 542 


Filed October 24, 1958. No. 34891. 


1. Waters. Surface water is that which is diffused over the sur- 
face of the ground, derived from falling rains or melting snows, 
and continues to be such until it reaches some well-defined 
channel in which it is accustomed to and does flow with other 


waters. 

2. The upper owner of land has the right, without inter- 
ference, to have the flow of surface water follow along a 
well-defined watercourse from his land. 

3. Where surface water resulting from rain and snow 


flows in a well-defined course, whether it be a ditch, swale, or 
draw in its primitive condition, its flow cannot be arrested 
or interfered with by a landowner to the injury of neighboring 
proprietors. 

4. Waters: Drains. It is the duty of those who build structures 
across natural drainways to provide for the natural passage 
through such obstructions of all waters which may be reasonably 
anticipated to drain there. 

5. Waters. Where water, be it surface water, the result of rain 
or snow, or the water of springs, flows in a _ well-defined 
course, be it ditch or swale or draw in its primitive condition, 
and seeks its discharge in a neighboring stream, its flow can- 
not be arrested or interfered with by a landowner to the injury 
of the neighboring proprietors, and what a private proprietor 
may not do neither can the public authorities, except in the 
exercise of the right of eminent domain. 


APPEAL from the district court for Saunders County: 
JouN D. ZEILINGER, JuDGE. Affirmed. 


Phillip A. Tomek, John G. Tomek, and William E. 
Tomek, for appellants. 


George W. Haessler, for appellees. 


Heard before Simmons, C. J., CarTeR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


WENKE, J. 
This is an appeal from the district court for Saunders 
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County. It involves an action brought therein by John 
L. Walla and Adeline Walla, husband and wife, to en- 
join the officers of Oak Creek Township in Saunders 
County, their agents and employees, from constructing a 
culvert across a public highway just south of and im- 
mediately adjacent to the Wallas’ farm. After trial 
was had the district court dismissed the plaintiffs’ peti- 
tion and also dissolved a temporary restraining order 
that had been granted plaintiffs at the commencement 
of the action. Plaintiffs filed a motion for a new trial. 
This motion the trial court overruled and plaintiffs took 
this appeal therefrom, giving a supersedeas bond in the 
amount fixed by the trial court. 

If appellants are entitled to the relief they herein 
seek, injunction would be the proper action for that 
purpose. Town of Everett v. Teigeler, 162 Neb. 769, 77 
N. W. 2d 467; McGill v. Card-Adams Co., 154 Neb. 332, 
47 N. W. 2d 912. Such action being one in equity is 
triable de novo in this court and every case of this char- 
acter must necessarily stand or fall upon the factual 
situation disclosed by the record. Mader v. Metten- 
brink, 159 Neb. 118, 65 N. W. 2d 334. 

There is a good deal of evidence relating to material 
matters that is in irreconcilable conflict. We have often 
stated that: ‘Actions in equity, on appeal to this court, 
are triable de novo, subject, however, to the rule that 
when credible evidence on material questions of fact 
is in irreconcilable conflict, this court will, in determin- 
ing the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the 
facts rather than the opposite.” Wiskocil v. Kliment, 
155 Neb. 103, 50 N. W. 2d 786. See, also, Town of Everett 
v. Teigeler, supra; Mader v. Mettenbrink, supra; Keim 
v. Downing, 157 Neb. 481, 59 N. W. 2d 602. 

At the conclusion of the trial appellants’ counsel re- 
quested the trial court to view the premises, which 
request the trial court granted. In view thereof the 
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following has application: “The trial court is required 
to consider any competent and relevant facts revealed by 
a view of the premises as evidence in the case, and a duty 
is imposed on this court on review of findings made 
by the trial court to give consideration to the fact 
that the trial court did view the premises; provided, 
that the record contains competent evidence to support 
the findings.” Mader v. Mettenbrink, supra. See, also, 
Town of Everett v. Teigeler, supra. 

Oak Creek Township in Saunders County consists of 
Township 13 North, Range 5 East of the 6th P. M. The 
appellants purchased the southeast quarter of Section 
13 in this township sometime in 1950 and moved thereon 
in January 1951. They have lived on this farm ever 
since, making it their home. 

There is an east-west township road along the south 
side of this farm. The improvements on the farm, 
which are substantial and in good condition, are located 
just north of this road in an area that is about 300 feet 
wide, east and west, and east of a point some 650 feet 
east of the southwest corner thereof. We shall refer 
to the area on which these improvements are located as 
the farmyard. 

Across the section line to the south of this farmyard 
is an area in the northeast quarter of Section 24 of 
some 15 to 19 acres that drains to the north and forms 
a small swale just south of the section line. The col- 
lected surface water coming into this swale did, when 
the area was in its natural state, flow therein north and 
across the section line. After doing so this water would 
then flow northeast across the area where the improve- 
ments are now located on appellants’ farm, entering it 
somewhere near the southwest corner thereof. This 
drainage to the north was caused by a slight rise in the 
lay of the land just to the east of the swale and south 
of where the house has now been placed on appellants’ 
land, which is near the southeast corner of their farm- 
yard. Water coming from the west in the ditch on the 
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north side of the road also flows northeasterly across 
appellants’ farmyard as there is no ditch on the north 
side of the road in front of it wherein this water can 
flow on to the east. 

When the township road obstructing this natural flow 
was first built the record does not disclose. However, 
when it was built a culvert was placed therein at about 
the point where the swale is located, thus permitting 
the water coming to the road in the swale to flow to the 
north as it had always done in its natural state. This 
culvert was inspected by those in charge of the road 
as late as January 3, 1951, and found to be open and in 
good condition. It consisted of a tube 30 inches in 
diameter and 36 feet long. It is evident this tube is 
no longer in the road. Just when it disappeared is not 
shown by the record, although its disappearance was 
officially noted by those in charge of the road on Jan- 
uary 6, 1956. 

There is another culvert across the township road 
south of appellants’ farm. It is located some 200 feet 
east of appellants’ farmyard. Water flows through this 
culvert from south to north and then onto and across 
appellants’ farm. In the fall of 1956 the Oak Creek 
township board decided to clean out this culvert, fil 
over it, and do some grading on this road from this 
culvert east. For this purpose one of the board members 
contacted Ermin Benes, a brother-in-law of the appellant 
John L. Walla, and contracted with him to do the work, 
which he did. However, while doing this work Benes 
used his dozer to cut a substantial ditch along the south 
side of the road through the rise, or saddle, to which we 
have already referred. This ditch was cut through this 
rise or saddle by Benes without authority as he had not 
been directed to do it by either the board or any of 
its members. It was solely the act of Benes. The cut- 
ting of this ditch damaged the farm to the south of this 
road and permitted all water approaching the road from 
the south in the swale, which we have already referred 
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to herein, to flow east to the culvert under the road lo- 
cated to the east of appellants’ farmyard. Doing so will 
eventually cause erosion to the farmland to the south 
thereof. 

When this situation came to the attention of the mem- 
bers of the board they immediately took action to re- 
store the situation to its former condition by placing 
a culvert, consisting of a 24-inch tube, across the road 
at about the point where a culvert had formerly been. 
This action was then brought by appellants to prevent 
the board from doing so. 

“Surface water is that which is diffused over the sur- 
face of the ground, derived from falling rains or melting 
snows, and continues to be such until it reaches some 
well-defined channel in which it is accustomed to and 
does flow with other waters.” Schomberg v. Kuther, 
153 Neb. 413, 45 N. W. 2d 129. See, also, Mader v. Met- 
tenbrink, supra. 

“The upper owner of land has the right, without in- 
terference, to have the flow of surface water follow 
along a well-defined watercourse from his land.” Mc- 
Gill v. Card-Adams Co., 154 Neb. 332, 47 N. W. 2d 912. 

“Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, 
swale, or draw in its primitive condition, its flow can- 
not be arrested or interfered with by a landowner to 
the injury of neighboring proprietors.” McGill v. Card- 
Adams Co., supra. See, also, Town of Everett v. Teige- 
ler, supra; Schomberg v. Kuther, supra; Bussell v. Mc- 
Clellan, 155 Neb. 875, 54 N. W. 2d 81. 

“It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstruction of all waters which may be 
reasonably anticipated to drain there. This is a con- 
tinuing duty.” McGill v. Card-Adams Co., supra. See, 
also, Town of Everett v. Teigeler, supra; Mader v. Met- 
tenbrink, supra; Clare v. County of Lancaster, 160 Neb. 
622, 71 N. W. 2d 190; Purdy v. County of Madison, 156 
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Neb. 212, 55 N. W. 2d 617. As stated in Clare v. County 
of Lancaster, supra: “The counties had the right to re- 
construct this highway in 1949. No one questions this 
right. This they did. In this it was their right and 
duty to provide for the flow of the water as it was wont 
to flow in the course of nature theretofore.” The same 
is true here. 

“Where water, be it surface water, the result of rain 
or snow, or the water of springs, flows in a well-de- 
fined course, be it ditch or swale or draw in its primi- 
tive condition, and seeks its discharge in a neighboring 
stream, its flow cannot be arrested or interfered with 
by a landowner to the injury of the neighboring pro- 
prietors, and what a private proprietor may not do 
neither can the public authorities, except in the exer- 
cise of the right of eminent domain.” Roe v. Howard 
County, 75 Neb. 448, 106 N. W. 587,5 L. R. A. N.S. 
831. See, also, Purdy v. County of Madison, supra; 
Leaders v. Sarpy County, 134 Neb. 817, 279 N. W. 809. 

Applying the foregoing principles to the factual situ- 
ation here present we find the trial court came to the cor- 
rect conclusion for, under the factual situation here 
present, it was the duty of the officers of Oak Creek 
Township to provide for the flow of the water coming 
down this swale as it was wont to flow in the course 
of nature. Nor did appellants obtain any rights by 
reason of the fact that the culvert was apparently not 
in the road for some years for, as stated in Roe v. Howard 
County, supra: “An easement by prescription can be 
acquired only by an adverse user for ten years, * * *.” 
See, also, Mader v. Mettenbrink, supra. 

Having come to the same conclusion as the trial court, 
we affirm the judgment it rendered. 

AFFIRMED. 
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OMAHA Paxton HOTEL Co., APPELLANT, v. BOARD OF 
EQUALIZATION OF DouGcLas County, NEBRASKA, APPELLEE. 
92 N. W. 2d 537 


Filed October 24, 1958. No. 34392. 


1. Taxation. Ordinarily the valuation of a county assessor for 
tax purposes will be presumed to be correct. The burden of 
proof rests upon the taxpayer to prove that an assessment is 
excessive, 

Where the evidence shows that an assessment by a 

county assessor was arbitrarily made, the assessment cannot 

be sustained. In such a situation the valuation becomes one of 
fact to be determined from the evidence, unaided by presumption. 


APPEAL from the district court for Douglas County: 
Patrick W. LYNcH, JupGE. Reversed and remanded with 
directions. 


Gaines, Spittler & Moore, for appellant. 
Eugene F. Fitzgerald and John C. Burke, for appellee. 


Heard before Smmmons, C. J., Carrer, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and Bosbaucu, JJ. 


CHAPPELL, J. 

This is an appeal by plaintiff, Omaha Paxton Hotel 
Company, from a judgment rendered by the district 
court for Douglas County affirming the action of defend- 
ant Board of Equalization in fixing the basic value of 
plaintiff's land and improvements located at the south- 
west corner of Fourteenth and Farnam Streets in 
Omaha. The county assessor had fixed the basic value 
of plaintiff’s land for 1956 at $140,000, and of plaintiff’s 
improvements thereon at $1,054,000, or a total of $1,- 
194,000. After hearing, defendant dismissed plaintiff's 
complaint that such valuations were excessive, and 
therefrom plaintiff appealed to the district court, which 
rendered a judgment affirming the action of defendant 
upon the grounds, among others, that plaintiff had failed 
to establish by a preponderance of evidence that such 
values were excessive when compared with values placed 
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on other similar property, or that the fixing thereof 
was the result of a failure of plain legal duty and was 
not a mere error of judgment. Thereafter, plaintiff’s 
motion for new trial was overruled, and it appealed, as- 
signing in effect that the trial court erred in so finding 
and adjudging the issues. We sustain the assignment. 

Section 77-201, R. S. Supp., 1955, effective September 
18, 1955, and applicable herein, provided that all tangible 
and real property in this state, not expressly exempt 
therefrom, should be valued at its basic value and as- 
sessed at 50 percent of such basic value, which should 
be taken and considered as the taxable value upon which 
the levy should be made. 

Previously, section 77-201, R. S. Supp., 1953, effective 
March 6, 1953, was identical except it provided that all 
property in this state, not expressly exempt therefrom, 
should be subject to taxation and valued at its actual 
value and assessed at 50 percent of such actual value, 
which should be taken and considered as the taxable 
value upon which the levy should be made. 

Section 77-112, R. S. Supp., 1955, effective September 
18, 1955, and applicable herein, provided that basic value 
should mean the value of property for taxation that is 
ascertained by using the following formula where ap- 
plicable: ‘“(1) Earning capacity of the property; (2) 
relative location; (3) desirability and functional use; 
(4) reproduction cost less depreciation; and (5) compari- 
son with other properties of known or recognized: 
value.” 

Previously, section 77-112, R. R. S. 1943, provided 
that: “Actual value” should mean value in the market 
in the ordinary course of trade. 

In that connection, it is conceded that defendant 
passed a resolution in 1956 which in effect made basic 
value 70 percent of actual value. 

At the outset, it should be noted that the defendant, 
relying upon DeVore v. Board of Equalization, 144 Neb. 
351, 13 N. W. 2d 451, argued that all evidence sought 
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to be introduced relating to a compromise and settlement 
by stipulated court decree fixing the 1955 values of 
plaintiff's property for assessment purposes was imma- 
terial as evidence of the value of such property for 1956. 
The record shows that ruling upon objections of defend- 
ant to admission of the decree itself, and evidence di- 
rectly relating thereto, was generally deferred and not 
specifically disposed of. In that connection, there was 
competent and relevant evidence adduced by both parties 
with regard to the actual value of plaintiff’s property in 
1955, and the actual and basic value of plaintiff’s prop- 
erty in 1956, which was properly received. It appears 
that the decree itself, together with evidence directly 
relating thereto, was not admissible, but that alone 
would not require a reversal because we have consis- 
tently held that: “In a case tried to the court, either in 
law or in equity, the presumption obtains that the trial 
court in arriving at decision considered only such evi- 
dence as was competent and relevant, and this court will 
not reverse a case so tried because other evidence was 
admitted, if there is sufficient competent and relevant 
evidence in the record to sustain the judgment.” Pierce 
v. Fontenelle, 156 Neb. 235, 55 N. W. 2d 658. 

In such a situation, this court on appeal also considers 
only such evidence as is competent and relevant, bear- 
ing in mind, as hereinafter observed, that in this case 
the actual and basic value of plaintiff’s property in 1956 
was one of fact to be determined from such evidence, 
unaided by any presumption. 

The manager of plaintiff’s hotel for the last 15 years, 
who was familiar with its operations, was called as a 
witness by plaintiff. He testified that no basic improve- 
ments, except ordinary maintenance, had been made on 
plaintiff’s property for the last few years, and that it 
was fundamentally the same property in 1956 as in 
1955; and that between 1955 and 1956 there had been 
an increase in room vacancies, which resulted in about 
70 percent occupancy, but that the hotel had charged 
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the same rates at all times, and its income and profits 
had decreased. He did not have the exact gross and net 
income figures for 1956 because they were handled in 
plaintiff's home office, which without dispute was in 
Galveston, Texas. 

A man who had been engaged in the real estate busi- 
ness in Omaha since 1919, and had no interest in the 
Paxton Hotel property, was called as a witness by plain- 
tiff. His testimony revealed substantially the following: 
That he was a qualified expert in making appraisals of 
real property such as that involved, and that at plain- 
tiff’s request he had appraised it in March 1956 for the 
tax year 1955. He did have an interest in the Woodmen 
of the World Building directly east of the Paxton Hotel, 
and at one time previously had an interest in a park- 
ing lot across the street north of the Woodmen of the 
World Building. Thus he claimed to have some knowl- 
edge of property values in that vicinity, although he 
placed no specific value on any properties thereat ex- 
cept plaintiffs property. 

In making the appraisal, he knew that in March 1956 
the Paxton Hotel had 300 rooms with an occupancy of 
about 73 percent, and each room rented for an average 
of $7 a day. He had no knowledge of plaintiff’s income 
for the lease of a drug store in the Paxton Hotel on the 
corner of Fourteenth and Farnam Streets, and he had 
no exact knowledge of plaintiff’s income from its bar, 
restaurant, and other facilities. However, he figured 
same at 46 percent of gross income according to stand- 
ards of measurement authorized by a national survey 
of hotels. He knew, and it was undisputed, that plain- 
tiff’s property was suitable only for a hotel. He knew 
that the Paxton Hotel was built in 1928, and from his 
figures adduced the number of cubic feet in the build- 
ing. He claimed to be familiar with the Fontenelle 
Hotel, and testified that it was the only one in the 
downtown area comparable in size and quality with 
that of the Paxton Hotel. He admitted that they had 
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the same number of rooms, but testified that the Fon- 
tenelle Hotel rooms were larger and that such hotel had 
double special accommodations, and because thereof 
and because of its location, such hotel was in a higher 
psychological level; and that it was in a more desirable 
location because of close proximity to other high-class 
buildings and units, such as the Athletic Club, the Muni- 
cipal Auditorium, and the biggest retail stores and 
banks, which would all be factors increasing its valua- 
tion. However, he placed no valuation on the Fontenelle 
Hotel property. 

In that connection, it was his opinion that plaintiff's 
property had decreased in actual value between 1955 
and 1956 because of general attrition of the east end of 
the heart of the downtown area by movement therefrom 
toward the west section of the city. It was his opinion 
that on March 1, 1956, all of plaintiff's property except 
the furniture, but including the land and improvements, 
had an actual value of $1,100,000, which would give it 
a total basic value of only $770,000, or $424,000 less than 
$1,194,000 as fixed by the county assessor. 

Generally speaking, plaintiff’s expert testified that 
in arriving at that valuation he took into consideration 
capitalization of the property on an income basis, rela- 
tive location, functional use, cost less depreciation of 
the building, plus value of plaintiff’s land fixed at $115.,- 
500, then compared values and compared as well as 
possible plaintiffs hotel with other hotels in their opera- 
tions. 

The county assessor was called as a witness by de- 
fendant. He testified that on March 1, 1956, he assessed 
plaintiff's land at a basic value of $140,000, and plain- 
tiff’s improvements at a basic value of $1,054,000, and, 
over objection, expressed the conclusion that such values 
were fairly equalized and uniform with similar property 
in Douglas County. On cross-examination, however, he 
admitted that such values had been made by someone 
else in his office, he did not know who, and that they 
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were so submitted to and accepted by him. In that re- 
spect, he admitted that he had no personal knowledge 
about the number of rooms in the Paxton Hotel, its po- 
tential income, or anything else about such hotel. His 
office did have a card record which had been prepared 
by an appraisal board no longer in existence, upon 
which appeared the cubic content of plaintiff’s hotel 
building, when it was built, type of construction, cost of 
replacement, and depreciation factors. However, admit- 
tedly such card record contained no information with 
regard to income of plaintiff’s property. He did not 
know how plaintiff’s rates compared with those of the 
Fontenelle Hotel, and admited that they might be con- 
siderably lower. He finally admitted that in giving his 
testimony about the value of plaintiff’s property he re- 
lied upon the card records aforesaid which he had with 
him at the trial, and what somebody in his office had 
told him, but he could not remember who it was, and 
no such person was called as a witness by defendant. 

In other words, the county assessor never inspected 
plaintiffs property, failed to perform his plain legal 
duty and conform to the formula provided by section 
77-112, R. S. Supp., 1955, in material respects, and with- 
out any proper foundation therefor arbitrarily made 
the values given by him. 

As recently as K-K Appliance Co. v. Board of Equali- 
zation, 165 Neb. 547, 86 N. W. 2d 381, this court held: 
“Ordinarily the valuation of a county assessor for tax 
purposes will be presumed to be correct. The burden of 
proof rests upon the taxpayer to prove that an assess- 
ment is excessive.” In that respect however: “Where 
the evidence shows that an assessment by a county as- 
sessor was arbitrarily made, the assessment cannot be 
sustained. In such a situation the valuation becomes one 
of fact to be determined from the evidence, unaided by 
presumption.” Those rules have application herein. 

In that connection, a man who had been engaged in 
the real estate business in Omaha since 1898 was called 
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as a witness by defendant. His testimony revealed that 
he was a qualified expert in making appraisals of real 
property such as that here involved, and that at defend- 
ant’s request he had appraised plaintiff’s property in 
March 1956 for the tax year 1955. He had been a mem- 
ber of the Douglas County tax appraisal board from 
1947 to 1955. His testimony revealed that in fixing the 
value of plaintiff’s property he used a method and for- 
mula comparable in material respects with that used by 
plaintiff's expert, except that he used different per- 
centages in determining capitalization on an income basis 
and cost less depreciation. His opinion was that in 1956 
the actual value of plaintiff’s land was $200,000, with a 
basic value of $140,000, and that the actual value of 
plaintiff’s improvements was $1,400,000, with a basic 
value of $980,000. That conclusion made the basic value 
of plaintiff’s land and improvements $1,120,000 instead 
of $1,194,000, as fixed by the county assessor and af- 
firmed by both the board of equalization and the district 
court. It will be borne in mind that, as shown by de- 
fendant’s expert, the tax levy for 1956 upon plaintiff's 
land would, in the light of basic values fixed by such 
witness, be made upon 50 percent of $140,000, or $70,000, 
as it was made in 1955 on an assessed value of $140,000, 
and the levy on plaintiff’s improvements was made in 
1955 on 50 percent of an assessed value of $972,000, or 
$486,000, but would be made in 1956 on 50 percent of 
a basic value of $980,000, or $490,000. 

In that respect, such witness testified that the assessed 
value used in 1955 as aforesaid was only 80 percent 
of the actual value of plaintiff’s property under the tax 
procedure then used in Douglas County; that there had 
not been much change and no increase in actual value 
of plaintiff’s property between March 1955 and March 
1956; and that the values given by him on plaintiff’s 
property for 1956 were fairly equalized with other values 
on comparable property. In that connection, he was 
familiar with the Fontenelle Hotel property, which, as 
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admitted by plaintiff's expert witness, was the only hotel 
comparable with plaintiff's property in the downtown 
district, but had a higher valuation, as heretofore pointed 
out. He testified that in 1956 the basic value of the Fon- 
tenelle Hotel land was properly fixed by the county as- 
sessor at $145,000, which would make its actual value 
$207,143, and the basic value of the Fontenelle improve- 
ments was so fixed at $1,120,000, which would make its 
actual value $1,600,000. Admittedly, as fixed by defend- 
ant’s own expert, the total basic value of plaintiff's 
property by comparison should be $1,120,000 instead of 
$1,194,000, as fixed by the county assessor. 

As we view the record, plaintiff established that the 
basic value fixed by the county assesssor and approved by 
defendant was excessive, but plaintiff failed to establish 
that in March 1956 the total actual value of plaintiff's 
property was only $1,100,000, which would give it a 
basic value of only $770,000. If, as plaintiff’s expert tes- 
tified, the actual value of plaintiff’s land was $115,500, 
then its basic value would be only $80,850, and the actual 
value of plaintiff’s improvements would be only $984,500, 
which would give it a basic value of only $689,150. We 
conclude that the evidence will not support such specific 
valuations. 

On the other hand, the only competent evidence ad- 
duced by defendant upon values supports and sustains a 
conclusion that the basic value of plaintiff's land was 
$140,000, and frankly admits that the basic value of 
plaintiff's improvements was only $980,000, making a 
total basic value of $1,120,000. Under the circumstances 
as presented in this case, defendant is bound by such evi- 
dence and cannot well claim that the basic value was 
more than that amount. 

Contrary to defendant’s contentions, this case is dis- 
tinguishable in material respects from LeDioyt v. County 
of Keith, 161 Neb. 615, 74 N. W. 2d 455, and Lucas v., 
Board of Equalization, 165 Neb. 315, 85 N. W. 2d 638. 
Rather, K-K Appliance Co. v. Board of Equalization, 
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supra, is comparable in principle and controlling. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is re- 
versed and the cause is remanded with directions to fix 
the basic value of plaintiff’s land at $140,000, and the 
basic value of plaintiff’s improvements at $980,000, and 
thus make the total basic value of plaintiff’s property 
$1,120,000. All costs are taxed to defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Mae Oak, APPELLANT, V. GENEVA GRIGGS ET AL., APPELLEES. 
92 N. W. 2d 551 


Filed October 24, 1958. No. 34422. 


1. Appeal and Error. A district judge is without authority to 
allow and settle a bill of exceptions not prepared in the manner 
and within times fixed by the applicable statute. 

A bill of exceptions must be prepared, served, returned, 

settled, and allowed in accordance with the statute which is 

mandatory. 

In the absence of a bill of exceptions, no question may 

be considered on appeal, a determination of which requires an 

examination of evidence produced at the trial. 

If there is no bill of exceptions, it will be presumed in 
this court that any issues of fact presented by the pleadings 
necessary to justify the judgment were sustained by evidence 
and that they were correctly decided. 

5. Courts: Executors and Administrators. The county court only 
has authority in the first instance to consider and adjudicate 
a claim against the estate of a decedent. 

6. Executors and Administrators. A claim in this respect is every 
species of liability which the representative of an estate of a 
decedent may be required to pay from the general assets of the 
estate. 


Proceedings to administer the estate of a decedent 
are in rem and every person interested therein, either as heir, 
creditor, or otherwise, is a party thereto whether or not he is 
named or appears therein or is absent therefrom. 

8. Courts. Where exclusive jurisdiction of a subject matter is 
constitutionally conferred on county courts, and where relief 
sought in an action pertaining thereto but instituted in a dis- 
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trict court is such that the county court, under powers so 
conferred, is authorized to grant it, the district court will be 
deemed to have no original jurisdiction in the premises. 


APPEAL from the district court for Dixon County: 
JoHN E. Newton, Jupce. Affirmed. 


Mazx Marshall, for appellant. 
Kenneth M. Olds, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


BostaueH, J. 

The liability for the indebtedness represented by the 
judgment of appellant, which is the basis of this ac- 
tion, accrued and was owing by Harold Griggs in his 
lifetime to appellant and it existed at the time of the 
death of Harold Griggs. The judgment therefor was 
rendered in favor of appellant in accordance with the 
direction of this court made in the determination of 
prior litigation originated by Harold Griggs against ap- 
pellant. Griggs v. Oak, 164 Neb. 296, 82 N. W. 2d 410. 

Appellant in the pending action seeks a judgment in 
the amount of the original judgment rendered in her 
favor in the prior litigation against Geneva Griggs as 
administratrix of the estate of Harold Griggs, deceased, 
because, as appellant alleges, Geneva Griggs as ad- 
ministratrix of the estate of Harold Griggs, deceased, 
collected indebtedness owing to and which was an asset 
of the estate of the deceased, retained it, and made no 
accounting therefor in the proceedings had for the ad- 
ministration of the estate of the deceased. The judg- 
ment sought by appellant against Fidelity and Deposit 
Company of Maryland is because it was the surety on 
the bond of Geneva Griggs as administratrix of the es- 
tate of Harold Griggs, deceased. 

A motion for a summary judgment was made by each 
of the appellees. The basis therefor was, in substance, 
that the subject matter of the action was a probate 
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matter exclusively within the jurisdiction of the county 
court of Dixon County in which the estate of the de- 
ceased was administered; that the district court was 
without jurisdiction to hear the matters pleaded in the 
petition of appellant; that the matters in the action 
were within the exclusive, original jurisdiction of and 
they had been finally adjudicated in and by the county 
court of Dixon County in the proceedings had for the 
administration of the estate of Harold Griggs, deceased; 
that the determination made by the county court was res 
judicata of all matters pleaded by the petition of ap- 
pellant in this case; that appellant did not file a claim 
against the estate of Harold Griggs, deceased, in refer- 
ence to the indebtedness pleaded by the petition in the 
pending case within the time designated by the order 
of the county court of Dixon County for the filing of 
claims against the estate of the deceased; and that any 
claim appellant had was barred. The Fidelity and De- 
posit Company of Maryland also asserted by its mo- 
tion that it was only bound secondarily on the bond fur- 
nished by it for the administratrix of the estate of the 
deceased for any liability of the administratrix and that 
there had been no determination by said county court 
that she was liable in any amount to the estate of the 
deceased. 

The district court found that the claim made by ap- 
pellant in this case was a probate matter of which the 
county court of Dixon County had original and exclu- 
sive jurisdiction; that the district court was without 
jurisdiction to consider the matters alleged in the peti- 
tion of appellant; that appellant had not established any 
claim against the estate of Harold Griggs, deceased; and 
that appellant made no objection to the final report and 
account of the administratrix in the county court. The 
district court sustained each of the motions for a sum- 
mary judgment and rendered a judgment of dismissal 
of the cause. This appeal challenges the correctness 
of the action of the trial court. 
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The document purporting to be a bill of exceptions 
furnished in this cause fails to show it was served on 
appellees, returned by them, or presented by appellant 
to the judge who tried the case for settlement and 
allowance, as the law requires. Neighbors & Danielson 
v. West Nebraska Methodist Hospital, 162 Neb. 33, 74 
N. W. 2d 854, declares: “The design of the statute is 
to allow a fixed time within which a bill of exceptions 
must be reduced to writing, served on the adverse party, 
returned, and submitted to the trial judge for settle- 
ment and allowance. The trial judge is without au- 
thority to allow a bill of exceptions not prepared in 
the manner and within the times fixed. Any attempt to 
allow a bill of exceptions not prepared in compliance 
with statutory authority is of no force and effect, and 
the lack of authority cannot be waived. The bill of 
exceptions must be prepared, served, returned, settled, 
and allowed in accordance with the statute. Its terms 
are mandatory.” See, also, Benedict v. State, 166 Neb. 
295, 89 N. W. 2d 82; Sawyer v. Kunkel, 166 Neb. 303, 
88 N. W. 2d 906. In the absence of a bill of exceptions, 
no question may be considered on this appeal, a deter- 
mination of which requires an examination of evidence 
produced at the trial. It will be presumed that any 
issues of fact presented by the pleadings necessary to 
justify the judgment were sustained by the evidence 
and that they were correctly decided. Combes v. Ander- 
son, 164 Neb. 131, 81 N. W. 2d 899. 

The judgment of dismissal of the case was correct 
because the cause of action attempted to be alleged by 
appellant involved a subject matter of which the dis- 
trict court did not have and could not obtain original 
jurisdiction. The exclusive, original jurisdiction of the 
subject matter asserted in the petition of appellant was 
in the county court of Dixon County in which the estate 
of Harold Griggs, deceased, was administered. The peti- 
tion on its face shows that if all the material allegations 
thereof are true, appellant only had a claim against the 
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estate of the deceased and the right to appear and object 
to and contest the legality of the acts of the admin- 
istratrix, her reports, and her final accounting. Appel- 
lant filed no claim, made no objections, and offered no 
contest therein. 

Appellant was a creditor of the estate of the de- 
ceased. The county court only has authority in the 
first instance to consider and adjudicate a claim against 
the estate of a decedent. A claim in this respect means 
every species of liability which the representative of an 
estate may be required to pay from the general assets 
of the estate. Mueller v. Shacklett, 156 Neb. 881, 58 
N. W. 2d 344. Appellant was a party to the administra- 
tion proceedings of the estate of the deceased and was 
bound by the acts of the county court which had juris- 
diction of the administration proceedings of the estate 
of Harold Griggs, deceased. The proceedings were in 
rem and every person interested therein, either as heir, 
creditor, or otherwise, was a party thereto without re- 
gard to whether or not he was named or appeared 
therein or was absent therefrom. Minahan v. Waldo, 
161 Neb. 78, 71 N. W. 2d 723; Clutter v. Merrick, 162 
Neb. 825, 77 N. W. 2d 572. 

There is no issue concerning the regularity, scope, or 
effectiveness of the administration proceedings of the 
estate. Mueller v. Shacklett, supra, states: “Where ex- 
clusive jurisdiction of a subject matter is constitution- 
ally conferred on county courts, and where relief sought 
in an action pertaining thereto but instituted in a dis- 
trict court is such that the county court, under powers 
so conferred, is authorized to grant it, the district court 
will be deemed to have no original jurisdiction in the 
premises.” See, also, Flessner v. Wenquist, 156 Neb. 
378, 56 N. W. 2d 294. 

Section 30-801, R. R. S. 1943, contains this limitation: 
“No action shall be commenced against the executor 
or administrator except actions to recover the posses- 
sion of real or personal property, and actions for relief 
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other than for the recovery of money only, and such 
actions as are permitted in sections 30-704, 30-705, 30- 
706 and 30-714 * * *.” The sections cited in the quota- 
tion relate to contingent claims and have no application 
to this case. The district court had no jurisdiction of 
the subject matter of the pending case. This was ob- 
vious from the face of the petition. A summary dis- 
position of the case was proper. Mueller v. Shacklett, 
supra. 
The judgment should be and it is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, Vv. WESLEY D. BouweEns, 
APPELLEE. 
92 N. W. 2d 564 


Filed October 24, 1958. No. 34449. 


1. Municipal Corporations. In order to establish a case against 
a defendant for violation of a city ordinance it is necessary 
to show that the offense was committed within the area in 
which the ordinance is effective. 

2. Municipal Corporations: Evidence. Courts will not take judicial 
notice that certain streets are located within the territorial 
limits of an unnamed city for the purpose of fixing venue. 

Courts will take judicial notice of the streets, 
squares, and public grounds of a city, their location, relation 
to one another, and the direction they run as shown by an 
official map of a city. But judicial notice thereof will not be 
taken to establish venue. 

4. Criminal Law. Venue may be proved the same as any other 
essential fact. It need not be established by direct evidence, 
nor in the words of the complaint or information, but if from the 
facts in evidence the only rational conclusion which can be 
drawn is that the offense was committed in the city or county 
alleged, the proof is sufficient. 

5. Municipal Corporations: Arrest. The fact that defendant was 
arrested by policemen in the city of Lincoln is not proof that 
the offense was committed within the territorial limits of the 
city of Lincoln. 
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APppEAL from the district court for Lancaster County: 
Harry A. SPENCER, JupcE. Affirmed. 


Ralph D. Nelson, Norma VerMaas, and Thomas J. Gor- 
ham, for appellant. 


Bartlett E. Boyles, John E. Dean, and Emory P. Bur- 
nett, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is an appeal from a judgment dismissing a com- 
plaint against the defendant for disturbing the peace 
contrary to an ordinance of the city of Lincoln. 

The complaint charged that defendant, on May 23, 
1955, within the corporate limits of the city of Lincoln, 
did unlawfully disturb the peace and quiet of a neigh- 
borhood, contrary to the ordinances of the city of Lin- 
coln and against the peace and dignity of the State of 
Nebraska. The defendant pleaded not guilty. Upon 
a hearing in the municipal court of the city of Lincoln, 
defendant was found guilty and fined $25 and costs. 
Defendant appealed to the district court where, after 
trial, the complaint was dismissed. The State appealed. 

The case, although criminal in form, is a civil action 
for the collection of a penalty. 

The evidence offered at the trial in the court below 
was wholly contained in a stipulation of facts which 
was offered and received in evidence. The evidence 
shows that on May 23, 1955, at about 11 o’clock p. m., 
defendant was operating a caterpillar tractor, which 
made a great amount of noise and disturbed the sleep 
and the peace and quiet of the neighborhood. The 
stipulation states that five named persons were unable 
to sleep because of the noise made in operating the trac- 
tor, and that upon refusal to desist, defendant was 
arrested by police officers of the police department of 
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the city of Lincoln for disturbing the peace and quiet 
of the neighborhood. 

The defendant asserts that the complaint was prop- 
erly dismissed because the evidence does not show that 
the alleged offense was committed within the territorial 
limits of the city of Lincoln. The evidence does not 
show the venue of the alleged criminal act. Proof of 
venue is essential to the establishment of the charge. 
The State contends that the court should take judicial 
notice that certain streets mentioned in the stipulation 
are within the territorial limits of the city of Lincoln. 

We think the correct rule is stated in People v. 
Strook, 347 Ill. 460, 179 N. E. 821, wherein the court 
said: “This court has held that it cannot take judicial 
notice that certain streets are located in Chicago or 
anywhere else in Cook county, Illinois. * * * The reasons 
for the holdings in the foregoing cases are clearly based 
on the facts that streets of the same name as certain 
streets of any city of Illinois may be found to also exist 
in other cities of Illinois or in cities of other States of 
this country * * *.” See, also, Thompson v. State, 89 
Okl. Cr. 383, 208 P. 2d 584; City of Chicago v. Brent, 
356 Ill. 40, 190 N. E. 97. It is fundamental that venue 
must be proven as any other essential fact. 

The cases cited by the State do not sustain its con- 
tention that courts will under all circumstances take 
judicial notice that named streets or buildings are 
within the limits of a particular city. A court will take 
judicial notice of streets, squares, and public grounds 
thereof, their location, and relation one to another, and 
the direction in which they run as shown by an official 
map of a city. Cascio v. State, 213 Ark. 418, 210 S. 
W. 2d 897. But this does not mean that courts will 
take judicial notice of streets to prove venue within 
the city. There are cases holding, also, that where the 
description of streets or places is such that they could 
not reasonably apply to any other city or county, such 
description will be held sufficient to establish venue. 
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Gates v. State, 160 Neb. 722, 71 N. W. 2d 460; Common- 
wealth v. Lawrence, 282 Pa. 128, 127 A. 465. But ordi- 
narily the mere reference to streets and addresses in 
the evidence, standing alone, will not be deemed suffi- 
cient to establish venue. 

The only reference in the stipulation to the city of 
Lincoln is the following: ‘“* * * that thereafter, at 
approximately eleven o’clock p. m., on the same evening, 
the defendant, Wesley D. Bouwen, was arrested by 
police officers of the Police Department of the City of 
Lincoln, for disturbing the peace and quiet of the neigh- 
borhood.” It is well known that police may make 
arrests for the commission of crimes committed outside 
of the territorial limits of a city and its environs. The 
fact that defendant was arrested by policemen in the city 
of Lincoln is not proof that the offense was committed 
within the jurisdiction of the municipal court of the 
city of Lincoln. People v. Strook, supra. 

The evidence fails to prove the venue of the offense 
charged. Such evidence is necessary to the establish- 
ment of the offense. The want of such evidence sus- 
tains the action of the trial court in dismissing the 
complaint. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BaR 
ASSOCIATION, RELATOR, V. BERTRAND V. TIBBELS, 


RESPONDENT. 
92 N. W. 2d 546 


Filed October 24, 1958. No. 34482. 


1. Attorney and Client. Misconduct of an attorney indicative of 
moral unfitness for the profession sufficient to deny an appli- 
cant admission to the bar, even if the act is not committed in 
a professional capacity, constitutes a ground for disbarment. 

As a general rule a conviction of a felony or misde- 

meanor involving moral turpitude is conclusive evidence war- 

ranting disbarment. 
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Generally, a judgment of conviction of a felony or 
misdemeanor involving moral turpitude rendered upon a plea 
of nolo contendere is conclusive upon a respondent lawyer in 
a disciplinary proceeding, and is sufficient to authorize the 
court to impose discipline where a rule of court provides that 
a lawyer convicted of such an offense may be disbarred. 

. It is the conviction of a crime involving moral turpi- 
tude, and not the plea to the charged offense, that warrants 
disciplinary action. 


Original action. Judgment of suspension. 


Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for relator. 


Bertrand V. Tibbels, pro se. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGu, JJ. 


CARTER, J. 

This is an original proceeding brought by the State 
of Nebraska on the relation of the Nebraska State Bar 
Association praying for disciplinary action against the 
respondent, Bertrand V. Tibbels, an attorney duly li- 
censed to practice law in this state. 

The charge of misconduct against respondent is that 
he failed to file with the proper office of the federal 
government any return or report of his income for in- 
come tax purposes for the years 1952, 1953, and 1954, 
although he had an income which he was required by 
law to report. The complaint further alleges that on 
January 17, 1957, respondent was charged in two counts 
in the United States District Court for the District of 
Nebraska with willfully and knowingly failing to file 
the aforesaid income tax returns for the years 1953 and 
1954. Respondent pleaded nolo contendere to Count 1 
involving the year 1953, and not guilty to Count 2 in- 
volving the year 1954. Upon a hearing, respondent was 
found guilty as to Count 1 and sentenced to pay a fine 
of $500 and costs, and was placed on probation for 14 
months conditioned that he pay into the proper govern- 
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mental agency the estimated amount of taxes and 
penalties due in the amount of $2,292.41. Count 2 was 
dismissed. Upon the foregoing charge the relator prays 
that respondent be disciplined for violating the stand- 
ards of ethics governing Nebraska lawyers. 

Respondent filed an answer to the complaint in which 
he admits the filing of charges and his conviction on 
Count 1 in the United States District Court. He further 
alleges that when he was arraigned on the charge he 
asked leave to plead nolo contendere to Count 1 and 
explained to the court that he was not guilty of any 
willful or intentional violation of the statute, but de- 
sired to waive trial and consent to the imposition of 
penalty. He admits that the court entered a judgment 
of guilty as to Count 1 and imposed the sentence al- 
leged. He admits paying the fine and complying with 
the terms of the probationary order. Respondent fur- 
ther admits that he filed no income tax returns for the 
years 1952, 1953, and 1954; denies that such failure was 
willful, but resulted from inadequate bookkeeping meth- 
ods, the press and urgency of professional engagement, 
and conflicting demands upon his time; and alleges that 
he reported his failure to file his return each year to 
- the local internal revenue office and at all times in- 
tended to file the returns and pay any tax due. Re- 
spondent alleges that by offering to plead nolo con- 
tendere to Count 1 he did not intend to admit guilt, 
and that he in fact was not guilty of the charge. 

Upon the filing of the foregoing answer the relator 
moved for a judgmient on the pleadings. The issue be- 
fore the court is whether or not the pleadings entitle 
the relator to a judgment as a matter of law. 

It is the law of this state that a conviction of a crime 
involving moral turpitude, whether a felony or mis- 
demeanor, is conclusive evidence warranting disciplin- 
ary action. State ex rel. Nebraska State Bar Assn. v. 
Fitzgerald, 165 Neb. 212, 85 N. W. 2d 323; State ex rel. 
Wright v. Sowards, 134 Neb. 159, 278 N. W. 148. It is 
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also the law of this state that a conviction following a 
plea of nolo contendere is a conviction within the fore- 
going rule. State ex rel. Nebraska State Bar Assn. v. 
Stanosheck, ante p. 192, 92 N. W. 2d 194; State 
ex rel. Nebraska State Bar Assn. v. Fitzgerald, supra. 
In the Stanosheck case this court said: “In comparable 
situations, it is generally held that a judgment of con- 
viction of a felony or misdemeanor involving moral 
turpitude, rendered upon a plea of nolo contendere, is 
conclusive upon a respondent lawyer in a disciplinary 
proceeding, and is sufficient to authorize the court to 
impose discipline where a statute or a rule of court, as 
heretofore recited, provides that a lawyer convicted 
of such an offense may be disbarred. See, State ex rel. 
Nebraska State Bar Assn. v. Fitzgerald, supra, and 
Neibling v. Terry, supra, together with authorities cited 
and discussed in Annotation, 152 A. L. R. 287. That rule 
is controlling here.” It is readily apparent, therefore, 
that it is the conviction and not the plea that affords the 
basis of disciplinary action. 

In State ex rel. Nebraska State Bar Assn. v. Fitz- 
gerald, supra, this court determined that to knowingly 
and willfully fail to make income tax reports, as re- 
quired by federal statutes, involves moral turpitude 
even though the statute only classifies it as a misde- 
meanor. It is also determined by that case that a con- 
viction for failure to file income tax reports under the 
criminal provisions of federal statutes is a violation of 
the standards of ethics of the Nebraska State Bar Asso- 
ciation prescribed by this court. It is clear therefore 
that respondent’s answer does not set forth a defense 
to the complaint and that relator’s motion for a judg- 
ment on the pleadings should be sustained. 

There is no evidence before us that respondent has 
ever breached any professional duties or been guilty of 
any other wrongdoing. Under these circumstances the 
ends of justice will be served by suspending respondent 
from further practice of law, same to be effective 30 
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days after our judgment rendered herein becomes 
effective. If at the end of 1 year respondent makes an 
affirmative showing that he has fully complied with the 
order of suspension and that he will not in the future 
engage in any practices offensive to the legal profession, 
he will be reinstated. If he fails to so comply, the sus- 
pension will become permanent. Judgment of sus- 
pension accordingly. All costs of the proceeding are 
taxed to respondent. 
JUDGMENT OF SUSPENSION. 


ALVINA WISCHMANN ET AL., APPELLEES, V. RALPH RAIKES, 


APPELLANT. 
92 N. W. 2d 708 


Filed October 31, 1958. No. 34368. 


1. Equity. Where a court of equity has obtained jurisdiction of a 
cause for any purpose, it will retain it for all, and will proceed 
to a final determination of the case, adjudicate all matters 
in issue, and thus avoid unnecessary litigation. 

“Final determination” as used in the foregoing refers 
and relates to all matters which became issuable under the 
pleadings or the presentation to the court. 

8. Judgments. The defense of res judicata becomes available 
when a question of fact has been put directly in issue between 
the same parties or their privies and an adjudication is had 
thereon. 

4. Injunctions: Judgments. Generally the granting of an injunc- 
tion where an issue of damages has not been tendered is not a 
bar to an action at law for damages caused by the wrong 
enjoined. 

5. Crops: Damages. In an action for damages to land or property 
thereon, or to growing crops, by floodwaters which it is alleged 
were thrown on a plaintiff’s land by the negligent or improper 
construction of facilities by another, the burden of proof is on 
the plaintiff to show that the construction of the facilities 
complained of caused or increased the overflow or in some 
manner contributed thereto, together with the nature and extent 
thereof, and the amount of damages caused thereby. 

6. Trial. In the absence of evidence to support the essentials of 
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proof of a cause of action pleaded, an alternative motion for 
directed verdict or for dismissal of the action should be 
sustained. 

If a motion for directed verdict made at the close 
of the evidence in a case should have been sustained for want 
of evidence to support a verdict in favor of the party against 
whom made, it becomes the duty of the court on motion for 
judgment notwithstanding the verdict timely made to sustain 
such motion and to render judgment pursuant to the motion 
for directed verdict. 


AppEAL from the district court for Saunders County: 
JOHN D. ZEILINGER, JUDGE. Reversed and remanded with 
directions. 


Kennedy, Holland, DeLacy & Svoboda, William P. 
Mueller, Gross, Welch, Vinardi & Kauffman, Malcolm D. 
Young, and Bryant, Christensen & Sullivan, for appel- 
lant. 


John J. Edstrom, Nelson & Harding, and Duane W. 
Acklie, for appellees. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGu, JJ. 


YEAGER, J. 

The action out of which the proceeding grows was 
by Willy Wischmann and Alvina Wischmann, husband 
and wife, plaintiffs, who were the owners of the north- 
east quarter and the north half of the southeast quarter 
of Section 21, Township 13, Range 9, Saunders County, 
Nebraska, against Ralph Raikes, defendant, who was 
the owner of the northeast quarter except the right-of- 
way of the Chicago, Burlington & Quincy Railroad 
Company and a small tract north and east of this right- 
of-way, the southeast quarter, the northeast quarter of 
the southwest quarter, and the northwest quarter of 
Section 18; and the southwest quarter, except the right- 
of-way of the Chicago, Burlington & Quincy Railroad 
Company and a small tract north of the said right-of- 
way, and that part of the northwest quarter south of 
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the right-of-way of the Chicago, Burlington & Quincy 
Railroad Company, in Section 17; all in Township 13, 
Range 9, in Saunders County, Nebraska. During the 
pendency of the action in the district court the plaintiff 
Willy Wischmann died, after which the action was 
revived as to him in the name of Alvina K. Wischmann, 
administratrix. The action was for damages to plain- 
tiffs according to the allegations of the amended and 
supplemental petition on which it was tried on account 
of being prevented for a period of 12 years from the 
year 1945 from using and sowing cultivated crops on 
40 acres of the lands of plaintiffs; on account of being 
prevented from using and sowing cultivated crops on 
20 acres of the land; on account of the necessity to level 
30 acres formerly used for cultivated crops; on account 
of inability to use hay land because of silt, rubbish, and 
debris for 12 years from 1945; on account of deprivation 
of 90 percent of the pasture land for 12 years; on ac- 
count of the loss of cattle in the years 1950, 1951, 1952, 
and 1953; and on account of damage to and destruction 
of fences. 

It is pointed out here that the action is in nowise to 
recover for damage to land. The action is to recover 
for alleged destruction of crops, for prevention of plant- 
ing and harvesting crops, for cost of rehabilitating land, 
for loss of livestock, and for damage to fences. 

The basis of the action for damages, briefly sum- 
marized, is a claim by plaintiffs that the defendant, 
whose land is to the north and west of that of plaintiffs 
but does not join it at any point, unlawfully and negli- 
gently created structures and drainage ways in such 
manner as to divert and cause water to flow upon the 
land of plaintiffs in a manner, quantity, and direction 
from that in which it was previously wont to flow in 
consequence of which the plaintiffs were damaged. 
This is but a brief sketch of that which has been de- 
scribed in great detail in the petition, but in view of the 
record of the evidence in the case it appears to be suffi- 
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cient for the purposes of the opinion and decision on 
this appeal. 

The plaintiffs pleaded that in an earlier action wherein 
plaintiffs here were parties plaintiff and the defend- 
ant here was defendant, it was adjudicated with finality 
that the acts of defendant of which complaint is made 
herein, were damagingly injurious to the land of plain- 
tiffs and discontinuance of them was decreed. 

The answer of the defendant is of great length but 
for the purposes of this review it becomes necessary to 
point out only that the allegations of the petition con- 
taining the grounds of action by plaintiffs against the 
defendant are denied. 

The case was tried to a jury and a verdict was re- 
turned in favor of plaintiffs and against the defendant 
for $10,000. A motion for new trial and one for judg- 
ment notwithstanding the verdict were duly filed and 
by the court overruled. Judgment was thereupon ren- 
dered on the verdict. From the order overruling the 
motions for new trial and judgment notwithstanding the 
verdict and the judgment, the defendant has appealed. 

The assignments of error which the defendant asserts 
as grounds for reversal are numerous but only a few 
of them require consideration herein. Many of them 
amount only to legal abstractions when viewed in the 
light of the principles which must control in the face 
of the record which has been made. 

The question which appears to require consideration 
first is that of whether or not the plaintiffs had the 
right in any event to maintain this action for damages. 

As pointed out the original plaintiffs herein were 
plaintiffs in an action in equity to prohibit and to abate 
the acts and doings by the defendant which are the 
basis for this action for damages. In that action there 
were other plaintiffs who owned other land which it 
was claimed was damaged and on which it was claimed 
that other damage occurred. The decree in that case, 
which was affirmed by this court, ran in favor of all 
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plaintiffs and against the defendant. In that case no 
issue as to recovery of damages was pleaded or at- 
tempted to be proved. That case is Bahm v. Raikes, 160 
Neb. 503, 70 N. W. 2d 507. 

The defendant asserts that the issue of damages which 
the plaintiffs present in this case could have been pre- 
sented in the earlier action mentioned in the statement 
herein and for failure so to do they may not now main- 
tain this action for damages. 

While it may be said that there is apparently some 
confusion in the opinions of this court in this area, 
when the opinions are carefully examined in the light 
of their entire context this confusion disappears. 

The rule generally applicable is found in the follow- 
ing observations in Ledingham v. Farmers Irr. Dist., 
135 Neb. 276, 281 N. W. 20: “Damages were not pleaded, 
presented, proved or determined in the former case. 
There is some diversity of judicial opinion on this sub- 
ject in vast fields of litigation, but the better view seems 
to be that, in a situation like the present, the granting 
of an injunction is not necessarily a bar to an action 
at law for damages caused by the wrong enjoined.” 

Cases relied upon by the defendant to support his con- 
tention that this action for damages is barred by the in- 
junctive decree in Bahm v. Raikes, supra, are Shepard 
v. City of Friend, 141 Neb. 866, 5 N. W. 2d 108; Wight- 
man v. City of Wayne, 148 Neb. 700, 28 N. W. 2d 575; 
Brchan v. The Crete Mills, 155 Neb. 505, 52 N. W. 2d 
333; and Armbruster v. Stanton-Pilger Drainage Dist., 
165 Neb. 459, 86 N. W. 2d 56. 

In Brchan v. The Crete Mills, supra, and Armbruster 
v. Stanton-Pilger Drainage Dist., supra, the question of 
the effect of a decree in equity upon the right to main- 
tain a later action in damages was not directly involved. 
The question actually presented and determined was 
that of whether or not damages were properly recover- 
able in an action basically equitable. In deciding that 
question it was said in both cases by quotation from 
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Schreiner v. Witte, 143 Neb. 109, 8 N. W. 2d 831: “ ‘It is 
a well-settled principle of equity jurisprudence that, 
where a court of equity has obtained jurisdiction of a 
cause for any purpose, it will retain it for all, and will 
proceed to a final determination of the case, adjudicate 
all matters in issue, and thus avoid unnecessary 
litigation.’ ” 

In this, although not as clearly as might be desired, 
it appears that it was the purpose to say that “final 
determination” related to all matters which became 
issuable under the pleadings or the presentation to the 
court. 

From a separated reading of syllabus points in Shepard 
v. City of Friend, supra, a conclusion opposite to this 
could be reached, but this is not possible when these 
are read in the light of the clear context of the opinion. 

In the opinion it is made clear beyond peradventure 
that the right to maintain that action for damages was de- 
nied for the reason that the right to recover damages 
was denied in an earlier action in equity wherein the 
matter of damages was made an issue. The opinion 
points out in the first instance in the equity action there 
was no issue of damages. Later and after the equitable 
issues had been presented the plaintiffs asked leave to 
amend to include a claim for damages. This was de- 
nied on the ground that damages had not been proved. 
An appeal was taken from the adjudication of the court 
which included this ruling. The question of liability 
for damages was an issue specifically presented to this 
court and there was a decision thereon adverse to the 
plaintiffs. This is the over-all statement of what was 
before the court. Responding to this, it was said: 
“The defense of res adjudicata becomes available when 
a question of fact has been put directly in issue in an 
action between the same parties or their privies and an 
adjudication is had thereon.” 

This case therefore is authority only for the propo- 
sition that in an equity action a decree therein is res 
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judicata of all issues adjudicated as well as all issues 
tendered which might have been determined therein. 
The opinion in Wightman v. City of Wayne, supra, is 
of like purport. 

In this light the rule suggested in the quotation from 
Ledingham v. Farmers Irr. Dist., supra, is here an- 
nounced as controlling in this case, as follows: Gen- 
erally the granting of an injunction where an issue of 
damages has not been tendered is not a bar to an action 
at law for damages caused by the wrong enjoined. 

The burden of proof to sustain their cause of action 
devolved on the plaintiffs. The rule generally stated 
is as follows: ‘In an action for damages to land and 
growing crops by floodwaters of a stream, subject to 
overflow from natural causes, and which it is alleged 
were thrown upon the plaintiffs’ land by the negligent 
and improper construction of a railroad nearby and 
adjacent thereto, the burden of proof is on the plaintiffs 
to show that the construction complained of either caused 
such overflow or increased the same, or in some manner 
contributed thereto, together with the nature and ex- 
tent of the increased overflow, if any, and the amount of 
damages caused thereby.” Harris v. Lincoln & N. W. 
Ry. Co., 91 Neb. 755, 187 N. W. 865. See,- also, Good- 
hart v. Chicago, B. & Q. R. R. Co., 146 Neb. 290, 19 N. 
W. 2d 549; Krichau v. Chicago, B. & Q. R. R. Co., 150 
Neb. 498, 34 N. W. 2d 899. 

There are a number of questions incidental to this 
one presented by the briefs of appellant particularly 
with reference to evidence of plaintiffs admitted over 
objection which will require consideration only if it be 
found that the evidence as a whole including that which 
was admitted over objection amounts to proof of the 
cause of action pleaded within the requirement of the 
foregoing rule. If it does not, a discussion of these in- 
cidental questions could serve no useful purpose. 

Before proceeding with a discussion of the question of 
whether or not the plaintiffs have sustained their bur- 
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den it appears well to point out here that while by the 
petition the plaintiffs seek a recovery of damages from 
1945 forward to the date of the commencement of the 
action, a recovery, if any, could be had only for 4 years 
prior to and including June 10, 1954. See § 25-207, R. 
R. S. 1943. No party in the case contends otherwise. 

As indicated by decisions already cited herein the 
burden was on plaintiffs to show that their damages, if 
any, were caused by failure of the defendant to comply 
with some mandatory or prohibitory exaction imposed 
by the adjudication in Bahm v. Raikes, supra, or some 
negligent act or failure to act from which the damages 
flowed. 

In an effort to sustain the burden the plaintiffs offered 
and the court received in evidence the petition, the 
answer, the decree, and the motion for new trial filed in 
the district court, and the opinion of this court in Bahm 
v. Raikes, supra. Before completion of the trial the 
opinion of this court was withdrawn and the jury was 
instructed to disregard it. Testimony was adduced that 
land of plaintiffs had been flooded but none with any 
degree of particularity except one instance in 1951. A 
flood in that year was described as tremendous. This 
one was so great that it covered all land to a great depth 
over a very wide surrounding area. There was testi- 
mony of a small flood in 1952. There was testimony 
that at some time from 1944 to 1956, on account of water 
coming onto the land of plaintiffs, a channel was cut 
across it whereas there had been no channel but only a 
draw theretofor. There was testimony that at the 
south of plaintiffs’ farm water from this channel backed 
up on meadow land causing damage. Testimony dis- 
closed that some wheat was sowed in 1950 but on ac- 
count of the 1951 flood no grain was harvested; that 
no other crop was planted in 1950 because the land 
was too wet; and that there was no flooding in 1950, 
1952, 1953, and 1954, except a small flood in 1952 and 
inferentially one in 1954. There was testimony as to 
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damage to production of hay and pasturage on account of 
water during the period for which damages were re- 
coverable, if proved. There was also evidence that rub- 
bish and debris had been carried onto the land by water, 
and that livestock were lost on account of water in the 
soil. 

Inexplicably, however, the plaintiffs failed to offer 
any testimony or other evidence that any of these things 
were caused or came about by reason of the matters 
charged against the defendant in Bahm v. Raikes, supra, 
which was prohibited or commanded by the adjudication 
in that case, or that they were caused by any other act 
of omission or commission on his part. 

At the close of the plaintiffs’ case-in-chief the de- 
fendant moved for a directed verdict in his favor. This 
motion was overruled. In the light of the absence of 
evidence to support the essentials of proof of the cause 
of action pleaded as noted, it should have been sustained. 
Goodhart v. Chicago, B. & Q. R. R. Co., supra; McIntosh 
v. Union P. R. R. Co., 146 Neb. 844, 22 N. W. 2d 179; 
Farag v. Weldon, 163 Neb. 544, 80 N. W. 2d 568. The 
appropriate rule is stated in Goodhart v. Chicago, B. & 
Q. R. R. Co., supra, as follows: ‘Where the evidence 
was insufficient to sustain a judgment in favor of the 
plaintiff, it was the duty of the trial court to sustain a 
motion directing a verdict for defendant at the close of 
plaintiff’s evidence.” 

Thereafter the defendant adduced his evidence. An 
examination of this evidence discloses that there is 
nothing therein to supply the failure of plaintiffs to 
adduce evidence establishing a causal connection be- 
tween the damages which plaintiffs claim they have 
sustained and any act or failure by the defendant. 

At the close of all the evidence, the defendant again 
moved for a directed verdict, which motion was over- 
ruled and the case was submitted to a jury with the 
result which has previously been pointed out. For 
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reasons already indicated, the motion should have been 
sustained. 

After the verdict was returned the defendant filed his 
motion for judgment notwithstanding the verdict. This 
motion should have been sustained. “If a motion for 
directed verdict made at the close of the evidence in a 
case should have been sustained for want of evidence 
to support a verdict in favor of the party against whom 
made, it is the duty of the court on motion for judgment 
notwithstanding the verdict timely made to sustain such 
motion to set aside the verdict and to render judgment 
pursuant to the motion for directed verdict.” Hamilton 
v. Omaha & C. B. St. Ry. Co., 152 Neb. 328, 41 N. W. 
2d 139. See, also, Stolting v. Everett, 155 Neb. 292, 51 
N. W. 2d 603; Pavlicek v. Cacak, 155 Neb. 454, 52 N. W. 
2d 310; Borcherding v. Eklund, 156 Neb. 196, 55 N. W. 
2d 643. 

The conclusion reached that proof of this basic element 
of plaintiffs’ pleaded cause of action has not been sus- 
tained by evidence renders unnecessary a consideration 
of any of the other assignments of error or the responses 
thereto contained in the briefs. 

The judgment of the district court is reversed and 
the cause remanded with directions to sustain the mo- 
tion for judgment notwithstanding the verdict and to 
render judgment of dismissal of plaintiffs’ action. 

REVERSED AND REMANDED WITH DIRECTIONS. 

MeEssmore, J., participating on briefs. 


FARMERS Mutua Hari INSURANCE COMPANY, APPELLANT, 
v. CarL H. LEONARD, APPELLEE. 
92 N. W. 2d 670 
Filed October 31, 1958. No. 34396. 


1. Insurance. When a time is fixed in a policy of hail insurance 
for the giving of notice of a loss for which indemnity is 
claimed which is reasonable in character, it will generally be 
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regarded as a condition precedent to be complied with before a 
recovery can be had. 

But when, because of circumstances and conditions 
surrounding the transaction, obstacles or causes exist prevent- 
ing and rendering impossible the performance of the act 
within the time stipulated, the act may be performed there- 
after and the beneficiary will be excused for the failure if 
the act is done within a reasonable time or within the time 
stipulated after the obstacle or cause preventing prior com- 
pliance ceases to exist. The question of the sufficiency of the 
excuse offered and the reasonableness of the time in which 
the act is performed is to be determined according to the nature 
and circumstances of each individual case. The beneficiary in 
all cases is required to act with diligence and without laches 
on his part. 


APPEAL from the district court for Wayne County: 
Lyte E. Jackson, Jupce. Reversed and remanded with 
directions. 


B. B. Bornhoft and Thomas J. Gorham, for appellant. 
Free & Free, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


Simmons, C. J. 

This case originated as an action on a promissory note 
given by the defendant to the plaintiff as payment for 
a policy of hail insurance. As to that feature of the 
case there was a judgment for the plaintiff. That judg- 
ment is not involved in this appeal. 

The defendant cross-petitioned seeking to recover for 
damages to insured crops. Issues were made and trial 
was had resulting in a verdict of damages for the de- 
fendant, and judgment was rendered thereon. That 
judgment is involved in this appeal. 

At the close of all the evidence plaintiff moved for a 
dismissal of defendant’s cross-petition or in the alter- 
native for a directed verdict. The motion was overruled. 

Plaintiff moved for a judgment notwithstanding the 
verdict or for a new trial. That motion was denied. 
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Plaintiff appeals, assigning error in several respects 
including error in failing to sustain the motion for a 
directed verdict or to dismiss the cross-petition. 

We sustain the recited assignments and reverse the 
judgment and remand the cause with directions to dis- 
miss the cross-petition. 

The policy contained the following provision: ‘“When- 
ever any member shall sustain a loss he shall within 10 
days of the date of the loss notify the Secretary at its 
Home Office by registered letter. This Company shall 
not be liable for any loss not so reported. It is agreed 
that Notice of Loss to an Agent of this Company shall 
not constitute notice to the Company within the intent 
and meaning of this policy.” 

Crop damage occurred on June 26, 1954. Defendant 
and his sons had similar insurance. Within a day or so 
thereafter the defendant and his sons separately pre- 
pared notices of loss on post card forms. Defendant’s 
notice contained the address in printing of the plaintiff 
and on the reverse side “NOTICE OF LOSS—-PLEASE 
REGISTER.” On the lower left-hand corner was a 
square above which was printed “Back Stamp” and be- 
low “Office of Mailing.” 

The card contained a stamped number of the policy 
and blanks to be filled in. The defendant caused to be 
filled in the hour, day, and month of the storm. The 
card was signed for defendant by his son and given to 
the son for mailing at a mail box about 600 feet from the 
farm home. The son mailed the other notices to the 
plaintiff. A few days later the son found the defend- 
ant’s card notice of loss behind the car seat and testi- 
fied that he promptly put it in the rural mail box. An 
attempt was made to show that this occurred on the 
10th day after the loss. However, the record contains 
an admission by the defendant that it was not mailed 
within the 10-day period. It was postmarked July 7, 
1954, at 4 p.m., which was the 11th day after the loss. 
It was received by the plaintiff at its home office on 
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July 8, 1954, which was the 12th day after the loss. Ac- 
tual notice of the loss was given to an adjuster on July 
8, 1954. 

Defendant pleaded both the giving of the notice and 
actual notice, and argues here that he has shown sub- 
stantial compliance. 

In Woodmen Accident Assn. v. Pratt, 62 Neb. 673, 87 
N. W. 546, 89 Am. S. R. 777, 55 L. R. A. 291, we had a 
case involving an accident policy which contained a 
provision requiring notice of injury within 10 days from 
the date of the injury. The rules there announced are 
applicable to the policy here involved. Applying those 
rules here we hold that when a time is fixed in a policy 
of hail insurance for the giving of notice of a loss for 
which indemnity is claimed which is reasonable in char- 
acter, it will generally be regarded as a condition prece- 
dent to be complied with before a recovery can be had. 
The court there held: “But when because of circum- 
stances and conditions surrounding the transaction, ob- 
stacles or causes exist preventing and rendering impos- 
sible the performance of the act within the time stipu- 
lated, the act may be performed thereafter, and the 
beneficiary will be excused for the failure, if done with- 
in a reasonable time, or within the time stipulated after 
the obstacle or cause preventing prior compliance ceases 
to exist; the question of the sufficiency of the excuse 
offered, and the reasonableness of the time in which 
the act is performed, to be determined according to the 
nature and circumstances of each individual case; the 
beneficiary in all cases being required to act with dili- 
gence, and without laches on his part.” 

It is patent that the fault here was the lack of dili- 
gence and laches of the defendant and his agent. No 
circumstance, condition, or obstacle rendered impossible 
the performance of the act of mailing the notice within 
the proper time. The plaintiff is in nowise at fault. 

The judgment of the trial court is reversed and the 
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cause is remanded with directions to dismiss defendant’s 
cross-petition. 
REVERSED AND REMANDED WITH DIRECTIONS. 


TASTEE InN, INC., A CORPORATION, PLAINTIFF IN ERROR, V. 
BEATRICE Foops Co., INc., A CORPORATION, DEFENDANT IN 
ERROR. 

Harouip L. JORGENSON, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA ET AL., DEFENDANTS IN ERROR, 
92 N. W. 2d 664 


Filed October 31, 1958. No. 34399. 


1. Contempt. It is mandatory that the record of conviction for 
direct contempt must contain a statement of the facts upon 
which the court relied in adjudging the contemner guilty. 

The reason of the foregoing requirement is to enable 

a court reviewing the record of conviction for direct contempt 

to determine from the record of the conviction thus made if 

a contempt was committed and if the court which made the 

adjudication had authority to impose punishment therefor. 

A statement of conclusions of the court in the record 

of such a proceeding is unimportant and insufficient to sustain 

a conviction. 

A contempt proceeding is in its nature criminal and 

no presumption or intendment is indulged to sustain a 

conviction. 

In a proceeding for direct contempt, guilt must be 

established beyond a reasonable doubt to justify a conviction. 


Error to the district court for Lancaster County: Ly Le 
E. Jackson, JupcE. Reversed and remanded with direc- 
tions. 


William L. Walker and Earl Ludlam, for plaintiffs in 
error. 


Cline, Williams, Wright & Johnson, for defendant in 
error Beatrice Foods Co., Inc. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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BOSLAUGH, J. 

This case concerns the conviction of Harold L. Jor- 
genson and Tastee Inn, Inc., plaintiffs in error, for a 
direct contempt of the district court for Lancaster Coun- 
ty said to have been committed by Harold L. Jorgenson 
while he was being examined as a witness in the trial 
of a civil case in which Tastee Inn, Inc., was plaintiff 
and Beatrice Foods Co., Inc., was defendant, at a ses- 
sion of the court in the presence and hearing of the pre- 
siding judge. Plaintiffs in error contest the legality 
of the adjudication against them. 

This case must be determined by the record made of 
the proceedings for contempt against them as evidenced 
by the journal of the court. It is, omitting formal parts, 
as follows: ‘This cause (Tastee Inn, Inc., v. Beatrice 
Foods Co., Inc.) came on for trial beginning October 14, 
1957, which trial was adjourned from day to day to and 
including October 18, 1957; evidence was adduced by 
the plaintiff, and October 17, 1957, Harold L. Jorgen- 
son was called as a witness and testified that he was 
president of the plaintiff corporation; on cross-exami- 
nation he was asked to name the stockholders in said 
corporation and he refused to testify in said regard; no 
objections had been made to the questions of defend- 
ant’s counsel in regard thereto; and the court finds 
that said questions asked by defendant’s counsel with 
reference to the identity of the stockholders of the 
plaintiff company were relevant and material; by rea- 
son of the refusal of said witness produced by the 
plaintiff to answer said questions, the court finds said 
witness to be in contempt of court; by reason of-the 
fact that said witness was the president and majority 
stockholder of plaintiff, the court also finds the plain- 
tiff to be in contempt of court. The court therefore, on 
its own motion, finds that a mistrial should be declared 
in this proceeding and that all costs of trial incurred to 
this date, including jurors’ fees, shall be taxed to the 
plaintiff, and that in addition an attorney fee to de- 
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fendant’s counsel in the amount of $500 should be al- 
lowed and taxed against the plaintiff as costs in this pro- 
ceeding. IT IS THEREFORE ORDERED, ADJUDGED 
AND DECREED that the said Harold L. Jorgenson and 
the plaintiff are guilty of contempt of court in this pro- 
ceeding and that the trial of this case be and the same 
hereby is declared to be a mistrial, and that the costs 
of this trial, including jurors’ fees, be and the same 
are hereby taxed against the plaintiff. IT IS FUR- 
THER ORDERED, ADJUDGED AND DECREED that 
the attorneys for the defendant be and they are hereby 
allowed the sum of $500 for services rendered by said 
attorneys during the trial of this cause, which amount is 
hereby taxed against the plaintiff as additional costs 
in this proceeding.” 

The record is challenged as insufficient to justify the 
action taken by the court as recited therein. Speci- 
fically it is said that the judgment is not supported by 
sufficient or any evidence and that the findings do not 
sustain the judgment. 

In Crites v. State, 74 Neb. 687, 105 N. W. 469, the 
record of the court exhibited the following findings: 
“The said Albert W. Crites was examining the defend- 
ant Benjamin F. Pitman while the said Pitman was on 
the witness stand as a witness, and in open court, in the 
presence of the jury, the court advised the said Albert 
W. Crites not to examine the witness any further in 
relation to certain matters as shown by the record; 
that, after the court had advised the said Albert W. 
Crites not to examine the witness any further as to 
this particular matter referred to by the court, the said 
Albert W. Crites, immediately, in strict violation of 
the order of the court, again asked certain questions 
in relation to the same matter. Whereupon, the court 
advised counsel again not to examine any further as to 
the matter referred to by the court, and that if he did 
so he might consider himself in contempt of court; that 
counsel then advised the court in words, or in sub- 
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stance, that he was going to ask another question any- 
way; that the attorney did then immediately ask an- 
other question, which question was in strict violation of 
the order of the court; and the court, being fully ad- 
vised in the premises, finds that said Albert W. Crites 
is guilty of contemptuous and insolent behavior toward 
the court and is in contempt of court, and that said 
contempt and the contemptuous and insolent behavior 
was committed in the presence of the court and while 
the court was in open session.’” The court adjudged 
‘ Albert W. Crites guilty of direct contempt of court, im- 
posed a fine upon him, and ordered that he stand com- 
mitted until the fine was paid. This court in deciding 
that case said: “This was a summary proceeding to 
punish an alleged contempt committed in the presence 
of the court. No written charge or complaint was filed, 
which the accused could examine and attack, and no 
evidence was taken or submitted to establish the charge, 
which the accused could combat or explain. In such a 
case it is absolutely necessary for the preservation of 
the liberties of the citizen that, in recording the con- 
viction, the court shall state the facts showing the con- 
tempt charged. It is not sufficient to state in a general 
way the conclusions of fact on which the conviction is 
based. The facts themselves must be stated, from which 
the reviewing court can see that the ultimate fact of 
guilt is properly and justly found. The findings of the 
court fail to meet this requirement. The record con- 
tains a bill of exceptions setting forth the proceedings 
in which the plaintiff was adjudged guilty of contempt. 
This does not aid the findings or supply such facts as 
should be contained therein.” 

In Ogden v. State, 3 Neb. (Unoff.) 886, 93 N. W. 203, 
the record of the conviction of Charles Ogden of a di- 
rect-contempt of court was reviewed and the judgment 
was reversed. The findings from which the conviction re- 
sulted were as follows: ‘“ ‘On this day again come the 
parties hereto attended by their counsel; also come the 
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jury heretofore duly impaneled and sworn and this 
cause proceeds. Whereupon the court finds that Charles 
Ogden, Esq., counsel for the said defendant, did on this 
day address to the court on the trial of this case in- 
sulting and menacing language; that he has threatened 
opposing counsel with an assault, and did willfully re- 
fuse to obey the order of the court to take his place at 
the counsel table and be seated.’” The judgment of 
conviction and the imposition of a fine were shown by 
the record. This court said: “In our opinion, the judg- 
ment can not stand. * * * It will be observed that the 
proceedings were conducted on the theory that the con- 
tempt was committed in the presence of the court. 
While it has been held that a formal accusation is not 
necessary under such circumstances, it is undoubtedly 
essential that it should affirmatively appear on the face 
of the record with all the certainty of an indictment or 
information, that an offense had been committed. In 
our judgment, such fact does not thus appear in this 
case. The language, which the trial court held to be in- 
sulting and menacing, is not set out. It will not be 
claimed that an indictment or information, thus charg- 
ing an analogous offense, would be good. Hence, the 
record, in that behalf, is insufficient to sustain a judg- 
ment of conviction.” This court noticed the specification 
that the attorney refused to obey the order of the dis- 
trict court to take his place at the counsel table and be 
seated and made this observation: “The circumstances, 
under which the order was made in this case, do not 
appear. It follows that the judgment of the district 
court can not be sustained * * *.” 

Wilcox v. State, 46 Neb. 402, 64 N. W. 1072, involved 
the refusal of Sherman Wilcox to be sworn and his re- 
fusal to testify in a proceeding for his examination in 
aid of execution. Jeremiah C. Wilcox appeared in 
court and was sworn but refused to give any testimony 
in the proceeding. The opinion states: “The record 
shows the following proceedings were had and taken: 
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‘Whereupon the said Sherman Wilcox, now being be- 
fore the court, refused to be sworn and refused to testi- 
fy. Thereupon the said Sherman Wilcox was adjudged 
to be in contempt of court,’ * * *.” He was committed 
to the county jail until he signified his willingness to 
submit to an examination. The opinion then states: 
“The record further discloses that Jeremiah C. Wilcox 
appeared before Judge Blair, and upon being sworn, 
refused to give testimony. Thereupon he was adjudged 
guilty of contempt, and sentenced to pay a fine of $100, 
and to stand committed to the jail of the county until 
such fine is paid and he signify his willingness to an- 
swer such questions as might be put to him * * *.” 
This court in the disposition of this case said: “It re- 
quires no argument to show that in this state a witness 
in court may be sworn by taking the statutory oath, 
or he may refuse to be sworn on the ground of con- 
scientious scruples, in which case he may affirm. There 
can be no doubt that where a witness in a court of record, 
on being ordered to be sworn or affirmed, contumacious- 
ly refuses to do either, he is guilty of contempt; but it 
is not a contempt of court for a witness to decline merely 
to be sworn by taking the usual oath administered to wit- 
nesses, since the statute gives him the right to affirm. 
The finding of the district judge was insufficient and 
fatally defective, in that it failed to set forth that Sher- 
man Wilcox refused to be affirmed, as well as declined 
to be sworn. Presumptions and intendments will not 
be indulged to support a conviction for contempt of 
court. * * * It remains to be determined whether the 
plaintiffs in error were rightfully adjudged guilty of 
contempt for refusing to testify. It cannot be doubted 
that the refusal of a witness to testify at all may be 
punished as a contempt of the court or officer of whom 
his testimony is required, in case the court or officer 
has jurisdiction of the controversy or proceeding in 
which the witness is called upon to give his evidence. 
The statute, section 360 of the Code of Civil Procedure 
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(now section 25-1232, R. R. S. 1943), provides: ‘Every 
attachment for the arrest, or order of commitment to 
prison of a witness by a court or officer, pursuant to this 
chapter, must be under the seal of the court or officer, 
if he have an official seal, and must specify particularly 
the cause of the arrest or commitment; and if the com- 
mitment be for refusing to answer a question, such ques- 
tion must be stated in the order.’ The language quoted 
is imperative, and requires, when a witness is committed 
for contempt for refusing to testify, or answer a ques- 
tion asked him, that such question asked and refused to 
be answered shall be stated in the order of commit- 
ment. This was not done in either of the orders under 
review. So far as this record discloses, no question of 
any kind was propounded to either of the plaintiffs in 
error, or that either refused to answer any legal or proper 
interrogatory. The findings, for this reason, are wholly 
insufficient upon which to base the convictions. The 
orders adjudging plaintiffs in error guilty of contempt 
must be set aside.” 

Gonzalez v. State, 119 Neb. 13, 226 N. W. 801, de- 
clares: ‘“A judgment of contempt must state the facts 
constituting the contempt, and a judgment which merely 
states the conclusion of the court will not sustain a 
sentence of imprisonment for contempt.” 

In re Shull, 221 Mo. 623, 121 S. W. 10, 183 Am. S. R. 
496, was a habeas corpus proceeding. Shull sought 
habeas corpus to release him from a judgment of con- 
viction of direct contempt of court and his commitment 
to jail. The court found in the contempt proceedings 
that Shull had treated the court disrespectfully in re- 
fusing to answer proper and legal questions propounded 
to him while he was a witness in the trial of a certain 
civil case after he had been repeatedly admonished and 
ordered by the court to answer the questions. The Mis-. 
souri court referred to and considered statutes substan- 
tially like the provisions of this state relative to contempt 
of court by refusal of a witness to answer questions 
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asked of him, and used this language: ‘The statutes 
require that when a citizen is committed to jail for a 
contempt the commitment itself must contain ‘the par- 
ticular circumstances of his offense,’ and the contempt 
must be plainly and specifically charged in the commit- 
ment. * * * A recital in the order leading up to the 
adjudication of contempt that the witness was asked 
‘proper and legal questions,’ that the court had ruled 
them to be such, and the witness was directed to answer 
them and refused, falls far short of specifically and 
plainly charging the contempt, as the statute requires. 
* * * Tt is not sufficient that the adjudication of con- 
tempt recite that the witness ‘is hereby ordered and 
adjudged guilty of contempt of court in treating the 
court disrespectfully and he is hereby committed,’ etc. 
That is a recital of a conclusion, not a finding and adjudi- 
cation of the facts which constituted disrespectful con- 
duct.” In the opinion the court stated its conclusion in 
this language: “Without further discussion, we think 
the judgment of contempt and the commitment are 
fatally defective in not finding and adjudging the facts 
which would show petitioner had acted so disrespectfully 
towards the circuit court as to constitute a contempt 
within the statute. It is settled law in this State that one 
imprisoned for the violation of an order or judgment in 
excess of the jurisdiction of the court rendering it can 
be discharged by writ of habeas corpus. * * * The pris- 
oner is discharged.” 

Wallace v. Weber, 134 Kan. 201, 5 P. 2d 855, states: 
“A written accusation on a contempt committed in the 
face of the court is not required, nor is evidence neces- 
sary, as the judge knows what transpired in his pres- 
ence, but as a substitute for the written accusation, war- 
rant or other statutory requirement for the protection 
of the accused, the statute provides that the judge shall 
enter of record the conduct constituting the contempt 
* **_ This, too, is jurisdictional in character and enables 
the accused to have a test or review in a superior court 
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of the validity of the judgment pronounced. The pro- 
ceeding in a direct contempt is summary, of an arbi- 
trary nature and might be subject to abuse and hence 
the legislature has required that the court or judge shall 
make these entries before the contemner shall be sent 
to jail or otherwise enforce the conviction and judgment. 
The making of the required entries is essential to the 
validity of the conviction, and the mere statement that 
the accused was guilty of contempt without specifying 
the acts constituting the contempt * * * is insufficient 
to a valid order of commitment.” 

State v. Dufek, 49 N. D. 851, 193 N. W. 928, contains 
this: “The defects above pointed out are fatal to the 
judgment in the instant case. It is not sufficient that 
the record upon appeal shall show that a contempt has, 
in fact, been committed, but it is essential that the 
record shall show that the defendant has been duly 
convicted of a specific contempt, and that if it be a di- 
rect contempt, that the order or judgment shall con- 
tain the requisite findings of fact * * * in order that it 
shall appear that no valuable right of the party accused 
may have been denied him.” 

People v. Rongetti, 344 Ill. 107, 176 N. E. 292, states: 
“In cases of direct contempt, committed in open court, 
the only record required to be made up is the order 
of the court finding the contempt to have been com- 
mitted and fixing the punishment therefor, which order 
should set out the facts constituting the offense so fully 
and certainly as to show that the court was authorized 
to make the order.” 

People ex rel. Barnes v. Court of Sessions, 147 N. Y. 
290, 41 N. E. 700, extensively discusses the history and 
reason of the rule now being considered. It contains 
the following: “Our difficulty is with the formal man- 
date or judgment. As will be seen, it convicts the ap- 
pellants of a criminal contempt * * *. It does not specify 
the particular circumstances of the offense. In case of 
criminal contempt this is specifically required: ‘When 
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a person is committed for such a contempt the particular 
circumstances of his offense must be set forth in the 
mandate of commitment.’ (Code C. P. section 11.) 
This is but a re-enactment of the Revised Statutes, which 
provided that ‘whenever any person shall be committed 
for any contempt specified in this article, the particular 
circumstances of his offense shall be set forth in the 
order or warrant of commitment.’ (2 R. S. 377.) Under 
the Revised Statutes it is called the ‘order or warrant;’ 
under the Code it is called the ‘mandate of commitment.’ 
They doubtless mean the same and relate to the final 
order entered in the proceeding. This is no new doc- 
trine. * * * In DeWitt v. Dennis (30 How. Prac. 131) 
Morgan, J., says: ‘The order of conviction is not suffi- 
ciently definite and specific, and does not properly de- 
scribe the particular misconduct for which he is con- 
victed.’ And for this reason the order convicting the 
person of contempt was set aside. The same rule pre- 
vails in England. * * * In the Pollard case (2 P. C. 120) 
it was said that ‘No person should be punished for con- 
tempt of court (which was a criminal offense) unless the 
specific offense charged against him was _ distinctly 
stated.’ * * * The reason for the statute is perfectly ap- 
parent. In the criminal contempts committed in the 
immediate view of the court it may punish summarily. 
The only record preserved is in the final order or man- 
date of the court entered in the minutes of the clerk. 
If the particular circumstances of the offense were not 
required to be set forth, there would be nothing that 
the accused could have reviewed, or that he could in- 
terpose as a defense to a subsequent conviction for the 
same act. If the court saw fit to call his act, no matter 
what it might be, a criminal contempt, that determina- 
tion would of necessity be final * * *.” 

Annotation, 154 A. L. R. 1228, refers to very numer- 
ous decisions in support of the statement: “It has been 
held, in the overwhelming majority of jurisdictions, that 
an order or judgment of direct contempt must con- 
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tain a statement of the facts upon which the decision 
is based, the purpose of this requirement being to en- 
able the appellate court to determine, by an inspection of 
the record, whether a contempt has in fact been com- 
mitted and whether the court had jurisdiction to pun- 
ish it.” See, also, State ex rel. Aldrich v. District Court, 
133 Iowa 450, 110 N. W. 592; Tweddle v. Judge of Su- 
perior Court, 134 Mich. 237, 96 N. W. 22; People ex rel. 
Bernstein v. La Fetra, 157 N. Y. S. 386; Ex parte Creasy, 
243 Mo. 679, 148 S. W. 914, 41 L. R. A. N. S. 478; People 
v. Bain, 268 Ill. App. 192; Ex parte Redmond, 156 Miss. 
582, 126 So. 485; In re Moxcey, 9 Kan. App. 262, 59 P. 
672; In re Battelle, 207 Cal. 227, 277 P. 725, 65 A. L. R. 
1497. 

The record of conviction of plaintiffs in error of con- 
tempt may not be aided by presumption or intendment. 
The record alone must show facts to justify the convic- 
tion or it cannot be sustained. The statement therein 
of conclusions of the court, as appears in this case, does 
not satisfy or comply with this requirement. The facts 
by virtue of which a conviction for direct contempt re- 
sults must establish the guilt of the contemner beyond 
a reasonable doubt. Such a prosecution is governed by 
the strict rules applicable to prosecution by indictment. 
This court said in Crites v. State, supra: “No intend- 
ments or presumptions can be indulged in to sustain the 
judgment of the trial court in a contempt proceeding. 
Such a proceeding is criminal in its nature, and the rules 
governing criminal proceedings are applicable thereto.” 

Frye v. Frye, 158 Neb. 694, 64 N. W. 2d 468, declares: 
“Contempt proceedings are in their nature criminal and 
no intendments will be indulged in to support a con- 
viction. * * * In a contempt proceeding before a con- 
viction will lie, guilt must be established beyond a rea- 
sonable doubt.” See, also, State ex rel. Wright v. 
Barlow, 132 Neb. 166, 271 N. W. 282; Gentle v. Pantel 
Realty Co., 120 Neb. 630, 234 N. W. 574; Furrer v. Ne- 
braska Building & Inv. Co., 109 Neb. 1, 189 N. W. 295; 


VoL. 167] SEPTEMBER TERM, 1958 275 


Tastee Inn, Inc. v. Beatrice Foods Co., Inc. 


Bee Publishing Co. v. State, 107 Neb. 74, 185 N. W. 
339. The record of the conviction as contained in the 
journal entry falls far short of complying with these 
requirements. 

The record of the conviction of the plaintiffs in error 
does not exhibit any question said to have been pro- 
pounded to Harold L. Jorgenson while he was a wit- 
ness which he refused to answer. The statutory re- 
quirement that “such question must be stated in the 
order” was not observed. § 25-1232, R. R. S. 1943. In 
fact, there is in the record no evidence, of the character 
required, that any interrogatory was propounded to 
Harold L. Jorgenson. The record is silent as to any re- 
fusal by him to answer any question except the con- 
clusion of the court that he refused “to testify in said 
regard.” There is no proof that the court ordered or 
admonished Harold L. Jorgenson to answer any ques- 
tion or that such action of the court was requested by 
anyone. There was likewise no assertion that he con- 
tumaciously refused. The record contains no proof that 
any inquiry was made of him concerning any matter 
that was pertinent to any issue in the case on trial at 
the time of the alleged contempt. The findings are 
fatally defective and insufficient in not disclosing facts 
establishing that a proper and legal interrogatory was 
asked him and that answer thereof was contumaciously 
and unlawfully refused. It is not every refusal of a 
witness to answer a question asked him on a trial which 
amounts to direct contempt. The contempt the statute 
speaks of in this regard is the “contumacious and un- 
lawful * * * refusal to answer any legal and proper 
interrogatory.” § 25-2121, R. R. S. 1943. The record 
fails to sustain the conviction of either of the plaintiffs 
in error for contempt of the district court. 

The cross-appeal of Beatrice Foods Co., Inc., a cor- 
poration, defendant in error, because of what has been 
said and concluded herein, should be and it is denied. 

The judgment should be and is reversed and the cause 
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is remanded with directions to the district court for 

Lancaster County to enter an order discharging plaintiffs 

in error from the conviction of contempt of said court. 
REVERSED AND REMANDED WITH DIRECTIONS. 


VINCENT W. ROSE, APPELLEE, Vv. HENRY E. VONDERFECHT, 


APPELLANT. 
92 N. W. 2d 691 


Filed October 31, 1958. No. 34428. 


1. Contempt. A conviction under contempt proceedings can only 
be reviewed in the Supreme Court by the filing of a petition 
in error as in a criminal case. 

2. Contempt: Appeal and Error. Where, in a contempt proceed- 
ing, the trial court does not pass upon the guilt or innocence 
of the defendant, but enters a decree materially enlarging the 
extent of the relief granted by a previous decree which had 
become final, the procedure for review is by appeal. 

3. Judgments. After the final adjournment of the term of court 
at which a judgment has been rendered, the court has no au- 
thority or power to vacate or modify the judgment except for 
the reasons stated and within the time limited in section 25-2001, 
R. R. S. 19438. 

4. Easements: Judgments. In determining the nature and extent 
of an easement established by a final decree of a court, the 
court is bound by the language of such decree and the infer- 
ences that can reasonably be drawn therefrom. 


APPEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupcr. Reversed and remanded. 


Baskins & Baskins, for appellant. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


CARTER, J. 
This is a proceeding arising out of a citation for con- 
tempt of court against the defendant for failure to com- 
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ply with the terms of an injunctive order. The defendant 
answered, setting forth facts indicating a full compliance 
with the injunction and praying for a dismissal of the 
contempt citation. The trial court did not pass upon the 
guilt or innocence of the defendant on the charge that 
he had violated the injunction. What the court did was 
to materially enlarge the scope of the relief it had 
granted plaintiff in its former decree bearing the date 
of January 31, 1955; and it authorized the plaintiff to 
put such enlarged decree into effect, and restrained the 
defendant from interfering with the plaintiff in so do- 
ing. A motion for a new trial was filed and overruled. 
Defendant has appealed. 

Plaintiff contends that the appeal should be dismissed 
under the rule announced in Gentle v. Pantel Realty 
Co., 120 Neb. 630, 234 N. W. 574, wherein it is said: 
“A conviction under contempt proceedings can only be 
reviewed in the supreme court by the filing of a petition 
in error as in a criminal case.” In the instant case there 
was no conviction for contempt. There was no judgment 
of any kind or nature disposing of the issue raised by 
the citation for contempt and the answer filed thereto. 
We think the controlling rule is stated in Meier v. Nel- 
sen, 156 Neb. 666, 57 N. W. 2d 273, where, in a very simi- 
lar situation, this court said: “If the trial court had ac- 
tually passed on defendant’s guilt or innocence of the 
charge made against him this contention would have 
merit. But such is not the situation before us. What 
the court did was not to pass upon that question but to 
materially enlarge the extent of the relief which it had 
granted plaintiff by its decree of August 4, 1950. The 
question of whether or not the court had jurisdiction 
to do so defendant had a right to have reviewed by ap- 
peal. We find this contention of plaintiff to be without 
merit and the motion to dismiss the appeal is overruled.” 
The motion to dismiss the appeal in the instant case is 
overruled. 

The plaintiff has cross-appealed, contending that the 
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trial court erred in failing to adjudge the defendant 
guilty of contempt and in failing to punish him there- 
for, in failing to require defendant to pay damages to 
plaintiff, and in failing to require defendant to compen- 
sate plaintiff for restoring the premises in accordance 
with the injunction order entered January 31, 1955. 
The defendant has moved that the cross-appeal should 
be dismissed for the reason that this involves an issue 
which was not decided by the trial court and, if it had 
been decided, it could have been raised in this court 
only by petition in error. The motion to dismiss the 
cross-appeal is well taken. The issues raised by the cita- 
tion for contempt and the answer filed thereto are not 
before this court, and could only be presented by an 
error proceeding. The cross-appeal is therefore directed 
to a matter not before the court. Under such circum- 
stances the cross-appeal has no standing in this court 
and the motion to dismiss must be sustained. 

The decree containing the injunctive order for the 
violation of which the defendant was cited for contempt 
was entered on January 31, 1955. The decree in the 
instant case was entered on January 21, 1958, and was 
made in a term subsequent to the one in which the 
decree of January 31, 1955, was entered. It is the rule 
in this state that, after the adjournment of the term 
of court at which a judgment has been rendered, the 
court has no authority or power to vacate or modify 
the judgment except for the reasons stated and within 
the time limited by section 25-2001, R. R. S. 1943. Meier 
v. Nelsen, supra. 

It is the contention of the defendant that the trial 
court in the present case extended the scope of the re- 
lief granted in the decree entered on January 31, 1955. 
This decree provided “that the plaintiff has an ease- 
ment for a right of way across the South Half (S%) of 
Section 23 * * *, now owned by the defendant, Henry E. 
Vonderfecht, between the gates which formerly existed 
in the fence on the half-section line between the North 
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Half of said Section 23 and the South Half of said 
Section 23, designated in the record and the evidence 
herein as gates one and two, said right of way consist- 
ing of and to be limited to a strip of land eight feet 
wide beginning at said gate one and following said 
fence and the edge of the canyon between said gates 
one and two from gate one to gate two, by adverse pos- 
session and user and by prescription; * * *.” No appeal 
was taken from the foregoing decree. The extent of the 
easement which the plaintiff has obtained across defend- 
ant’s lands is determinable from the language of the 
decree of January 31, 1955, and the reasonable infer- 
ences to be drawn therefrom. The intendments of the 
trial court in entering the decree are unimportant ex- 
cept as they are expressed in the language of the decree. 
A failure to appeal from the granting of the decree 
makes it a final disposition of the litigation which can- 
not be modified at a subsequent term of court except 
as provided by section 25-2001, R. R. S. 1943. 

The evidence shows that defendant constructed a 
fence more than 8 feet south of the half section line 
fence, leaving a lane of 8 feet between the fences for 
plaintiff’s use in compliance with the decree of January 
31, 1955. The fence was concededly on defendant’s 
property and not on the granted easement. The de- 
fendant had a right to construct such fence, and its 
construction is not violative of the decree of January 
31, 1955. The trial court in its decree of January 21, 
1958, authorized the plaintiff to remove this fence, and 
restrained the defendant from interfering with his so 
doing. The court in directing the removal of the fence 
immediately south of the easement in effect extended 
the scope of the easement granted by the decree of Jan- 
uary 31, 1955, and it was error for the court to so do, 
under the circumstances shown. 

There is evidence that defendant failed to construct 
gate one in such a manner that plaintiff could make use 
of the 8-foot easement along the line fence. It is rea- 
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sonably inferable from the decree of January 31, 1955, 
that gate one was to be constructed in such a way that it 
would permit the use of the easement. It is contended 
also that the fence was erected so close to the canyon 
that plaintiff was deprived of the use of the easement. 
We think it is reasonably inferable from the language 
of the decree of January 31, 1955, that an exit from the 
easement was contemplated in order not to deprive the 
plaintiff of the benefit of the easement granted him. 
There is evidence in the record that two posts had been 
removed from the east end of the fence to permit the 
clearance required by the decree. Such evidence is 
competent in determining whether or not the decree has 
been complied with. 

It is evident that the decree entered by the trial court 
was not responsive to the issues as fixed by the plead- 
ings in the case. The issue was whether or not defend- 
ant was guilty of contempt. The trial court failed to 
enter an order disposing of this issue. The trial court 
was in error in directing the removal of the fence on 
defendant’s property and restraining the defendant from 
interfering with such removal. In a contempt proceed- 
ing a trial court may properly examine the nature and 
extent of an easement described in a valid and final 
decree of court, together with the reasonable inferences 
to be drawn from the language used, in determining the 
guilt or innocence of one charged with contempt for 
violating the court’s order. Further than this the court 
may not go. In such a proceeding the court may not 
properly change the nature and extent of the easement 
granted and restrain the defendant from interfering 
with the performance of acts by the plaintiff which are 
violative of the easement as fixed and determined by the 
original decree. 

For the reasons stated, the judgment is reversed and 
the cause remanded for further proceedings in accord- 
ance herewith. 

REVERSED AND REMANDED. 
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1. Divorce. A decree awarding alimony and child support in an 
action for divorce does not become dormant by lapse of time 
and the defense of the statute of limitations is not available 
to defeat recovery of delinquent payments. 

.2, Equity. In applying the doctrine of laches the true inquiry 

: should be whether the adverse party has been prejudiced by 
the delay. 


3. Laches does not, like limitation, grow out of the mere 
passage of time; but it is founded upon the inequity of per- 
mitting the claim to be enforced—an inequity founded upon 

4 some change in the condition or relation of the parties. 

4, The defense of laches prevails only when it has be- 


come inequitable to enforce the claimant’s right, and is not 
available to one who has caused or contributed to the cause of 
delay or to one who has had it within his power to terminate 
the action. 

5. Divorce. Where a divorce decree provides for the payment of 

; stipulated sums at designated intervals for the support of a 
minor child or children, contingent only upon a_ subsequent 
order of the court, marriage, or the reaching of a designated 
age or majority, such payments become vested in the payee 
as they accrue. The courts of this state are without authority 
to reduce the amounts of such accrued payments by modification 
of the original decree or otherwise. 

6. Appeal and Error. A judgment of an equity court, where the 
court is trier of the facts, unsupported by any competent evi- 
dence but based solely upon speculative or conjectural evidence, 
cannot stand and requires reversal by this court. 


AppEaL from the district court for Douglas County: 
JAMES M. PaTTon, JUDGE. Reversed and remanded with 
directions. 


Frost, Meyers & Farnham, James E. Fellows, and Vi- 
ren, Emmert, Hilmes & Gunderson, for appellants. 


Frederick B. Laux and Thede S. Backstrom, for appel- 
lee Finnern. 
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Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BoSLAUGH, JJ. 


CHAPPELL, J. 

Plaintiff, Richard E. Finnern, brought this action 
against defendants, Harry E. Bruner, Jr., and others, 
seeking to quiet title to Lot 25, Block 2, Ak-Sar-Ben 
Hill Addition, known as 5211 North Thirty-eighth Street 
in Omaha, Douglas County, Nebraska. Plaintiff was 
record title owner of the property as of December 28, 
1956, and the primary purpose of his action was to have 
title thereto quieted with reference to the lien of a 
judgment for child support rendered in a divorce ac- 
tion in Douglas County on March 7, 1922, in favor of 
Bessie Mae Bruner and against Harry E. Bruner, Sr., 
a previous record title owner of said property. Gen- 
erally speaking, the alleged grounds for relief sought 
by plaintiff were the statute of limitations, laches, equit- 
able estoppel, and that the judgment had been fully 
satisfied and paid to Bessie Mae Bruner during her 
lifetime. 

All children of the parties in said divorce action, and 
their respective spouses, were made defendants. With 
one exception, they filed answers and cross-petitions 
denying generally and alleging that a substantial amount 
of the support judgment and interest thereon was un- 
paid and a lien on the property involved since June 15, 
1942. They prayed for enforcement of the lien, sale of 
the property, and application of the proceeds thereof in 
satisfaction of the lien. Plaintiff’s reply and answer 
thereto were a general denial. 

Also, with consent of plaintiff, a son, Harry E. Bruner, 
Jr., as the duly appointed administrator de bonis non of 
the estate of Bessie Mae Blake, formerly Bessie Mae 
Bruner, deceased, filed a petition in intervention. 
Therein he set forth the substance of an absolute divorce 
decree admittedly rendered in favor of Bessie Mae 
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Bruner and against Harry E. Bruner, Sr., on March 7, 
1922, which required him to then and thereafter pay 
Bessie Mae Bruner $14 each week for the support of 
their minor children until their daughter, Catherine 
Bruner, now Catherine Bergman, attained the age of 
16 years, which occurred September 15, 1935. He al- 
leged that on June 6, 1942, the property here involved 
was conveyed to Harry E. Bruner, Sr., by deed duly 
recorded June 15, 1942; that Harry E. Bruner, Sr., had 
failed and refused to satisfy the child support judgment 
except the sum of $100, as shown by the records of the 
clerk of the district court; and that there was due and 
owing on the judgment a sum approximately in excess 
of $10,000. He also alleged that such unpaid judgment 
became a lien on the property involved when acquired 
by Harry E. Bruner, Sr., and prayed for dismissal of 
plaintiff’s petition, enforcement of said lien, sale of the 
property, and application of the proceeds thereof in 
satisfaction of the lien. Plaintiff’s answer thereto was 
a general denial. 

After hearing upon the merits, the trial court rendered 
a decree finding and adjudging the issues generally in 
favor of plaintiff, and that the child support judgment 
in favor of Bessie Mae Bruner “was fully paid.” The 
judgment dismissed the aforesaid cross-petitions and the 
petition in intervention, and quieted title to the prop- 
erty in plaintiff as prayed. Thereafter the motion 
of said defendants and intervener for new trial was 
overruled, and they appealed, assigning in effect that 
the judgment was not supported by the evidence but 
was contrary thereto and contrary to law. We sustain 
the assignment. 

It is elementary that appeals in equity cases are tried 
de novo by this court, subject to established rules appli- 
cable thereto, and as decided in Fischer v. Wilhelm, 
140 Neb. 448, 300 N. W. 350, and reaffirmed in Ballmer 
v. Smith, 158 Neb. 495, 63 N. W. 2d 862, a judgment 
of an equity court, where the court is trier of the facts, 
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unsupported by any competent evidence but based solely 
on speculative or conjectural evidence, cannot stand and 
requires reversal by this court. 

Section 30-803, R. R. S. 1943, provides in part: ‘Noth- 
ing herein shall be construed to prevent an executor 
or administrator, when he shall think it necessary, from 
commencing and prosecuting any action against any 
other person, * * * for the recovery of any debt or claim 
to final judgment, or from having execution on any 
judgment.” See, also, Mead Co. v. Doerfler, 146 Neb. 
21,18 N. W. 2d 524, 158 A. L. R. 724; Uptegrove v. Metro- 
politan Life Ins. Co., 145 Neb. 51, 15 N. W. 2d 220; Mina- 
han v. Waldo, 161 Neb. 78, 71 N. W. 2d 723. In the light 
thereof, we conclude that intervener had a right to 
prosecute the action as the representative of the estate 
of Bessie Mae Blake, deceased, to recover any unsatis- 
fied or unpaid portion of her judgment for child sup- 
port with interest thereon, as provided by law, and to 
enforce the lien of such judgment. 

In Nowka v. Nowka, 157 Neb. 57, 58 N. W. 2d 600, 
we held that: “A decree awarding alimony and child 
support in an action for divorce does not become dor- 
mant by lapse of time and the defense of the statute 
of limitations is not available to defeat recovery of de- 
linquent payments.” 

Also, in In re Application of Miller, 1389 Neb. 242, 297 
N. W. 91, we held that: “A decree for child support, 
rendered in a suit for a divorce, does not become dor- 
mant because of the failure to issue execution thereon 
for more than five years.” 

In that connection, we reaffirmed in Miller v. Miller, 
153 Neb. 890, 46 N. W. 2d 618, that: ‘A decree for 
child support in a divorce action is not a judgment with- 
in the meaning of sections 25-1420 and 25-1515, R. R. S. 
1943.” 

In that opinion we said, citing applicable authorities: 
“In applying the doctrine of laches the true inquiry 
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should be whether the adverse party has been preju- 
diced by the delay. * * * 

“Laches does not, like limitation, grow out of the 
mere passage of time; but it is founded upon the inequity 
of permitting the claim to be enforced—an inequity 
founded upon some change in the condition or relation 
of the parties. * * * 

“The defense of laches prevails only when it has be- 
come inequitable to enforce the claimant’s right, and is 
not available to one who has caused or contributed 
to the cause of delay or to one who has had it within 
his power to terminate the action.” 

For a discussion of equitable estoppel, which will not 
be elaborated upon here, see Scottsbluff Nat. Bank v. 
Blue J Feeds, Inc., 156 Neb. 65, 54 N. W. 2d 392. 

In Sullivan v. Sullivan, 141 Neb. 779, 4 N. W. 2d 919, 
this court held that: ‘In a decree granting a wife a 
divorce and the custody of minor children, monthly in- 
stalments of alimony and support become vested as they 
accrue, and unpaid, past-due portions thereof are final 
judgments beyond the power of the court to reduce by 
modification of the original decree.” 

That proposition was reaffirmed in Schrader v. 
Schrader, 148 Neb. 162, 26 N. W. 2d 617, wherein we held 
that: “Where a divorce decree provides for the pay- 
ment of stipulated sums monthly for the support of a 
minor child or children, contingent only upon a subse- 
quent order of the court, marriage, or the reaching of 
majority, such payments become vested in the payee 
as they accrue. The courts of this state are without 
authority to reduce the amounts of such accrued 
payments.” 

In that connection, it has long since been established 
that such a judgment is for a definite amount and is 
a lien on the real estate owned by the husband in the 
county where the judgment was rendered or in which 
a transcript thereof has been filed, and unless affected 
by some jurisdictional infirmity the judgment cannot be 
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attacked collaterally by one who ignored the lien and 
purchased the husband’s real estate, then seeks to defeat 
the lien of the judgment on the ground that it is not a 
final judgment. See, Howerter v. Olson, 145 Neb. 507, 
17 N. W. 2d 483; Harrington v. Grieser, 154 Neb. 685, 
48 N. W. 2d 753. However, in a case such as that at 
bar, he may establish by competent evidence, as dis- 
tinguished from evidence which is speculative or con- 
jectural, that such a judgment has been satisfied or 
paid. 

In the light of such rules, we have examined the 
record, which discloses substantially the following: It 
was admitted that on March 7, 1922, Bessie Mae Bruner 
was awarded an absolute divorce from Harry E. Bruner 
by the district court for Douglas County, and that the 
decree required him to pay her $14 then and thereafter 
each week for the support of their minor children until 
their daughter, Catherine Bruner, who was born Sep- 
tember 15, 1919, became 16 years of age. That event 
occurred on September 15, 1935. 

Such children of the parties were defendants Bruner; 
Waunetta M. Corenman, a widow; and Catherine L. 
Bergman. Sometime after the divorce, Bessie Mae 
Bruner, their mother, married one William A. Blake, 
Sr., and to that union was born a son, defendant, William 
A. Blake, Jr. Harry E. Bruner, Sr., the husband and 
father, died May 26, 1955, and Bessie Mae Blake, the 
mother, died testate June 16, 1952. Admittedly, her 
son Harry E. Bruner, Jr., was duly appointed executor 
of her estate and duly discharged as such, but was there- 
after duly appointed administrator de bonis non thereof. 

The last will of Bessie Mae Blake appears in the rec- 
ord, but contrary to plaintiff’s contention, it contains 
no language from which it could be properly found or 
inferred that the judgment for child support had been 
satisfied or paid. 

It was also admitted that according to the docket 
records of the clerk of the district court for Douglas 
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County, Harry E. Bruner, Sr., paid in the sum of $100 
on the child support judgment; that no further satisfac- 
tion of such judgment had been made on the docket; 
and that Harry E. Bruner, Sr., was one and the same 
person as Harry E. Bruner who received a deed to Lot 
25, Block 2, Ak-Sar-Ben Hill Addition to Omaha on 
June 6, 1942, which was duly recorded June 15, 1942. 
The property will be hereafter called Lot 25, or 5211 
North Thirty-eighth Street. 

In that connection, it was stipulated between plain- 
tiff, intervener, defendant children, and their surviving 
spouses, that the chain of title to Lot 25 from Febru- 
ary 2, 1939, to January 1, 1957, as shown by the public 
records, was as follows: On February 2, 1939, a re- 
corded land contract was entered into between Joseph 
T. McMahon as seller, and Harry E. Bruner as buyer 
of Lot 25. A quit claim deed to Lot 25 from McMahon 
to E. R. Van Horn, dated June 22, 1940, was recorded 
June 15, 1942. A limited warranty deed to Lot 25, dated 
June 6, 1942, from E. R. Van Horn and Alice Van Horn, 
husband and wife, to Harry E. Bruner, was recorded 
June 15, 1942. A warranty deed to Lot 25, dated May 
26, 1945, from Harry E. Bruner, Sr., to Eugene C. Lloyd 
and Jeannette Lloyd, husband and wife, was recorded 
May 28, 1945. In that connection, Mrs. Lloyd testified 
as a witness for plaintiff that she took possession of and 
lived at 5211 North Thirty-eighth Street from July 1945 
until July 1947, but no one demanded that she move 
out. She admitted, however, that she had so received 
a deed to the property from Harry E. Bruner, Sr., and 
also an abstract thereto which disclosed the divorce 
proceedings between Bessie Mae Bruner and Harry E. 
Bruner, Sr., and that her husband’s friend, a lawyer for 
a company which made a loan on the property, examined 
the abstract and gave an oral opinion that the title was 
clear. She asked said lawyer “* * * why this divorce 
case was in there, and he said it had nothing to do with 
the title and that the title was clear to his knowledge.” 
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It thus appears that she and her husband not only had 
constructive notice of the judgment here involved, but 
also had actual knowledge thereof when they bought 
Lot 25. 

It was also stipulated that a warranty deed to Lot 
25 and other property, dated July 15, 1947, from the 
Lloyds to Leon A. Bethel and Martha G. Bethel, hus- 
band and wife, was recorded August 4, 1947. In that 
connection, Leon A. Bethel, by affidavit offered by plain- 
tiff and admitted without objection, testified that he 
so purchased the property and that he and his wife occu- 
pied same without challenge of ownership until July 
9, 1948, when they sold it to Thomas J. Sheehan and 
Alberta L. Sheehan. It was stipulated that a warranty 
deed dated July 9, 1948, to said property from the 
Bethels to the Sheehans, as husband and wife, was re- 
corded July 10, 1948. In that connection, Thomas J. 
Sheehan, as a witness for plaintiff, testified that he so 
purchased the property from the Bethels, took possession 
of same, and lived there about 814 years until they sold 
it to plaintiff in December 1956, without anyone having 
made any claim against it, although defendant George 
E. Bruner was their next-door neighbor for about 2 
years. He admitted, however, that he had obtained an 
abstract to the property when they purchased it; that 
he had it examined; and that an opinion was written 
thereon which they paid for, but Osborne Realty handled 
the sale and everything, and the opinion was left in their 
office, so the witness thought everything was all right 
and he never received a copy of the opinion until a 
month before this trial. 

It was further stipulated that a warranty deed to said 
property, dated December 28, 1956, from the Sheehans 
to plaintiff, was recorded January 2, 1957. In that con- 
nection, plaintiff simply testified that he so purchased 
the property “From the Sheehans and Robert Mitchell,” 
but that Sheehans were owners of the property and that 
he moved into the property in December and no one 
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had asked him to move out, although this action was 
filed on February 20, 1957. 

In that connection, defendant Catherine L. Bergman 
testified that she knew her father, Harry E. Bruner, 
Sr., owned the property at 5211 North Thirty-eighth 
Street, and that after she was graduated from high 
school in 1939, she lived there with him until she mar- 
ried a Mr. Judd on October 12, 1940. That marriage 
resulted in divorce, and immediately thereafter, in July 
1947, she and her little 6-year-old girl resided in her 
mother’s home at 4227 North Thirty-sixth Avenue until 
in July 1948, when she married Carl G. Bergman. She 
testified that she knew her mother and father were 
divorced, but that her mother never told her that any 
judgment had been rendered in her favor for child sup- 
port, and she had no knowledge thereof until in De- 
cember 1956 when “Robert Mitchell,” a realtor men- 
tioned by Thomas J. Sheehan, asked her to sign some 
papers concerning a piece of property her father owned. 
Mitchell said it didn’t amount to anything, and was a 
mere matter of form. She identified exhibits Nos. 4 
and 5 as unsigned carbon copies of the original papers 
presented to her for signature by Mitchell. However, 
her husband, Carl G. Bergman, intervened, wanting to 
see the papers before she signed them, so Mitchell took 
the two originals and two copies thereof, along with 
the abstract, to her husband’s office the next morning. 
Her husband, as a witness for defendants, verified that 
testimony and identified exhibits Nos. 4 and 5 as un- 
signed carbon copies of the unsigned original papers 
presented to and left with him by Mitchell until they 
were turned over to counsel for intervener and defend- 
ants prior to this trial. The originals were duly re- 
turned to Mitchell and never signed. They were offered 
in evidence by defendants, and although no objection 
thereto was made, their tender was erroneously refused 
by the court. They appear in this record, and will be 
considered here as evidence that plaintiff not only had 
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timely constructive notice but also actual knowledge, 
indicating that the child support judgment was an un- 
satisfied lien on the property when he purchased same. 

Exhibit No. 4 was entitled: “In the District Court 
of Douglas County, Nebraska, Bessie Mae Bruner, Plain- 
tiff, vs. Harry E. Bruner, Defendant, Doc. 190, No. 121, 
Application.” It stated in substance that both of said 
parties were deceased; that during their lifetime cer- 
tain orders were entered requiring payments of support 
and maintenance for their minor children by Harry E. 
Bruner, Sr., until Catherine Bruner Bergman, appli- 
cant, had attained the age of 16 years; and that all pay- 
ments required by such orders were fully made di- 
rectly to plaintiff (Bessie Mae Bruner), but through in- 
advertence and neglect same had not been entered of 
record in said case. The application provided for the 
signature of Catherine Bruner Bergman and a positive 
verification of the facts, and prayed for a finding and 
determination that full and complete compliance had 
been had under all orders of court requiring defendant 
(Harry E. Bruner, Sr.) to pay plaintiff (Bessie Mae 
Bruner) for all amounts so due and owing. 

Exhibit No. 5 was an order in said cause to be signed 
by the judge, but never was, which by its terms ad- 
judged that all required payments heretofore mentioned 
under any order of the court in said cause had been 
fully and completely made and complied with. 

In that connection, Harry E. Bruner, Jr., testified 
as a witness for defendants that he knew his father and 
mother were divorced, but he was then only about 15 
years old and never was aware of any provision in the 
decree requiring his father to pay child support to his 
mother until after “Mitchell” had approached his sister, 
Catherine L. Bergman, in December 1956, as aforesaid, 
and a named lawyer, who appeared herein as counsel for 
plaintiff, advised him of the paper, and wanted him to 
sign. 

i heretofore mentioned, in July 1947, after her 
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divorce from one Judd, Catherine and her little 6-year- 
old girl took up residence with her mother at 4227 North 
Thirty-sixth Avenue, and remained there until in July 
1948, when she married Carl G. Bergman. She testi- 
fied that 4227 North Thirty-sixth Avenue was her 
mother’s home, but was in her brother’s name. Plain- 
tiff argued that such home was then in the name of 
and belonged to Harry E. Bruner, Sr., and that Bessie 
Mae Blake, formerly Bessie Mae Bruner, and her daugh- 
ter Catherine had the use thereof during the aforesaid 
period, after which Harry E. Bruner, Sr., deeded same 
to Harry E. Bruner, Jr., as satisfaction in some manner 
for the child support judgment. There is no competent 
evidence which could sustain such contention. 

In that connection, a duly recorded warranty deed, 
dated November 13, 1950, and bearing 55 cents in revenue 
stamps, from Harry Edgar Bruner, admittedly the same 
person as Harry E. Bruner, Sr., to Harry Elmer Bruner, 
admittedly the same person as Harry E. Bruner, Jr., to 
Lot 24, Marx Subdivision, an addition to Omaha, for a 
consideration of “One ($1.00) Dollar and other valuable 
consideration * * * free from encumbrance except sub- 
ject to the unpaid balance of a $3,500.00 mortgage to the 
North Side Bank of Omaha,” appears in the record. 
There is no evidence of the value of that property, the 
balance then due on the mortgage, or the purchase price 
thereof. Harry E. Bruner, Jr., testified that his father 
never gave him any money; and that he purchased the 
property from his father and mother. He was asked 
by plaintiff’s counsel, “Can you identify Lot 24, Marks 
Subdivision as 4227 North Thirty-sixth Avenue, 
Omaha?” He answered “No, sir.” No competent evi- 
dence whatever appears in this record which could 
support a conclusion that they were one and the same 
property, as argued by plaintiff, or that the deed was 
given in satisfaction of the child support judgment. 

Catherine L. Bergman testified that shortly after she 
and her little gir] moved into her mother’s home at 4227 
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North Thirty-sixth Avenue, her father, Harry E. Bruner, 
Sr., who formerly lived in a room downtown or in other 
property owned by him on Pratt or Patrick Streets, 
moved into and lived in the upstairs portion of her 
mother’s home, but that the witness, her little girl, and 
her mother lived and slept downstairs. There was no 
evidence from which it could be inferred or implied 
that the mother and father ever lived together as man 
and wife during such period, or at any other time after 
the divorce. The witness, just divorced, then had a 
little 6-year-old girl. Her mother was working and her 
father was working. Without dispute, he so moved into 
her mother’s house to help support and care for Cather- 
ine and her little girl after she was divorced from Judd. 
After Catherine was married to Carl G. Bergman she 
moved out to live with her husband, and her father 
moved out to live in Florence. The witness admitted 
that during the time she so lived with her mother, her 
father gave her mother some money at times to buy 
groceries so they could make ends meet and provide for 
the witness and her little girl. How much was so given 
she did not know. Also, Carl G. Bergman testified that 
while he was courting Catherine at 4227 North Thirty- 
sixth Avenue, when he called there 20 or 25 times be- 
tween July 1947 and July 1948, he saw Harry Bruner, 
Sr., give Mrs. Blake some money, $5 or $10, on a number 
of occasions, usually on Friday or Saturday. Then the 
witness would take Mrs. Blake or Catherine or both to 
the store and buy groceries with the money. However, 
we find no competent evidence from which it could be 
determined with any degree of accuracy what the amount 
so given was, and there was no competent evidence in 
any event that it was given with intent to apply same 
upon or satisfy in any manner the mother’s judgment 
for child support. 

There is one other matter requiring discussion. A re- 
corded survivorship warranty deed, dated May 3, 1951, 
to real property, the description of which is long and 
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unimportant here, but is known as 2574 Fort Street 
in Omaha, from Harry C. Hurlbut and Hazel L. Hurlbut 
to “William A. Blake, Jr. and Lois E. Blake (Husband 
and Wife) and Harry E. Bruner, Sr. (Step Father)” was 
offered by plaintiff and received in evidence. It bore 
$9.90 of revenue stamps but the recited consideration 
was ‘“‘One dollar and other valuable considerations.” A 
duly recorded survivorship warranty deed, dated April 
30, 1953, purportedly for the same property but defi- 
ciently described and “subject to any and all encum- 
brances recorded and unrecorded” from Harry E. Bruner, 
Sr., a single man, to William A. Blake, Jr., and Lois E. 
Blake, husband and wife, for a recited consideration of 
“One Dollar and other valuable consideration” and bear- 
ing 55 cents in revenue stamps, was offered by plaintiff 
and received in evidence, apparently upon the theory that 
William A. Blake, Jr., being a son of Bessie Mae Blake 
and William A. Blake, Sr., such deeds somehow evi- 
denced a satisfaction or payment of the child support 
judgment. As hereinafter observed, there is no merit 
whatever in that theory. 

That is true because the record discloses that defend- 
ants also offered, and there was received in evidence, 
a photostatic copy of said original warranty deed of April 
30, 1953, which showed on its face the deficiency of de- 
scription, and also a photostatic copy of a warranty deed 
dated August 3, 1954, which was identical in form and 
substance except that it supplied the deficiency of de- 
scription previously omitted from the warranty deed 
executed on April 30, 1953. In that connection, William 
A. Blake, Jr., testified, and it is not disputed in any man- 
ner, that at the time he purchased the property from the 
Hurlbuts, realtor “Robert Mitchell,” heretofore men- 
tioned, told Blake, Jr., that his salary was insufficient to 
get the loan required without a co-signer of the note and 
mortgage, so Harry E. Bruner, Sr., signed them as such, 
but requested as security therefor that his name appear 
as a grantee in the warranty deed from the Hurlbuts, 
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which was done. However, Harry E. Bruner, Sr., never 
paid anything or furnished any other consideration in the 
transaction, and after loan payments had been made on 
the property by the Blakes for about 2 years, the name 
of Harry E. Bruner, Sr., was removed from the note and 
he was released by the loan company from any liability 
on the note and mortgage. Thereupon, Harry E. Bruner, 
Sr., executed the two warranty deeds to the Blakes re- 
spectively on April 30, 1953, and August 3, 1954, as 
theretofore contemplated by the parties. 

As heretofore noted, in cases such as that at bar, the 
statute of limitations was not available to defeat recovery 
of delinquent payments of the child support judgment. 
On the other hand, no element of laches appears herein 
except lapse of time alone, which was not sufficient to 
satisfy the judgment for child support. Also, contrary to 
plaintiff’s contention, equitable estoppel by omission to 
speak or otherwise could not have application to defeat 
recovery of the child support judgment, because there 
was no false representation, omission, inconsistent con- 
duct, or concealment of facts made by anyone for the 
purpose of misleading or inducing plaintiff to change his 
position and purchase the property. Rather, plaintiff and 
his predecessors had timely notice and knowledge that 
the judgment for child support was of record as a lien 
on the property before it was purchased by them, and 
plaintiff's own lack of diligence and negligence barred 
any right to rely upon estoppel. 

In conclusion, we find no competent evidence that the 
child support judgment “was fully paid” as found and 
adjudged by the trial court. That conclusion was based 
solely on speculative and conjectural evidence, and the 
judgment cannot stand. The amount of the unpaid por- 
tion of such judgment, with interest at 6 percent, may 
be readily ascertained by a mere computation thereof by 
the court. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is re- 
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versed and the cause is remanded with directions to dis- 
miss plaintiff’s petition and render judgment in favor of 
intervener, Harry E. Bruner, Jr., administrator de bonis 
non of the estate of Bessie Mae Blake, deceased, for the 
amount of the judgment for child support which remains 
unpaid, with interest at 6 percent upon unpaid weekly 
installments thereof as they accrued prior to September 
15, 1935, and upon the principal amount thereof remain- 
ing unpaid from September 15, 1935, to date, bear- 
ing in mind that interest shall not be compounded 
in any event. Further, the trial court is directed 
to adjudge that such an amount so found due and 
unpaid was a lien on Lot 25, Block 2, Ak-Sar-Ben 
Hill Addition to Omaha, to order said property sold as 
upon foreclosure of said lien, and to order the proceeds 
thereof applied in satisfaction of the judgment lien. All 
costs are taxed to plaintiff. 
REVERSED AND REMANDED WITH DIRECTIONS. 
MEssMorE, J., participating on briefs. 


O. C. HirscH CONSTRUCTION CO., APPELLEE, V. THURE E. 
PETERSON ET AL., DOING BUSINESS UNDER THE STYLE AND 
TRADE NAME OF PETERSON CARPET CO., APPELLANTS. 

92 N. W. 2d 694 
Filed November 7, 1958. No. 34407. 


Contracts: Evidence. In the interpretation of a writing which is 
intended to state the entire agreement, preliminary negotiations 
between the parties may be considered in order to determine 
their meaning and intention, but not to vary or contradict the 
plain terms of the instrument. 


APPEAL from the district court for Lancaster County: 
JoHN L. PoLk, JupcE. Affirmed. 


Towle, Young & McManus, Carl H. Peterson, and 
Emory P. Burnett, for appellants. 


Wagener, Marx & Galter, for appellee. 
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Heard before Summons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


Simmons, C. J. 

In this action plaintiff sought in his first cause of ac- 
tion to recover the balance due on a written contract 
and on his second cause of action to recover an amount 
alleged to be due based on the reasonable value of ma- 
terials and services furnished. Issues were made and 
trial was had resulting in a verdict for plaintiff on 
both causes of action. The verdict on the second cause 
is not involved in this appeal. That cause will not be 
mentioned further here. The refusal of the trial court 
to admit and permit the jury to consider certain evi- 
dence is the basis for the attack on the verdict in the 
first cause of action. 

We affirm the judgment of the trial court. 

Plaintiff O. C. Hirsch is an individual doing business 
under the name of O. C. Hirsch Construction Co. De- 
fendants are Thure E. Peterson and Elva Peterson doing 
business as Peterson Carpet Co. They will be referred 
to herein as defendants or Mr. or Mrs. Peterson, as 
occasion requires. 


The petition alleges that on or about July 16, 1956, 
defendants entered into a contract with the procure- 
ment officer of the Lincoln Air Force Base for the in- 
stallation of asphalt tile in some barracks. On July 18, 
1956, plaintiff, as a subcontractor with the defendants, 
agreed to do a certain part of the work for the sum of 
$49,688.91. Plaintiff alleged full performance and part 
payment and prayed for a recovery of a balance al- 
legedly due on the contract. Defendants by answer de- 
nied generally; admitted that an agreement was en- 
tered into between plaintiff and defendants for work 
to be done at the air base, and that the work was par- 
tially done; and alleged that any and all amounts due 
plaintiff had been paid. Defendants prayed for a dis- 
missal of the action. 
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The subcontract and specifications are in evidence. 
Plaintiff by the subcontract agreed to do four specific 
items of work for the consideration of $49,688.91. Only 
two of the four provisions are involved in this appeal. 
They are as recited in the contract: 

“TP 1-03 General (c.) 

“TP 1-04 Materials (2) Base.” 

The material part of TP 1-03 here involved as taken 
from the “Technical Provisions” of the specifications, 
is: ‘Remove base shoe where tile installed and replace 
same, after tile installation.” TP 1-04is: “Base: Unless 
otherwise indicated on the drawings existing base and 
shoe shall be used.” 

The evidence shows that the base is the strip of board 
along the wall which is in contact with the floor. The 
base shoe is a quarter round narrow strip placed above 
the floor and against the base. 

The evidence shows that the plaintiff removed the base 
shoe and after tile was installed replaced the same. His 
work was accepted as being satisfactorily performed by 
the proper air base official, and defendants were paid 
therefor. 

The dispute arises because of this situation: It ap- 
pears that the plans and specifications originally con- 
templated removal of the base and base shoe and the 
installation of a different wall covering. This was 
changed before the contract was let and both the plain- 
tiff and defendants knew it. 

On June 16, 1956, at Mr. Peterson’s request, plaintiff 
submitted an itemized estimate for each barracks which 
included “Replacing base & shoe * * * 228.80” which 
multiplied by 27 (the number of barracks) makes the 
$6,177.60 involved here. 

The specifications were then changed so as to pro- 
vide for the removal of the “base shoe * * * and replace 
same, * * *.” Nevertheless after the contract with the 
procurement officer had been signed by the defend- 
ants, defendants, in the changed language above re- 
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cited, entered into a subcontract with plaintiff for the 
one amount to cover all the work he was obligating 
himself to do. The figures of the estimate of each of 
10 items in nowise enter into the consideration of the 
subcontract except insofar as they form the basis for 
the total subcontract price. 

The trial court at first admitted and then struck the 
estimate from the record and instructed the jury to 
disregard it. Defendants assign the ruling as error. 

The rule is: In the interpretation of a writing which 
is intended to state the entire agreement, preliminary 
negotiations between the parties may be considered in 
order to determine their meaning and intention, but not 
to vary or contradict the plain terms of the instrument. 
Wilderman v. Watters, 149 Neb. 102, 30 N. W. 2d 301. See, 
also, Sofio v. Glissmann, 156 Neb. 610, 57 N. W. 2d 176. 

In Stillinger & Napier v. Central States Grain Co., 
Inc., 164 Neb. 458, 82 N. W. 2d 637, we said: ‘This 
court has recognized and applied the doctrine of admis- 
sibility of preliminary negotiations subject to the limita- 
tion that plain terms of the writing resulting therefrom 
may not be varied.” 

Here it is patent that defendants would vary the 
plain terms of the subcontract, pleaded and proven. It 
calls for the payment of $49,688.91 for the performance 
of the covenants of the agreement. Defendants, so far 
as this item is concerned, would have the subcontract 
provide for the payment of $49,688.91 less $6,177.60. The 
trial court did not err in its ruling in the matter. 

The subcontract between the plaintiff and defendants 
further provided: “That the Contractor or his super- 
intendent shall have the right to order in writing the 
omission of the parts of the work, or materials as 
omitted from the general contract on the above named 
project by the architect and/or Owners; and that fair 
deductions shall be made in the contract price for such 
omitted work or materials; * * *.” 

Defendants offered in evidence a copy of a letter to 
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plaintiff dated July 19, 1956, reciting: “This letter will 
notify you that there was an error made on the original 
contract. Full credit will be taken for base and shoe 
which will not be furnished. Your revised figure will 
read $43,511.31.” 

Mr. Hirsch testified that he never received the letter. 
Defendants argue here the presumption of delivery based 
on evidence of mailing. The trial court first admitted 
and then struck the evidence from the record. Defend- 
ants assign it as error. It is an obvious attempt to cor- 
rect “an error” in the amount of the subcontract. There 
was no contention that the reduction in the subcontract 
price was because of the “omission of * * * work * * * 
from the general contract * * *.” The work here in- 
volved was never included in the general contract or 
the subcontract. The contention requires no further 
comment. Error is not shown. 

There are subsidiary assignments of error which rest 
upon the premise that the above discussed assignments 
are meritorious. They do not require discussion. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


VircInia A. TATE, ADMINISTRATRIX OF THE ESTATE OF 
WENZL J. SEIDL, DECEASED, APPELLANT, v. DONNA 


BoRGMAN, APPELLEE, 
92 N. W. 2d 697 


Filed November 7, 1958. No. 34415. 


1. Automobiles: Evidence. A qualified expert, upon laying a prop- 
er foundation, may give his opinion as to the speed of an auto- 
mobile, based on the length of skid marks made by it when 
brakes were applied. 

Various factors, such as skid marks, distance 

traveled after impact, and force of impact, constitute perti- 

nent evidence in arriving at an estimate of the rate of speed 
of an automobile. 
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3. Automobiles: Negligence. An allegation of negligence of a 
specific number of miles per hour as the speed of an auto- 
mobile as constituting excessive speed does not limit the 
pleader to proof of that speed. He may prove a lesser rate as 


negligence. 

4, The lawfulness of the speed of an automobile 
within the prima facie limits fixed is determined by the further 
test of whether the speed was greater than was reasonable and 
prudent under the conditions then existing. 

5. One is required only to have his automobile 


under such reasonable control as to be able to avoid a collision 
with other vehicles whose drivers exercise due care. Complete 
control which is such as will prevent collision by the antici- 
pation of negligence on the part of another in the absence of 
warning or knowledge is not required. 

6. Trial: Appeal and Error. Instructions must be considered and 
construed together, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer requests for 
instructions that will supply the omission and, unless that is 
done, the judgment will not ordinarily be reversed for such 
defects. 


7. Trial. A supplemental instruction is sufficient if it contains 
a correct statement when considered in connection with the 
main charge. 


AppEAL from the district court for Lancaster County: 
STANLEY BarRTOos, JUDGE. Reversed and remanded. 


Healey, Davies, Wilson & Barlow, Kenneth Cobb, and 
Chambers, Holland, Dudgeon & Hastings, for appellant. 


Marti, O’Gara, Dalton & Sheldon, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


Smmmons, C. J. 

This is an action for damages arising from an auto- 
mobile collision which occurred February 10, 1955, be- 
tween a taxicab driven by Wenzl J. Seidl and a car 
driven by Donna Borgman. Seidl sued for personal 
injury and property damage. He died February 11, 
1956. The action was revived in the name of the ad- 
ministratrix, and a second cause of action alleged on the 
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basis that death was the result of the injuries following 
the accident. 

The defendant cross-petitioned for personal injury and 
property damage. Issues were made and trial was had 
resulting in a verdict and judgment for the defendant. 

Plaintiff appeals, assigning as error the failure of the 
trial court to submit the issue of excessive speed of de- 
fendant’s automobile to the jury; in striking the testi- 
mony of an expert witness regarding reaction time and 
speed as shown by skid marks; and in the giving of three 
instructions. 

We reverse the judgment and remand the cause for 
further proceedings. 

The accident occurred on West ‘“‘O” Street about dusk 
at 5:30 pm. At the point of the accident West “O” 
Street is a four-lane highway divided by traffic islands. 
At the point of the accident there is a 65-foot opening 
between the traffic islands to permit cross traffic. Im- 
mediately to the north of this opening and on the north 
side of the outer westbound lane is a driveway opening 
into the grounds of a garage, called herein the west 
drive. To the east and north of that is the garage. 
There is then a driveway leading to the garage called 
the east drive, and farther east of that is a second drive 
leading to a motor court. The center of this drive is 67 
feet east from the center of the east drive. 

The plaintiff's evidence is to the effect that Mr. Seidl 
had driven into the garage areaway through the west 
drive, had unloaded a passenger at the garage, and when 
last seen was in the east drive turning west. Plaintiff’s 
contention is that Seidl drove west on the highway to 
the cross traffic opening and was making a left turn 
into the cross traffic lane when defendant’s car ran into 
his taxicab. 

Defendant’s evidence is that she was driving west on 
“O” Street at about 35 or 40 miles per hour when she 
came up behind a slow-moving westbound car in the 
outer lane, turned to pass it, and when alongside she saw 
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the Seidl cab pull “right straight across” out of the west 
drive. There is ample evidence in the record that at 
that time the two cars were approximately 150 feet apart 
and that the distance between them was closed by the 
movements of the defendant’s car. Defendant testified 
that “it” (the cab) was so close “I didn’t have time 
enough to stop.” Defendant also testified that “just be- 
fore” she applied her brakes she “imagined” she was 
traveling about 35 to 40 miles per hour. Defendant fur- 
ther testified that she had turned a little toward the is- 
land when the collision occurred. 

The undisputed evidence is that the defendant’s car 
skidded a distance of 61 feet before the impact. The evi- 
dence also is that the damage to defendant’s car occurred 
on the right front fender, light, and grill, causing $550 
damage. The cab was hit with the greater impact on 
the left rear door, pushing it in. The cab was pushed 
sideways a distance of 10 feet and came to rest in a 
north and south position across the inner westbound 
lane and a line between the traffic islands. Defendant’s 
car stopped almost at the point of impact. 

Defendant further testified that she was thrown for- 
ward by the impact; her mouth hit the steering wheel; 
her teeth cut through her lip; one knee hit the ignition 
key and one hit the hand brake, bending both key and 
brake; her head hit the steering wheel; and her shoulder 
hit the door, all causing serious injuries. 

The evidence is that the pavement was concrete, as 
distinguished from black-top, in “normal” condition and 
free of ice or snow. There is evidence of some gravel 
on the pavement alongside the traffic island. Plaintiff 
offered an expert witness on the questions of speed as 
shown by skid marks and speed as shown by reaction 
time. The witness testified that he had been a police 
officer engaged in traffic matters for 10 years or more; 
that he had had specialized training at Northwestern 
University in determining stopping distances of cars 
at various speeds; that he had made experiments testing 
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the formula for estimating speed from skid marks; that 
his experiments showed the formula to be true; that the 
type of a car makes no difference; that the weight of a 
car makes no difference; that the grade and condition of 
the pavement have to be considered; that the condition 
of the tires on good pavement makes no appreciable dif- 
ference; and that the type of brakes makes no difference 
after the wheels are sliding. He testified that he 
was familiar with the surface of the West “O” Street 
pavement; that he was assuming it was dry; that it had 
a 1 percent uphill grade; and that he assumed the con- 
dition of the pavement to be as shown in the pictures in 
evidence. On that foundation he was allowed to testify 
as to stopping time and reaction time. 

The witness testified that a car “at that particular lo- 
cation” traveling at 35 miles per hour should slide ap- 
proximately 59 feet; that at 40 miles per hour the slide 
should approximate 77 feet; that at 45 miles per hour 
the slide should be in excess of 95 feet; that at 50 miles 
per hour the slide should be 110 feet to 112 feet; and 
that at 60 miles per hour the slide should be approxi- 
mately 117 feet. From this evidence, considering the 61 
feet of skid marks before the impact, the distance of 10 
feet the cab was shoved west when in a sidewise position, 
the damage to the cab and car, and the force with which 
defendant was thrown about the car, it is obvious that 
the jury could properly have inferred that defendant’s 
speed was well in excess of the 40 miles per hour she 
testified to when the brakes took hold and locked the 
wheels in skid position. 

The witness also testified that by reaction time he 
meant the time it takes a driver, after he realizes a haz- 
ard exists, to take his foot from the accelerator and start 
applying the brake. He testified that, based on experi- 
ments conducted, the reaction time varied from slightly 
over half a second to a second and that the reaction time 
for the average person is recognized to be three-quarters 
of a second. He testified that the average person’s re- 
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action time with a car going at 35 miles per hour would 
be 38 feet; at 40 miles per hour about 44 feet; at 45 miles 
per hour about 49 feet; at 50 miles per hour about 55 
feet; and at 60 miles per hour the reaction time would 
be about 66 feet. Now remembering that the jury could 
have found a possible reaction time here of about 90 
feet of travel, it is obvious that the jury could have 
found that the defendant’s speed was well in excess 
of the 35 to 40 miles per hour she “imagined” she was 
going when danger became apparent. 

After the above evidence had been given to the jury 
the witness was then asked what he regarded the condi- 
tion of the roadway was from the photographs in evi- 
dence. He replied that the pictures did not tell him too 
much, and that he was going more on his personal 
knowledge. The court, then, on motion of the defend- 
ant, struck all of the above recited testimony from the 
record and instructed the jury not to consider it. 

Plaintiff assigns the exclusion of the evidence as er- 
ror. Defendant argues here that it was properly ex- 
cluded for lack of foundation. 

Patently the testimony of the witness as to reaction 
time could not have been involved in the statement of 
the witness above recited. We see no basis for rejecting 
the testimony as to reaction time because of lack of 
foundation. It was ample. 

We have held: A qualified expert, upon laying a 
proper foundation, may give his opinion as to the 
speed of an automobile, based on the length of skid 
marks made by it when brakes were applied. McKin- 
ney v. Wintersteen, 122 Neb. 679, 241 N. W. 112. 

In Koutsky v. Grabowski, 150 Neb. 508, 34 N. W. 2d 
893, we held: “Various factors, such as skid marks, dis- 
tance traveled after impact, and force of impact, con- 
stitute pertinent evidence in arriving at an estimate of 
the rate of speed of an automobile, either by those in- 
volved in an accident or those in authority investigating 
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the accident immediately thereafter. See 5 Am. Jur., 
Automobiles, § 630, p. 850.” 

We quoted this rule with approval in Shields v. 
County of Buffalo, 161 Neb. 34, 71 N. W. 2d 701. 

Defendant to avoid the effect of the rule argues that 
the expert witness here was neither involved in the acci- 
dent, nor was he one in authority investigating the acci- 
dent immediately thereafter. 

An examination of the text cited in Koutsky v. Grab- 
owski, supra, shows that the rule is: ‘Various factors, 
such as skid marks, distance traveled after impact, force 
of impact, etc., are pertinent in arriving at an estimate 
of the rate of speed of an automobile.” 5 Am. Jur., Auto- 
mobiles, § 630, p. 850. 

It is quite evident in Koutsky v. Grabowski, supra, 
we were applying the rule to the evidence of that case 
and not limiting the application of the rule. Further, 
in Burhoop v. Brackhan, 164 Neb. 382, 82 N. W. 2d 
557, we said: “This rule relates specifically as to what 
facts may be shown as they can be said to bear on the 
question of speed, * * *.” The rule is not limited as 
defendant contends. 

Defendant further contends that the expert was not 
asked to relate his testimony into an estimate of the 
speed of the defendant’s car under the conditions exist- 
ing at the time of the accident. He was not required to 
do so to make his evidence admissible. 

Defendant further contends that the exclusion of the 
evidence was not prejudicial because in any event it 
did not show a speed in excess of 50 miles per hour and 
that under the issues presented speed of less than 50 
miles per hour would not constitute negligence. We 
dispose of that contention later herein contrary to the 
contention of the defendant in connection with the fail- 
ure of the trial court to submit the issue of excessive 
speed to the jury. 

Neither party discusses here the striking of the evi- 
dence as to reaction time as a separate question from the 
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evidence as to skid marks showing speeds. Obviously 
the foundational requirements are materially different. 

In Vale v. Noe, 172 Wis. 421, 179 N. W. 572, the court 
held: “It is a matter of common knowledge that it re- 
quires an appreciable time for the mind and muscular 
system to act.” 

In State v. Belle Isle Cab Co., 194 Md. 550, 71 A. 2d 
435, the court said: “It is obvious that, no matter how 
quick might have been the reflexes of the driver, the 
car did travel some distance while the driver was put- 
ting on his brakes and while the brakes were taking hold 
with sufficient grip to skid the wheels.” See, also, Yea- 
man v. Storms, 358 Mo. 774, 217 S. W. 2d 495, and Smith 
v. St. Louis Pub. Serv. Co. (Mo. App.), 252 S. W. 2d 83, 
where the court took judicial notice of reaction time. 

In Edwards v. Dixon (Mo. App.), 298 S. W. 2d 466, 
the court, in the absence of evidence, took judicial notice 
that three-fourths of a second is required after occasion 
to stop arises for a driver to apply the brakes. See, 
also, Ashbrook v. Cleveland Ry. Co., 33 Ohio Law Ab- 
stract 497, 34 N. E. 2d 992, where the court held: “It 
is a matter of common knowledge also that the so-called 
reaction time of the average man (that is the time elaps- 
ing from the moment one sees danger until the moment 
when he can actually get into action to avoid it) is 
about three-quarters of a second.” 

The expert witness here took a fact of common knowl- 
edge (reaction time) and gave the jury a measuring 
stick whereby reaction time could be translated into 
speed per hour if it wished. 

We find the evidence as to speed as shown by skid 
marks and speed as shown by reaction time was prop- 
erly admitted and that the trial court erred in striking 
it and instructing the jury to disregard it. It was preju- 
dicial error. 

Plaintiff had alleged negligence of the defendant in 
that “she drove said vehicle at an excessive rate of 
speed for the then existing conditions, to-wit, in excess 
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of 50 miles per hour.” The trial court did not submit 
the issue of excessive speed to the jury. Plaintiff as- 
signs error in not so doing. 

The plaintiff argues here that the lawfulness of the 
speed of a motor vehicle within prima facie limits is 
determined by the further test of whether the speed was 
greater than was reasonable and prudent under the 
conditions then existing. Defendant concedes the rule 
but denies its applicability contending that plaintiff is 
limited by the above allegation to proof of speed “in ex- 
cess of 50 miles per hour.” Defendant cites no author- 
ity for the position taken. We find none. We find the 
rule to be: An allegation of negligence of a specific 
number of miles per hour as the speed of an automobile 
as constituting excessive speed does not limit the pleader 
to proof of that speed. He may prove a lesser rate as 
negligence. See Lindekugel v. Spokane, P. & S. Ry. Co., 
149 Or. 634, 42 P. 2d 907, 99 A. L. R. 721, and decisions 
there cited. We find no merit in the above contention. 

It has long been the rule that: The lawfulness of the 
speed of a motor vehicle within the prima facie limits 
fixed is determined by the further test of whether the 
speed was greater than was reasonable and prudent 
under the conditions then existing. Coyle v. Stopak, 
165 Neb. 594, 86 N. W. 2d 758. 

In passing it may be noted that there is some question 
as to the speed limit fixed at the time. The evidence 
is that it was “dusk” and that the night speed limit is 
40 miles per hour. If that were true then defendant’s 
evidence is that she was reaching that limit. However 
the matter is briefed here on the basis that the 50 miles 
per hour daytime limit is applicable and we proceed on 
that assumption. We have then the defendant driving 
on a main thoroughfare at the “imagined” speed of 35 
to 40 miles per hour along a street where there were 
several approaches opening onto the highway; driving at 
dusk; seeing another car at least 150 feet ahead as it 
was crossing the highway; closing that 150-foot distance 
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without an application of brakes for about 90 feet; then 
skidding 61 feet to a collision hard enough to shove the 
car that was hit 10 feet sideways, damaging it severely; 
damaging her own car severely; and hitting with suf- 
ficient force to throw her about the car and cause se- 
vere personal injuries as well as car damage. In deter- 
mining these matters each circumstance or condition 
is not to be weighed separately and so tested by the rule. 
The rule requires a consideration of all the circumstances 
and conditions taken together. The rule is applied to 
the integrated whole of the conditions. 

We think this evidence sufficient to present a jury 
question as to whether or not the speed was greater 
than was reasonable and proper under the conditions 
then existing. 

Defendant argues not only that there must exist spe- 
cial or unusual conditions which require a speed less 
than the prima facie limit but that the circumstances 
must be such that a “conclusion of excessive speed can 
be made with reasonable certainty.” Here defendant 
relies on the following language taken from Krepcik 
v. Interstate Transit Lines, 152 Neb. 39, 40 N. W. 2d 
252, which is: “Without describing the results with 
particularity it is reasonably inferable that the two ve- 
hicles came together with great force and violence. No 
definite or even reasonably definite conclusion may be 
drawn therefrom as to the speed at which the decedent 
was traveling at the time of the collision.” Defendant 
overlooks the fact that we were there considering the 
issue of error in the granting of a judgment notwith- 
standing the verdict. We were weighing the evidence, 
in the quoted language, in the light of the convincing 
quality of the evidence that was required. Defend- 
ant also overlooks the fact that one of the issues was 
that of excessive speed, and that we held the evidence 
presented a jury question as to that issue. We so hold 
here. The trial court committed prejudicial error in 
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failing to submit the issue of excessive speed to the 
jury. 

Plaintiff further assigns as error the giving of in- 
struction No. 12 to the jury. It is: “You are instructed 
that a driver of an automobile upon the public highways 
of this state is required to have his or her auto under 
such reasonable control as will at all times enable him 
or her to avoid collision with other vehicles operated 
on said highway, but the law does not require such 
driver to anticipate negligence or violation of traffic 
regulation by another, in the absence of notice, warning 
or knowledge of such condition. 

“It is for you to determine whether the plaintiff’s de- 
cedent or the defendant failed to exercise due care in 
this regard.” 

Plaintiff relies on our holdings in Greyhound Corp. v. 
Lyman-Richey Sand & Gravel Corp., 161 Neb. 152, 72 N. 
W. 2d 669: “One is required only to have his car under 
such reasonable control as to be able to avoid a colli- 
sion with other vehicles whose drivers exercise due care. 
Complete control which is such as will prevent colli- 
sion by the anticipation of negligence on the part of 
another in the absence of warning or knowledge is not 
required.” (Emphasis supplied.) 

The above was quoted with approval in Burhoop v. 
Brackhan, supra. The objection is to the omission from 
the instruction of the requirement that the driver of the 
other vehicle must be in the exercise of due care. The 
contention is that the instruction as given places upon 
the driver of the one vehicle the duty to avoid collision 
with other vehicles operated on the highway. 

Defendant does not disagree with the requirement 
that the “other” driver must be in the exercise of due 
care but contends that the last phrase of the instruction 
corrects the omission in telling the jury that the law 
does not require such a driver to anticipate negligence, 
in the absence of notice, etc. 

The contention is a non sequitur. The first part of the 
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instruction relates to the measure of control that a 
driver must have of his own car to avoid collision with 
other vehicles using the highway. The second part re- 
lates to the anticipation of negligence on the part of the 
driver of the other car. This distinction appears in 
Plumb v. Burnham, 151 Neb. 129, 36 N. W. 2d 612, where 
the instruction used the word “lawfully” operated on 
the highway. We repeated “the exercise of due care” 
rule and in effect held that “lawfully operated’? was 
synonymous with the exercise of due care. 

Defendant also asserts that the duty to exercise ordi- 
nary care is charged to both parties by instructions Nos. 
10 and 11. “Ordinary care” is defined in instruction 
No. 10, but it is not mentioned in the challenged instruc- 
tion, although “due care” is mentioned as we presently 
point out. Instruction No. 11 sets out the provisions of 
the statutes and advises the jury that their violation is 
not negligence but evidence of negligence. The chal- 
lenged instruction was not prejudicially erroneous. 

The trial court instructed the jury in part as follows: 
“In the event you find the defendant is entitled to re- 
cover on her cross-petition, you will consider the whole 
evidence as given in the case bearing upon the items of 
damages for which you find the defendant entitled to 
recover. 

“In the matter of pain and suffering, the law has no 
fixed rule but leaves that largely to the sound judgment 
of the jury, in reference to which you are to consider 
all the evidence as to the nature of the injuries, the ex- 
tent and effect upon the defendant, if any, as shown by 
the evidence the defendant has sustained.” 

The plaintiff assigns this instruction as error in that it 
did not include the rule as to the measure of future 
pain and suffering which is: The only future pain and 
suffering which a jury is entitled to consider in the as- 
sessment of damages are such as the evidence shows 
with reasonable certainty will be experienced. Bor- 
cherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 643. 
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There was evidence from which it might be concluded 
that the defendant would have some future pain and suf- 
fering. However, the trial court in its instruction on 
the issues referred to pain and suffering “experienced” 
by the defendant. Other instructions were indefinite 
as to that matter. Reals v. Grazis, 125 Neb. 877, 252 
N. W. 413, presented a similar situation and is contra to 
plaintiff's contention. 

We think in this situation the plaintiff, had a spe- 
cific instruction been desired, should have requested it 
under the rule that: Instructions must be considered 
and construed together, and if they are not sufficiently 
specific in some respects, it is the duty of counsel to 
offer requests for instructions that will supply the omis- 
sion and, unless this is done, the judgment will not ordi- 
narily be reversed for such defects. Coyle v. Stopak, 
supra. 

Defendant’s property damage and medical expense 
as established without dispute was $678.45. Defendant 
prayed for judgment in the sum of $10,000. In its in- 
struction on the issues the trial court so advised the jury. 

During their deliberations the jury submitted a writ- 
ten question to the court: ‘May we enter a verdict on 
$678.45 plus Costs for Defendant or must it B $10,000 
& costs?” The court in a supplemental instruction re- 
cited the question followed by ‘‘will say that the amount 
of your verdict, if it is for the defendant, should be 
the amount of damages you find she actually sustained 
in the matter.” 

The court had given instructions on contributory neg- 
ligence, the rule of comparative negligence, and the re- 
duction of damages sustained by the one entitled to re- 
cover because of contributory negligence. No ques- 
tion is raised as to those instructions here. The es- 
sence of plaintiff’s complaint is that the supplemental 
instruction conflicts with the contributory negligence in- 
struction and permitted defendant to recover damages 
sustained without qualification or limitation. 
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It is patent that the jury at the time the question 
was submitted had considered favorably a verdict for 
the defendant. It wanted to know if it could return a 
verdict intermediate of the two sums or if it was re- 
quired to accept one sum or the other. The court an- 
swered that question. It does not appear that the jury 
was in any doubt about the rules of law given to it in 
the original charge. It may be assumed that it compre- 
hended such parts of the original charge concerning 
which it raised no question. 

Defendant denies error in the instruction and con- 
tends that even if erroneous, it was not reversible error 
when there is no claim that the verdict is excessive, 
citing Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 
525, 247 N. W. 355. 

In Johnson v. Nathan, 161 Neb. 399, 73 N. W. 2d 398, 
this court held: “The rule is that a supplemental in- 
struction is sufficient if it contains a correct statement 
when considered in connection with the main charge.” 
See, also, Shermer v. Crowe, 53 Ga. App. 418, 186 S. E. 
224; Elliott v. Floyd, 85 Ga. App. 416, 69 S. E. 2d 620. 

For the reasons given herein the judgment of the trial 
court is reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


IN RE ESTATE OF JOHN GLEASON, DECEASED. 
HELENE I. GLEASON ET AL., APPELLANTS, V. HELEN GLEASON 


PoorRE, APPELLEE. 
92 N. W. 2d 705 


Filed November 7, 1958. No. 344381. 


1. Judgments. In a proceeding to vacate a judgment for any 

reason, the applicant must allege facts sufficient to show that 

. the failure to secure a just decision at the former hearing is 
not attributable to his own fault or want of due diligence. 

2. Wills: Appeal and Error. A proceeding for the probate of a 
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will of a deceased person is in rem and all persons interested 
are parties thereto. A person affected thereby may appeal 
from a final order of the county court concerning the will to 
the district court without regard to whether or not he appeared 
and contested the probate of the will in the county court. One 
so appealing must take the pleadings in the county court as he 
finds them and he is necessarily limited on the appeal to the 
issues presented to the county court. 

The district court has no power to hear the 
contest of a will except on an appeal of such proceedings from 
the county court. The county court has original exclusive juris- 
diction of the probate of wills and the contest thereof in the 
first instance. 


APPEAL from the district court for Kearney County: 
Epmunp P. Nuss, Jupce. Reversed and remanded with 
directions. 


William H. Meier, for appellants. 
Dryden & Jensen, for appellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAuGH, JJ. 


CaRTER, J. 

This is an appeal from an order of the district court 
for Kearney County granting a new trial. 

The evidence shows that John Gleason died on March 
21, 1956, leaving a will. On March 28, 1956, a petition 
was filed in the county court of Kearney County praying 
for the admission of the will to probate. On the same day 
an order was made setting the matter for hearing on 
April 19, 1956, at 10 a. m., and directing the publication of 
notice as required by law. Notice was duly published. 
On April 19, 1956, a hearing was had. The witnesses to 
the will appeared and testified, and the will was duly 
admitted to probate. On April 27, 1956, the objector, a 
daughter of the deceased, filed a motion in the county 
court praying that the judgment of the county court be 
set aside and attached thereto a proposed answer which, 
among other things, alleged that the will of the de- 
ceased was the result of undue influence. A demurrer 
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was filed to the motion on the ground that the appli- 
cation failed to state a cause of action and for the fur- 
ther reason that it failed to allege diligence on the part 
of the moving party, or to otherwise excuse her failure 
to contest the will at the time of the hearing resulting 
in the order admitting the will to probate by the county 
court. The demurrer was sustained, and the objector 
refused to plead further and appealed to the district 
court. The proponents thereafter filed their petition 
in the district court, setting forth substantially the facts 
hereinbefore recited. The objector subsequently filed 
her answer in the district court, which among other 
things alleged undue influence. Proponents filed a mo- 
tion to strike the allegations of undue influence. The 
motion to strike was sustained. A jury was waived and 
a trial had to the court. The trial court found that the 
will was in all respects properly executed and that the 
deceased had testamentary capacity at the time the will 
was executed; and admitted the will to probate. The 
trial court refused to permit evidence of undue influ- 
ence at the trial. The motion for a new trial was sus- 
tained on the ground that the issue of undue influence 
was erroneously eliminated. Proponents appealed from 
the order granting a new trial. 

The evidence shows that the objector had notice and 
actual knowledge of the hearing of April 19, 1956, in 
the county court seeking to have the will admitted to 
probate. The record affirmatively shows that objector 
had full and complete knowledge of the issues to be de- 
termined at the hearing. No showing of diligence by the 
objector was made. This court has stated the applicable 
rule as follows: “A petition setting forth facts suffi- 
cient to constitute a defense to the probate of a will and 
codicil does not meet the requirements necessary to 
be set forth in a petition to set aside a decree of the 
county court admitting a will and codicil to probate. 
More is required to be pleaded, as stated in Miller v. 
Estate of Miller, supra: ‘These allegations are all ad- 
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mitted by the demurrer, and the only logical deduc- 
tion from the admitted facts is that the decree is the 
product of false testimony, adduced by the appellees 
with a full knowledge of its falsity. That of itself would 
amount to fraud in procuring the decree. Secord v. 
Powers, supra (61 Neb. 615, 85 N. W. 846). But it is 
not sufficient for a party seeking the vacation of a 
judgment or decree to show that it was obtained by the 
fraud of his adversary, but he must go farther and 
show that the failure to obtain a just decision is not 
attributable to his own fault or negligence.’” In re 
Estate of Reikofski, 144 Neb. 735, 14 N. W. 2d 379. 
See, also, Miller v. Estate of Miller, 69 Neb. 441, 95 N. 
W. 1010. The motion of objector to vacate the order 
of the county court admitting the will to probate was 
properly denied and the tendered answer accompany- 
ing the motion did not become a part of the pleadings at 
the hearing on the petition to admit the will to probate 
in the county court. 

The probate of a will of a deceased person is a pro- 
ceeding in rem and all persons interested therein are 
parties thereto. A person affected thereby may ap- 
peal from a final order of the county court concerning 
the will to the district court without regard to whether 
or not he appeared and contested the probate of the 
will in the county court. But when such an appeal 
is taken, the person appealing must take the county 
court pleadings as he finds them. He may not change 
the issues on appeal. This question was determined in 
the case of In re Estate of Shierman, 129 Neb. 230, 261 
N. W. 155, wherein the court said: “The district court 
has no power upon appeal or as an original action to 
permit an election and hear the contest of a will ex- 
cept on an appeal of such proceedings from the county 
court. The county court has original exclusive jurisdic- 
tion of the probate of wills and the contest thereof in 
the first instance.” See, also, Weideman v. Estate of 
Peterson, 129 Neb. 74, 261 N. W. 150. 
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The objector filed her answer on appeal by which she 
denied the testamentary capacity of the deceased at the 
time the will was executed and alleged that the will 
was not executed in the form and manner provided by 
law. It is not questioned that these were issues in the 
county court that could be properly presented on ap- 
peal by the objector. In addition thereto the objector 
pleaded undue influence, an issue not raised in the 
county court. This issue was subject to a motion to 
strike on the ground of variance with the pleadings in 
the county court. The district court properly sustained 
the motion to strike the allegations of undue influence 
in the district court. On the trial of the case the court 
refused to permit evidence of undue influence. The 
trial court was clearly correct in ruling out evidence 
of undue influence. The trial court thereupon admitted 
the will to probate and dismissed the answer of the ob- 
jector. The trial court on motion for a new trial held 
that the issue of undue influence could properly be 
raised in the district court, even though it had not been 
previously raised in the county court, and granted a 
new trial. The order granting a new trial was clearly 
erroneous. 

The objector relies upon the case of In re Estate of 
Benson, 162 Neb. 825, 77 N. W. 2d 572, to sustain the 
granting of the new trial. It is the contention of objector 
that this case holds that new issues may be raised on 
appeal to the district court in a probate case whether 
or not they were first raised in the county court. This 
requires an examination of the holding of that case. 

A careful consideration of the opinion in the Benson 
case shows that two heirs of the deceased who had not 
made an appearance in the county court appealed from 
the order of that court admitting the will to probate. 
The opinion holds that such heirs had a right to appeal 
since they were parties in the county court in an in 
rem proceeding. On appeal they pleaded lack of testa- 
mentary capacity and unsoundness of mind of the de- 
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ceased when the instrument was made. These were 
issues raised in the county court which could properly 
be raised on appeal in the district court. The contention 
that the two heirs could not intervene in the district 
court was overruled, the court saying: “Appellant was 
qualified to prosecute an appeal from an adjudication of 
the county court that the instrument proposed for pro- 
bate was the will of the deceased. She timely and duly 
exercised that right. She was entitled to appear by 
pleading and otherwise and contest the validity of that 
instrument as the will of the deceased in the district 
court.” 

The opinion shows that the two heirs on appeal 
raised the issue of undue influence by their pleading. 
The fact that issues were alleged which were at vari- 
ance with the issues raised in the county court does not 
warrant the striking of the pleading where proper issues 
were contained in it. The issues can be properly limited 
in such a situation by an appropriate motion to strike 
the allegations at variance with the issues raised in the 
county court. 

We point out that the Benson case holds that the 
county court has original exclusive jurisdiction in all 
matters concerning the probate of the will of a deceased 
person. To permit the raising of new issues in the district 
court on appeal would have the effect of depriving the 
county court of its original exclusive jurisdiction to that 
extent. The previous decisions of this court consistently 
hold that an appeal to the district court in a probate pro- 
ceeding limits the issues to those raised in the court 
below as in other cases. In re Estate of Shierman, 
supra; Weideman v. Estate of Peterson, supra. It would 
be novel indeed if we should hold that a party could 
properly be denied the right to vacate an order of the 
county court in order to assert a new issue because of the 
party’s actual notice of the hearing and a want of due dili- 
gence in protecting his interests only, to have the same 
matter presented with judicial approval for the first time 
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on appeal in the district court. While there may be some 
language in the opinion that tends to support the ob- 
jector’s position, it does not in fact do so. The previous 
decisions of this court are not criticized nor overruled, 
nor is there a clear intention expressed to depart from 
those holdings. We necessarily conclude that the case of 
In re Estate of Benson, supra, does not hold as the ob- 
jector contends. It does not support the action of the 
trial court in granting a new trial. We adhere to the 
rule that there may not be a change of issues on appeal 
to the district court in a probate proceeding and any 
purported holdings to the contrary in our previous de- 
cisions are disapproved. 

Under the authority of the rule announced in Green- 
berg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. 
W. 2d 772, the order granting a new trial is reversed 
and the cause remanded with directions to the trial court 
to reinstate the judgment of the trial court. 

REVERSED AND REMANDED WITH DIRECTIONS. 


WILLIAM J. KONOP ET AL., APPELLANTS, V. FRED KNOBEL 


ET AL., APPELLEES. 
92 N. W. 2d 714 


Filed November 7, 1958. No. 34450. 


1. Adverse Possession. If one by mistake as to the boundary line 
enters upon and takes possession of land of another, claiming 
it as his own to a definite and certain boundary by an actual, 
open, exclusive, and continuous possession thereof under such 
claim for 10 years or more, he acquires title thereto by adverse 
possession. 

The fact that a person never actually claimed to own 

a disputed tract of land and that his use and possession of it 

were based on a mistaken belief as to the boundary line of the 

tract is not a controlling factor in determining whether his 
possession was adverse. 

In such a situation the possession of the occupant is 

not less adverse because he took and had possession of it 
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innocently and through mistake. It is the visible and exclusive 
possession with intention to possess the land occupied under 
the belief that it is the possessor’s own that constitutes its 
adverse character. 


4, The visible and exclusive possession of the occupant 
under such circumstances is notice to all interested persons that 
his possession is adverse. 

5. The assertion by a litigant that he had no intention to 


claim or that he did not claim to own any land beyond the true 
boundary line, the actual location of which was unknown to 
him, is not conclusive if such statement is inconsistent with his 
acts during the period of his possession of the land. 


APPEAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JUDGE. Reversed and remanded with 
directions. 


Dryden & Jensen, for appellants. 
Tye, Worlock & Knapp, for appellees. 


Heard before Smuumons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.aucu, J. 

This litigation involves the ownership of an area of 
land 17 feet wide from north to south and 150 feet long 
from east to west immediately north of Lot 1 in the 
village of Odessa. The original sole plaintiff was Wil- 
liam J. Konop but before the case was tried the court 
by order substituted Ethel H. Seiler and William F. 
Seiler as plaintiffs for and in the place of William J. 
Konop who had conveyed the real estate involved herein 
to them. The litigants in this controversy are Ethel H. 
Seiler and William F. Seiler, appellants, and Fred Knobel 
and Lottie E. Knobel, appellees. Lottie E. Knobel is 
not shown by the record to have an interest in the sub- 
ject matter of the action except that which results from 
her marital relationship with Fred Knobel. He will be 
hereafter designated appellee. 

A trial in the district court was had and as an incident 
thereof the premises were viewed by the court. The 
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case was taken under advisement and later the trial 
court found generally for appellees and against appel- 
lants and rendered a judgment of dismissal of the case. 
A motion of appellants for a new trial was denied and 
this appeal was prosecuted. 

S. B. Halliwell, sometimes named and referred to in 
the record as Samuel Halliwell, was the owner of Lots 
1 and 2 in the village of Odessa commencing with Decem- 
ber 18, 1888, and thereafter until his death in the year 
1939. The plat of the village of Odessa was vacated 
August 14, 1923, as to Lots 1 to 73, inclusive, in the 
village of Odessa, and all streets and alleys north of the 
north line of Odessa Street in that village. The effect 
of this was a vacation of all of the plat of the village 
north of the north line of Odessa Avenue. This vacated 
the plat as to Knobel Street which extended east and 
west immediately north of Lot 1 and the alley extending 
north and south through the block of which Lot 1 was 
the northeast lot of the block. Lot 2 adjoined Lot 1 on 
the south and Lot 8 was west of Lot 1 and was the north- 
west lot of the block. 

S. B. Halliwell and his wife conveyed to Fred Knobel 
on February 26, 1926, what was before the vacation 
of the village plat the south 25 feet of the part of Knobel 
Street which adjoined Lot 1 on the north. This is de- 
scribed in the deed as the south half of Knobel Street. 

Mary Lillian Birt, also named in the record as Lillian 
Birt, a daughter and one of the heirs of S. B. Halliwell, 
became the owner of Lot 1 and the north half of Lot 2 
in the village of Odessa on December 31, 1943, by her 
purchase thereof at a partition sale and a deed to her 
from J. C. Tye, referee in the partition proceedings. The 
heirs of S. B. Halliwell were parties to the partition pro- 
ceedings in which was involved real property owned by 
S. B. Halliwell at the time of his death, including Lot 1 
and the north half of Lot 2 in the village of Odessa. 
Mary Lillian Birt, widow, conveyed Lot I and the north 
half of Lot 2 of the village of Odessa, and her interest 
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in the alley which adjoined the lots on the west, to Wil- 
liam J. Konop June 23, 1951. He was unmarried and he 
conveyed the identical property to Edith H. Seiler and 
William F. Seiler, appellants, February 15, 1955. The 
land north of a line 17 feet north of the north line of 
what was Lot 1 in the village of Odessa was, after Febru- 
ary 26, 1926, owned by Fred Knobel, appellee. 

The issue for determination concerns the ownership 
of the 17 feet immediately north of and adjacent to the 
north line of Lot 1 in the village of Odessa as it was 
surveyed and platted. According to the record title it is 
owned by appellee. Appellants claim to own it by 
mesne conveyances, their adverse possession, and the 
adverse possession of their predecessors in title. 

Appellee has lived all his life north of the village of 
Odessa in the vicinity of the land in litigation in this 
case. He was 69 years of age at the time of the trial 
in 1956. There were trees between his land and Lot 1 
in the village of Odessa owned by S. B. Halliwell, here- 
after referred to as Halliwell. The trees are described 
as willows and sometime later as willows and Chinese 
elms. Mention is also made of a plum thicket. It is 
probable that the original trees were planted in a row 
from east to west and that afterwards there was volun- 
tary growth that grew into trees in an irregular pattern. 
There was a fence located and installed by Halliwell on 
the north of the original trees extending from east to 
west between his lot and the land of appellee. The 
fence consisted of 2 strands of barbed wire fastened 
to the trees and when there was no tree available, a post 
was put in to support the wire. There are very few 
of these trees still standing at the west part of the lot. 
The fence originally extended along the entire north 
edge of the block of which Lot 1 isa part. There was no 
one that had any concern with the properties mentioned 
herein that knew the true location of the north line of 
Lot 1 as it was surveyed and platted. The record does 
not show precisely when the fence was constructed. 
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Appellee testified that he farmed his land north of the 
fence for 46 years; that neither he nor Halliwell knew 
where the true line was; that Halliwell told appellee that 
the willows to which the fence wire was attached were 
on the north line of Lot 1 and appellee said he never 
doubted the word of Halliwell; that he and appellee 
never quarrelled or had disagreement about the north 
boundary line of Lot 1; and that appellee and Halliwell 
both considered the north line of Lot 1 was the fence 
line. 

A witness said he was familiar with the fence and 
trees; that he assisted Halliwell in working on the fence 
about 50 years prior to the time of the trial; that it was 
on the north side of the trees; and that it extended east 
and west. He knew the fence was there for about 45 
years. The fence was approximately on a ridge that 
formed on the ground. The ridge was at the time of the 
trial still visible to one viewing that location and it was 
seen and examined by the witness on the day of the 
_ trial. The ridge where the fence was located is 17 feet 
north of the true north line of Lot 1 in the village of 
Odessa. 

A son of Halliwell has lived not more than 1 mile 
from and sometimes in Odessa for more than 40 years. 
He lived on Lots 1 and 2 in that village with his parents 
for a long time. He has known there was a fence north 
of a row of trees between the property which his father 
owned and the property of appellee since he was old 
enough to observe and remember such a fact. His 
knowledge in this respect has been for a period longer 
than 40 years. The trees and fence were along north 
of Lot 1. It was a barbed wire fence. There was a com- 
plete row of trees, mostly willows, from east to west. 
They did not last long but others came up from the roots 
and they occupied an irregular pattern over probably 
an area 8 feet wide. The trees died so that there were 
none for a considerable distance on the east but there 
continued to be a fence along where the trees had been. 
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Another witness who had lived in Odessa for about 
35 years and knew the property in controversy since 
he was old enough to remember, stated that he played 
on the property of Halliwell as a boy; that there was a 
fence along the north side of the property, a remnant of 
which was there as late as 1951; that the fence was 
there, to his knowledge, for more than 20 years; that it 
consisted of barbed wire and posts and extended east 
and west the length of the Halliwell property; that there 
was a row of trees south of the fence; that the trees 
were willows; that later others sprung up of their own 
accord and covered a considerable area; that the new 
growth was not in a line as the first trees were; that 
the fence paralleled the trees and was straight from 
east to west; and that there were wild plum trees or 
bushes along a part of the fence and Halliwell picked 
and used the plums as his property. 

A daughter of Halliwell bought Lot 1 and the north 
half of Lot 2 in the village of Odessa after the death of 
her father at a partition sale of the real estate owned by 
him when he died. The deed to her is dated December 
31, 1943. She had possession and use of the real estate 
in issue in this case as owner thereof from that time 
until she sold and conveyed it in June 1951. There were 
trees along the north of the west half of the property 
and a fence along the trees during the time she owned 
it. There were trees along the north of the property 
when her father owned it and a fence east and west 
north of and adjacent to the trees that was fastened to 
them. The trees and fence were there for a great many 
years. They were supposed by the witness and her 
father to be on the north line of Lot 1. The fence was 
put there by her father and she knew it was there for 
more than 20 years. It was there as long as she could 
remember. There was never any dispute about the 
north line being where the fence was while her father 
was living or until after she conveyed the property in 
1951. While she owned the property she used it for 
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garden and other purposes up to the trees and fence. 
Appellee used the property north of the fence but he 
had no possession or use of the property south of the 
fence and trees. 

Appellants purchased Lot 1 and the north half of Lot 
2 in Odessa in June 1951. The property was, for con- 
venience, taken in the name of a son of Ethel H. Seiler 
and he conveyed it later to appellants. Ethel H. Seiler, 
hereafter spoken of as Mrs. Seiler, had known and was 
familiar with the property since 1943. She knew there 
was an old fence along the north part of the property 
which was pointed out to her as the north line thereof. 
There were trees for a considerable distance commenc- 
ing at the west and extending eastward south of the 
fence. The fence was fastened to some of the trees 
and where there were no trees it was supported by 
posts. The fence extended east and west and was 17 
feet north of the north line of Lot 1 as it was estab- 
lished by a survey made in the latter part of the year 
1951. The fence and some trees were there when the 
survey was made. There was evidence on the premises 
that Halliwell and Mary Lillian Birt had used Lot 1 
to the fence above described. The husband of Mrs. 
Seiler had knowledge of the property since 1946 at 
which time there was a fence along the north of it. 
There were wooden posts and 2 metal posts that were 
part of the fence at that time. There was an excavation 
on the north part which was about 1 foot or 2 feet 
from the fence. It had the appearance of having been an 
earthen cellar. The witness had hogs on the area in 
1952 and there were then in evidence some of the posts 
and wire which had been a part of the fence north of 
the trees. The fence described by him was 17 feet 
north of the north line of Lot 1 as it was surveyed and 
platted. Appellants took possession of Lot 1 and the 
north half of Lot 2 in June 1951, moved a house thereon, 
and have since had the possession and use thereof ex- 
cept as interfered with by appellee after the correct 
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north line of Lot 1 was located by the survey made in 
the fall of 1951 at the instance of appellants. 

Halliwell had the exclusive, unquestioned possession 
of and used the land in controversy in this case under 
a claim of ownership by him for more than 40 years prior 
to the time of his death in 1939. The fence north of it 
was recognized as the north line of Lot 1 by Halliwell 
and appellee during this period of time. Halliwell pro- 
duced potatoes on the west half of Lot 1 for many years 
and he used the east half of the lot for garden pur- 
poses. He had a potato cellar near the fence which 
was north of the trees described above. The excavation 
referred to in the record was the location and remnant 
of the potato cellar. Halliwell maintained his possession 
and use of the land north to the fence and appellee 
occupied and used the land he owned south to the fence 
without claim of right to or ownership of the land south 
of the fence throughout the period above mentioned. 
The same situation was continued after the death of 
Halliwell by the persons who succeeded to his rights and 
ownership and by appellee until the true north line of 
Lot 1 in Odessa, as it was surveyed and platted, was 
determined by a new survey in the fall of 1951. The 
location of the north line of the lot as it was platted 
was not known by any of the interested parties until the 
1951 survey thereof. It was then for the first time 
that appellee decided that the north line of the lot was 
not where the fence had been north of the trees and that 
he owned the land between the true north line of Lot 1 
as established by the 1951 survey and the line where 
the fence had been north of the trees. The origin of 
the argument was when appellee cut down some trees, 
destroyed the grass of appellants on the disputed area, 
and asserted his ownership thereto. 

The doctrine has long prevailed in this state that if a 
fence is constructed as a boundary line fence between 
two properties and if the parties concerned claim own- 
ership of the land to the fence during the statutory 
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period without interruption in their possession or con- 
trol during that time, they will acquire title by adverse 
possession to any land that was improperly enclosed 
with or added to the land they owned at the time the 
fence was constructed. Purdum v. Sherman, 163 Neb. 
889, 81 N. W. 2d 331, states: “Where one by mistake 
as to the true boundary line enters upon and takes pos- 
session of lands of another, claiming it as his own to 
a definite and certain boundary, by an actual, open, 
exclusive, and continuous possession thereof under such 
claim for 10 years or more, he acquires title thereto 
by adverse possession.” See, also, Worm v. Crowell, 
165 Neb. 713, 87 N. W. 2d 384. 

Halliwell conveyed the south 25 feet or the south 
half of Knobel Street, which adjoins Lot 1 on the north, 
to Fred Knobel February 26, 1926. The south 17 feet 
of this is the tract involved in this case. Halliwell 
maintained exclusive possession, control, and use, claim- 
ing ownership of it until his death in 1939, more than 
10 years. The possession of this area by Halliwell, ap- 
pellees argue, was permissive and subject to the rights 
of Fred Knobel. They say the possession of Halliwell 
during this period was not adverse to Fred Knobel be- 
cause of the doctrine that if a grantor remains in pos- 
session of property after a conveyance of it, the posses- 
sion of the grantor is presumed to be permissive and 
subject to the rights of the grantee and such possession 
cannot be adverse until notice of adverse claim is made 
known to the grantee. Walsh v. Walsh, 156 Neb. 867, 
58 N. W. 2d 337. This principle is not decisive in the 
circumstances of this case. Halliwell had not actually 
claimed the 17-foot disputed tract. His possession, con- 
trol, and use of it were based on a mistaken belief that the 
fence north of the trees was the true boundary line. Ap- 
pellee had the same mistaken belief. Halliwell did 
not intend to have or continue in the possession of land 
which Knobel owned; neither did Knobel intend that 
Halliwell should. Halliwell and appellee continued the 
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precise situation and attitude in reference to the bound- 
ary line fence between their properties after the con- 
veyance from the former to the latter for more than 
13 years and until the death of Halliwell as that which 
existed between them before that conveyance was made. 
Halliwell’s possession was not less adverse because he 
took possession of the land innocently and through mis- 
take. His open, exclusive possession under claim of 
ownership constituted its adverse character and was 
notice to appellee of the adverse claim of Halliwell. In 
Purdum v. Sherman, supra, the court said: “The plain- 
tiffs contend, however, that the defendant Sherman had 
never actually claimed the disputed tract and that her 
use of it was based only on a mistaken belief that the 
west fence on the railroad right-of-way was the true 
boundary line. The evidence sustains this contention. 
The fact that one claiming title by adverse possession 
never intended to claim more land than is called for in 
his deed is not a controlling factor. It is the intent 
with which possession is held rather than an intention to 
hold in accordance with his deed that is controlling. 
The claim of adverse possession is founded upon the in- 
tent with which the occupant had held possession, and 
this intent is ordinarily determined by what he has 
done in respect thereto. * * * The rule is stated in Anno- 
tation, 97 A. L. R., p. 58, as follows: ‘In a steadily in- 
creasing number of jurisdictions, the possession is the im- 
portant element, and it is held that such possession is 
not the less adverse because the person takes possession 
of the land in question innocently and through mistake. 
In other words, it is the visible and adverse possession, 
with an intention to possess land occupied under a 
belief that it is the possessor’s own, that constitutes its 
adverse character * * *. Or, as said in 1 R. C. L. 733, 
“the mere fact of possession is allowed to override the 
intention; and it is held that a possession beyond the true 
boundary lines, irrespective of the intention with which 
it was taken, becomes adverse.” ’ * * * It is evident, there- 
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fore, that while defendant Sherman did not know where 
the true boundary was, as shown by her deed, she oc- 
cupied and used the disputed tract for grazing purposes 
for more than 10 years under the belief that the west 
fence on the railroad right-of-way was the boundary. 
It is evidence which establishes a use showing actual, 
open, exclusive, and continuous possession, and when 
such use has existed for the statutory period of 10 years, 
it is sufficient to sustain a claim of title by adverse 
possession.” 

There were statements made by Mary Lillian Birt 
while she was a witness to the effect that she did not at 
any time “claim to own that part of the street North 
of Lot 1,” referring to Knobel Street, and that at no 
time did she ever “claim anything North of the actual 
lot line * * *.” There were other similar assertions 
made by her. Appellees, because of these, assert that 
she did not claim to have had adverse possession of the 
tract involved during the period she owned Lot 1 from 
December 31, 1943, to June 23, 1951. Her statements 
in this respect are not conclusive. Her acts concerning 
the property were inconsistent with her asserted inten- 
tion. In Hallowell v. Borchers, 150 Neb. 322, 34 N. W. 
2d 404, it is said: “With reference to the testimony of 
the defendants to the effect that the plaintiffs made no 
claim to any other land than to the true boundary line, 
* * * it is clear that not too much importance should be 
attached to what an occupant may claim on the witness 
stand on this point, particularly when it is apparent that 
his testimony is altogether inconsistent with his acts 
and conduct during the period of his possession. Any 
honest witness * * * would be likely to answer a question 
as to whether he claims more than to the true boundary 
in the negative, and would not be likely to think of quali- 
fying it by stating that the true boundary of which he 
speaks is the boundary as appears to him to be the 
true one.” See, also, Purdum v. Sherman, supra. 

Appellants say in their brief that the question in- 
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volved in this case is are they “entitled to a decree 
quieting title to a 17 foot strip of land to the North of 
their legal lot line’? They state or refer to no other 
question in the case. It is said that the judgment is con- 
trary to law and contrary to the evidence. There is no 
assignment concerning the absence of a judgment for 
any amount of money in favor of appellants and against 
appellee. There is no discussion in the brief in reference 
to any right of appellants to recover any amount of 
money from appellees. In the last paragraph it is as- 
serted that plaintiffs (appellants) are entitled to damages 
because of loss of the trees in accordance with the prayer 
of the petition. The prayer of the petition in this regard 
is “that this plaintiff have and recover from the defend- 
ants and each of them the sum of $1500.00.” The peti- 
tion contains on this subject only the allegation “that 
said property has been depreciated in value by the cut- 
ting down of said trees at least the sum of $1500.00.” The 
words “said property” therein, as shown by the context, 
definitely refer to the land of the plaintiffs. The only 
allegation concerning damages is that the land had de- 
preciated $1,500 because trees had been cut therefrom. 
There is no evidence in the record as to the value of the 
land with the trees growing thereon immediately before 
they were destroyed, or of the value of the land without 
the trees. There is no evidence to support the allegation 
of the petition in this respect. If it was intended to claim 
recovery for the loss of the trees as such, then there is 
no pleading to support any recovery on that basis. The 
allegation of a pleading and the proof offered must agree. 
A litigant may not allege a basis of recovery and on trial 
rely upon proof tending to establish a different basis for 
recovery. Shepardson v. Chicago, B. & Q. R. R. Co., 160 
Neb. 127, 69 N. W. 2d 376; National Fire Ins. Co. v. 
Evertson, 153 Neb. 854, 46 N. W. 2d 489. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Buffalo County 
with directions to render a judgment quieting title in fee 
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to the real estate, the subject of this action, in appellants. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Perkins County HicH ScHoot DISTRICT, APPELLEE, Vv. 
RutH Rees McQuisTon, aS COUNTY SUPERINTENDENT OF 
PERKINS CoUNTy, NEBRASKA, ET AL., APPELLEES, SCHOOL 
District No. 29 oF CHASE CouNTY, NEBRASKA, ET AL., 


INTERVENERS-APPELLANTS. 
93 N. W. 2d 32 


Filed November 14, 1958. No. 34386. 


1. Schools and School Districts: Parties. School districts of the 
classes involved in this action as such were not real parties in 
interest in proceedings to organize and create a new high 
school district pursuant to the provisions of section 179-1102, 
R. S. Supp., 1955. 

2. Injunctions. Injunction is available to test the constitution- 
ality of a statute providing for the establishment of a new 
high school district. ’ 

8. Schools and School Districts: Injunctions. An established high 
school district is a proper party to maintain an action to enjoin 
proceedings to remove an area from such established district 
and to place it within a proposed new high school district on 
the ground that the legislative act providing for the removal 
is unconstitutional. 

4. Schools and School Districts: Constitutional Law. The require- 
ment of notice and hearing in proceedings to establish a 
new high school district is satisfied if the statute requires that 
the designated board or officer charged with the erection of the 
new district give notice of the action taken and afford oppor- 
tunity to object thereto, and the requirement that there shall 
be opportunity for a judicial determination is fulfilled by the 
right of resort to the court through proceeding in error to 
review the proceedings before the designated board or officer. 


AppEAL from the district court for Perkins County: 
VictoR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellants. 


VoL. 167] SEPTEMBER TERM, 1958 331 
Perkins County High School Dist. v. McQuiston 


Marti, O’Gara, Dalton & Sheldon, for appellee Perkins 
County High School Dist. 

W. C. Conover and H. W. Curtis, for appellees McQuis- 
ton et al. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action which was instituted in the district 
court by Perkins County High School District, plain- 
tiff, against the county superintendents, county clerks, 
county assessors, and county treasurers of Perkins and 
Chase Counties, defendants. In the action school dis- 
tricts Nos. 29 and 49 of Chase County, school districts 
Nos. 8 and 65 of Perkins County, six members of the 
board of trustees of school district No. 65 of Perkins 
County, two electors of school district No. 49 and one 
elector of school district No. 29 of Chase County, one 
elector of school district No. 8, two electors of school 
district No. 65, one elector of school district No. 31, and 
one elector of school district No. 61 of Perkins County 
joined in a petition of intervention. 

The action was one in equity to enjoin the defendants 
from effecting the creation, formation, or organization 
of a new high school district which would have com- 
prised in it school districts in Perkins and Chase 
Counties. 

The action was tried to the court and a decree was 
rendered whereby the injunction prayed for was granted. 
From the decree the interveners jointly appealed. The 
defendants have not appealed. 

The facts in the case and the issues presented to the 
district court for determination are not in dispute. Pur- 
suant to the terms of section 79-1102, R. S. Supp., 1953, 
school districts Nos. 29 and 49, both Class I country 
school districts that maintain and teach only elementary 
grades up to the eighth grade; school districts Nos. 31, 
61, and 8 in Perkins County, all Class I country school 
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districts teaching only elementary grades up to the 
eighth grade; and school district No. 65 in Perkins 
County, a Class II school district that taught both ele- 
mentary and high school grades, filed with the county 
superintendents of Chase and Perkins Counties peti- 
tions, identical in form, asking to have these districts 
united and formed into a single high school district for 
high school purposes. The board of education of school 
district No. 65 also filed a resolution asking for the 
creation of the new district. The county superintendents 
gave notice of the filing of the petitions and the resolu- 
tion, and of a hearing thereon to be held on July 11, 
1955, in the district courtroom at Grant in Perkins 
County. The petitions and resolution were denied. 
However, pursuant to the opinion and decision of this 
court in School Dist. No. 65 v. McQuiston, 163 Neb. 
246, 79 N. W. 2d 413, the petitions and resolution were 
granted and the six districts were ordered united into 
a high school district. 

The sole and only contention made by the petition 
in this case was that section 79-1102, R. S. Supp., 1955, 
is unconstitutional for the reason that it contains no 
provision for notice and hearing to determine the ex- 
istence of the jurisdictional facts prescribed in the sec- 
tion. That was the only question determined by the 
decree. By the decree the statute was declared uncon- 
stitutional. Section 79-1102, R. S. Supp., 1953, was 
the statute which was in effect at the time of the com- 
mencement of the organizational proceedings but it is 
the same as section 79-1102, R. S. Supp., 1955, so for 
the purposes of this case this inadvertence is of no real 
consequence. 

At this point it will be stated that the section does 
not contain a provision for notice and hearing. The 
appellants however contend substantially that this is of 
no importance if elsewhere in the statutes properly 
applicable provision is found. The plaintiff does not 
seriously contend otherwise. 
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This position of the appellants is without question cor- 
rect. A reading of Nickel v. School Board of Axtell, 
157 Neb. 813, 61 N. W. 2d 566, makes this point abun- 
dantly clear. 

Before considering the question of whether or not the 
statutes contain provisions for notice and hearing in a 
situation such as this it becomes necessary to ascertain 
whether or not the plaintiff is a proper party to main- 
tain this action. The appellants contend that it is not. 

The appellants insist that the plaintiff, a school dis- 
trict, is not a real party in interest to the formation 
of the proposed high school district or the removal of 
districts from the district over which the plaintiff has 
control and supervision, hence it may not maintain an 
action to enjoin severance of areas from its control 
whether section 79-1102, R. S. Supp., 1955, is or is not 
constitutional. 

The contention of the appellants that the plaintiff 
was not a real party in interest in the matter of consoli- 
dation of the school districts involved here is sustained 
by the decisions of this court. As pointed out in Clau- 
sen v. School Dist. No. 33, 164 Neb. 78, 81 N. W. 2d 
822, the electors were the real parties in interest. 

It does not follow however that because of this the 
plaintiff was barred from maintaining the action. Rowe 
v. Ray, 120 Neb. 118, 231 N. W. 689, 70 A. L. R. 1056, 
was a case wherein action was instituted to enjoin a 
county superintendent from erecting a new school dis- 
trict out of territory lying outside the city of Fremont 
but within the school district of Fremont on the ground 
that the legislative grant of power was unconstitutional. 
This court, without saying that the board of education of 
the school district of Fremont was a real party in in- 
terest in the erection of the new district, did point out 
that the board of education, having the power and duty 
to protect and preserve the property belonging to the 
district, had the right to maintain the action. See, also, 
Ruwe v. School Dist., 120 Neb. 668, 234 N. W. 789. 
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A further question should be passed upon before 
considering that of notice and hearing. The question is 
that of whether or not the constitutionality of section 
79-1102, R. S. Supp., 1955, may be presented by peti- 
tion for injunction. This court held in Schafersman v. 
School Dist., 120 Neb. 673, 234 N. W. 791, that injunc- 
tion is a proper remedy to prevent a school district and 
its officers from assuming jurisdiction over, and taxing 
land in, another school district. This holding was ap- 
proved in Nickel v. School Board of Axtell, supra. 

Notice and hearing sufficient to satisfy the require- 
ments of law mean a hearing on notice to all parties in 
interest who shall be accorded an opportunity to be 
heard on and have judicially determined whether the 
rights of such parties have been injuriously affected. 
Elliott v. Wille, on rehearing, 112 Neb. 86, 200 N. W. 
347; Ruwe v. School Dist., supra; Nickel v. School Board 
of Axtell, supra. 

The requirement as to necessity for notice and hear- 
ing has been satisfied if the statute requires that the 
designated board or officer charged with the erection of 
the new district shall give notice of the action taken 
and afford opportunity to object thereto. The statutes 
relating to review of the decisions of boards and ad- 
ministrative agencies by the district court by proceed- 
ings in error fulfill the requirement of opportunity for 
judicial determination. Nickel v. School Board of Ax- 
tell, supra. 

Returning now to the question of whether or not the 
statutes contain provisions sufficient to satisfy the re- 
quirements as to notice in the event of the creation of 
a school district pursuant to the substantive require- 
ments of section 79-1102, R. S. Supp., 1955, it appears 
advisable to trace the history and evolution of that 
section. 

The legislative history of the joinder of school dis- 
tricts for the purpose of formation and organization of 
rural high school districts starts with the year 1901. 
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In that year the following was enacted as chapter 64, 
section 1, page 441, of the Laws of 1901: “Any two or 
more adjoining school districts in any county of this 
State which are not able or do not deem it expedient to 
maintain a school of more than eight (8) grades may 
unite for the purpose of forming one high school dis- 
trict and maintaining one high school as hereinafter 
provided.” 

’ Section 2 of the chapter provided for the submission of 
a proposal at any regular annual meeting or any spe- 
cial meeting called for that purpose in the manner pro- 
vided by subdivision II, chapter 79, of the Compiled 
Statutes, and further provided that in order to become 
effective the proposal should be adopted by a majority 
of the qualified voters present at the meeting in each 
of the districts. 

The pertinent provisions of the Compiled Statutes 
above referred to were contained in sections 4662, 4663, 
and 4664, Compiled Statutes of Nebraska for 1901. They 
relate to place of meetings, the date of annual meetings, 
the call of special meetings, and notice of annual and 
special meetings. 

Section 1 of chapter 64 of the Laws of 1901 re- 
mained the same until it was changed slightly by the 
statutory revision of 1943. In the revision the words 
“as hereinafter provided” were deleted and the words 
“as provided in sections 79-802 and 79-803” were sub- 
stituted. Section 1 of chapter 64, Laws of 1901, was sec- 
tion 79-801, in the 1943 revision. 

By section 79-802, R. S. 1943, it was provided that 
when ten or more qualified electors submitted a pro- 
posal to join with another or other districts the propo- 
sition should be submitted at a regular annual meeting 
or at a special meeting called for that purpose and it 
should be voted upon at that meeting, and that in the 
districts where a majority favorable vote was cast the 
directors were required to so report to the county clerk. 
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No comment upon section 79-803, R. S. 1943, is re- 
quired here. 

In 1949 the school laws were largely revised and 
amended, and for all practical purposes section 79-801, 
R. S. 1943, became section 79-1102, R. R. S. 1943, there- 
after. It is as follows: ‘Any four or more adjoining 
school districts in any county of this state, which are 
not able or do not deem it expedient to maintain a school 
of more than eight grades, may unite for the purpose of 
forming one high school district and maintaining one 
high school, upon the petition of fifty-five per cent of 
the legal voters residing in such districts addressed to 
the county superintendent, asking to have such districts 
formed into a high school district.” 

It is to be observed that the number of districts to 
be combined to create a district was increased to four 
and the combination was made to depend upon a petition 
of 55 percent of the legal voters of each district to the 
county superintendent requesting the formation of a 
district. 

The provisions of the previously existing statutes spe- 
cifically requiring submission to the voters of the re- 
spective districts of the proposals for formation of rural 
high school districts were removed and these were not 
replaced by any specific requirement for notice to the 
voters. 

In 1953, section 79-1102, R. S. Supp., 1951, was 
amended in such manner as to extend the right of for- 
mation of rural high school districts to four or more 
districts in two or more counties. The conditions of 
formation were the same except that petitions were re- 
quired to be submitted jointly to the county superin- 
tendents of the several counties for action jointly by 
them. 

At the time the petitions and resolution were filed 
with the county superintendents for the creation of the 
rural high school district in question there was no statu- 
tory provision for notice and hearing directly referable 
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to the formation of high school districts under section 
79-1102, R. S. Supp., 1953. However, section 79-402, 
R. S. Supp., 1953, which was in effect at the time the 
filings for formation of the new district were made, 
contained the following: ‘The county superintendent 
shall create a new district from other districts, or change 
the boundaries of any district upon petitions signed by 
fifty-five per cent of the legal voters of each district 
affected. * * * Provided, changes affecting cities or vil- 
lages shall be made upon the petition of the school 
board or the board of education of the district or districts 
affected. Before the county superintendent authorizes 
any changes as provided in this section, the county 
superintendent must fix a date for hearing and give all 
interested parties an opportunity to be heard at such 
hearing.” 

It is to be observed that the provision contains no 
directly exclusionary language as to the source of the 
petitions and none from which an exclusionary intent is 
reasonably inferable. In plain and unmistakable lan- 
guage it is made to appear that the notice to all inter- 
ested parties and opportunity for them to be heard ap- 
plies in the case of creation of new districts or change 
of boundaries to all types and kinds recognized by stat- 
ute including those permissible under section 79-1102, 
R. 8. Supp., 1955. 

In the present instance, as has already been indicated, 
the real parties in interest were the electors of the 
two elementary school districts in Chase County, the 
three in Perkins County, and the school board of school 
district No. 65, a Class II district in Perkins County. 

It cannot be said therefore that section 79-1102, R. S. 
Supp., 1955, is unconstitutional as contended by the 
plaintiff. The decree of the district court therefore 
is reversed and the cause remanded with directions to 
deny injunction and to dismiss the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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CHAPPELL, J. 

Plaintiff, James C. Bradford, appealed to the district 
court from an order of defendant, L. N. Ress, director of 
motor vehicles, which had revoked plaintiff’s license to 
operate a motor vehicle in this state. Plaintiff’s primary 
ground for relief was in substance that the order of revo- 
cation was erroneous and unenforceable because the jus- 
tice of the peace of Norfolk, Madison County, who, upon 
one occasion had convicted plaintiff of speeding, was 
without jurisdiction to render judgment of conviction, 
and same was void because no complaint was on file in 
such court charging plaintiff with the offense at the time 
the judgment was rendered. Attached to and made a 
part of plaintiff’s petition on appeal was a copy of a 
written notice dated November 19, 1956, sent by defend- 
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ant and received by plaintiff, which had notified him by 
registered mail that his license to operate a motor ve- 
hicle had been revoked for 1 year from November 8, 
1956, because plaintiff had accumulated a total of 12 or 
more points within a 2-year period. Such notice also 
demanded return of plaintiff’s license to defendant. 

In that connection, plaintiff's license had thus been 
summarily revoked as required by section 39-7,129, R. S. 
Supp., 1955, and notice thereof to plaintiff contained the 
information required by section 39-7,130, R. S. Supp., 
1955. Also, after such final order of revocation had 
been rendered, defendant timely prepared an admitted- 
ly true and complete certified transcript of his proceed- 
ings concerning revocation of plaintiff’s license, and 
plaintiff timely filed same in the district court before 
answer day, as required by section 60-420, R. R. S. 1943. 

Plaintiff’s petition prayed for stay of revocation pend- 
ing final determination of his appeal, which, upon hear- 
ing, was ordered by the trial court, and he still retains 
his operator’s license. Plaintiff also prayed for vacation 
of the order of revocation, reinstatement of his license, 
and ‘equitable relief. 

Defendant’s answer denied generally; and alleged that 
plaintiffs license to operate a motor vehicle was No. 
J7-7476, and that it was still possessed by plaintiff al- 
though it had been revoked by defendant as aforesaid, 
and its return had been demanded. Defendant also al- 
leged that notice thereof had been sent to and received 
by plaintiff, which was admitted as heretofore pointed 
out. Defendant prayed for dismissal of plaintiffs peti- 
tion and equitable relief. Plaintiff's stipulated reply was 
a general denial. 

After hearing, the trial court rendered judgment find- 
ing and adjudging the issues generally for plaintiff and 
against defendant for the reason that when the judgment 
of conviction of plaintiff for speeding was rendered by 
a justice of the peace of Madison County no complaint 
was on file in that court, thus said court was, without 
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jurisdiction to render the judgment and it was null and 
void. Upon such basis, the judgment expressly found 
and adjudged that plaintiff had not accumulated 12 
points within any 2-year period; and it vacated and set 
aside the revocation of plaintiff’s license, then reinstated 
his license, and taxed costs to defendant. Thereafter, 
defendant’s motion for new trial was overruled and he 
appealed, assigning that the trial court erred in admit- 
ting exhibit No. 2 in evidence, and that the judgment 
was not sustained by the evidence. We sustain the as- 
signments. 

Neither plaintiff, defendant, nor any other witness 
gave any oral testimony. The record contains only the 
pleadings with admissions therein, stipulations, a signed 
and filed pretrial order, and exhibit No. 2, a certified 
transcript of the record of proceedings before the justice 
of the peace of Madison County and the judgment of 
conviction for speeding claimed by plaintiff to be void. 
Exhibit No. 2 was offered by plaintiff and admitted in 
evidence over defendant’s objection that it was immate- 
rial in this appeal proceeding. Defendant’s contention 
in such respect was and is that validity of plaintiffs 
conviction was not a question “raised before the direc- 
tor,” a limitation in the appeal provided by section 60- 
420, R. R. S. 1943, and that plaintiff’s contention that the 
judgment of conviction was void was a collateral attack 
which could not be raised on appeal from defendant’s 
mandatory ministerial revocation. Under the circum- 
stances presented here, we sustain that contention. 

The notice of revocation sent to plaintiff stated in 
substance that on April 1, 1955, and again on March 19, 
1956, plaintiff was convicted of speeding in the justice 
court of Dodge County; that on March 28, 1956, plaintiff 
was convicted of speeding in the justice court of Madi- 
son County; that on November 8, 1956, plaintiff was 
convicted of speeding in the county court of Cuming 
County; and it set forth three points charged for each 
such conviction, as provided by subsection (10) of sec- 
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tion 39-7,128, R. S. Supp., 1955, making a total of 12 
points within a 2-year period. 

In that connection, section 39-7,129, R. S. Supp., 1955, 
provides in part: “Whenever it shall come to the atten- 
tion of the director that any person has, as disclosed by 
the records of such director, accumulated a total of 
twelve or more points within any two year period, as 
set out in section 39-7,128, the director shall summarily 
revoke (1) the license of such person to operate a motor 
vehicle in this state, * * * for a period of one year from 
the date of the latest conviction of such person * * *.” 
(Italics supplied.) It will be noted that the duty to 
revoke is mandatory. 

Section 39-796, R. S. Supp., 1955, provides in part: 
“To enable the director of motor vehicles punctually 
and economically to perform his ministerial duties in 
revoking * * * operators’ licenses and to insure uni- 
formity in the keeping of the records of operators’ li- 
censes * * * revoked by courts * * * he shall prepare 
and furnish to all courts of the state a standard form 
of abstract for conviction report, which shall include a 
form for the certified copy of the judgment of convic- 
tion and all necessary information as to the parties to 
the case, the nature of the offense, the date of hearing, 
the plea, the judgment, the amount of the fine * * * as 
the case may be. Every such abstract shall be certified 
* * * as a true abstract of the record of the court. In 
the administration of sections 39-794 to 39-796 or of 
any section of the Motor Vehicle Operators’ License Act, 
the powers and duties conferred upon the director of 
motor vehicles * * * with respect to the revocation * * * 
of any operator’s license * * * are ministerial in char- 
acter. The director of motor vehicles shall have author- 
ity to revoke * * * operators’ licenses only when posi- 
tively directed to do so by the terms of the certified 
copy of the judgment of conviction forwarded to him 
by the trial court, except as otherwise provided in sec- 
tions 39-7,129, 60-416, and 60-419, and Chapter 60, article 
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5.” (Italics supplied.) It will be noted that the revoca- 
tion is a ministerial act. 

Also, section 39-794, R. S. Supp., 1955, provides in 
part: “Every justice of the peace * * * or court in this 
state shall make complete entries in the court docket, 
including the judgment of conviction, of every case in 
which a person is charged with violation of any provi- 
sion of sections 39-616, 39-723, and 39-726 to 39-7,127, 
or sections 60-401 to 60-440, or any amendments to any 
of such sections, or any traffic regulations in city or 
village ordinances. In the event that such person is con- 
victed * * * a certified copy of the judgment of convic- 
tion shall be sent forthwith by the justice of the peace 
* * * or court to the director of motor vehicles and to 
the county treasurer of the county wherein the convicted 
person was licensed; * * *.” 

Further, section 39-795, R. S. Supp., 1955, provides in 
part: “Each clerk of any court of record of this state 
shall also, within ten days after any final judgment of 
conviction of any violation of any of the provisions of 
sections 39-616, 39-723, and 39-726 to 39-7,127, or sec- 
tions 60-401 to 60-440, or any amendments to any such 
sections, or any traffic regulations in city or village or- 
dinances, send to the director and to the county treasurer 
a certified copy of such judgment of conviction on the 
standard form of abstract for conviction reports. * * * 
The director and the county treasurer shall keep such 
conviction reports in their offices, and they shall be 
open to the inspection of any person during reasonable 
business hours.” 

The certified transcript of defendant’s proceedings 
concerning the revocation of plaintiff’s license, prepared 
at plaintiff’s request, and timely filed by him in the 
district court, was admittedly true and complete. It 
disclosed that each justice of the peace and the clerk 
of the county court respectively complied with sections 
39-794 and 39-795, R. S. Supp., 1955, on certified stand- 
ard conviction report forms prepared and furnished by 
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defendant, as required by section 39-796, R. S. Supp., 
1955. 

In that connection, plaintiff raised no question with 
regard to the validity of his convictions for speeding 
on April 1, 1955, and March 19, 1956, in the justice court 
of Dodge County, or on November 8, 1956, in the county 
court of Cuming County. Plaintiff did argue that the 
standard certified forms of the abstract for conviction 
reports sent to defendant were fatally defective and er- 
roneous because certain of them did not appear to have 
been certified by designating their official capacity as 
justice of the peace or clerk of the county court. How- 
ever, a supplemental transcript thereof, filed by leave 
of this court, corrected plaintiff's misapprehension in 
that respect. 

The “Abstract of Court Record” of conviction certi- 
fied by the justice of the peace of Norfolk, Madison 
County, and sent to defendant as an admittedly true 
and complete abstract of the judgment of conviction of 
plaintiff here involved, was as follows: “Defendant’s 
Full Name James C. Bradford Operator’s License No. 
J7-7476 Complete Address Battle Creek, Nebraska * * * 
Justice Court Docket No. V5 Page No. 115 Defendant’s 
Age 33 Sex M. Race W. * * * Section Violated 39-723 
Offense SPEEDING Hearing Date 3-28-56 Plea Guilty 
X * * * Violation Date 3-25-56 Fine $10.00 Costs $4.50 
* * * Arresting Officer O. H. Young Department State 
Patrol.” Nothing appeared therein indicating invalidity 
of the judgment of conviction as claimed by plaintiff. 

In that connection, section 60-420, R. R. S. 1943, pro- 
vides in part: “The district court shall hear the ap- 
peal as in equity and without a jury, and determine 
anew all questions raised before the director; * * *.” 
(Italics supplied.) 

In the light thereof, and despite the italicized limita- 
tion aforesaid, plaintiff claimed the right, on appeal 
from the order of revocation, to show that the judgment 
of conviction for speeding set forth in the foregoing 
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recited abstract of record was void because he volun- 
tarily appeared in said court on March 27, 1956, was 
then arraigned, waived reading of the complaint, pleaded 
guilty, and was fined and paid same, but there was no 
complaint then on file in said court and same was ad- 
mittedly designated as made and filed March 28, 1956. 
No contention was made that plaintiff was not guilty 
of speeding upon that occasion or that the complaint 
for speeding was insufficient to charge the offense, and 
admittedly the judgment of conviction still stands of 
record, with its validity never having been challenged 
in that court or by appeal, error proceedings, or other- 
wise, except in this appeal from revocation of his opera- 
tor’s license. 

Contrary to plaintiff’s contention, this is not a case 
wherein the director had any discretion or acted in any 
quasi-judicial capacity. See Strasser v. Ress, 165 Neb. 
858, 87 N. W. 2d 619. Section 39-7,129, R. S. Supp., 
1955, required, and it was mandatory that when it came 
to defendant director’s attention, that plaintiff had “as 
disclosed by the records of such director, accumulated 
a total of twelve or more points within any two year 
period, as set out in section 39-7,128” (here subsection 
(10) thereof), it was defendant director’s duty to “sum- 
marily revoke (1) the license” of plaintiff “to operate a 
motor vehicle in this state * * * for a period of one year 
from the date of the latest conviction of” plaintiff. As 
stated in Stewart v. Ress, 164 Neb. 876, 83 N. W. 2d 
901: “This was a duty, ministerial in character, required 
to be performed by appellant. § 39-796, R. S. Supp., 
1955.” 

The question then arises, what are the “records of 
such director” referred to in section 39-7,129, R. S. Supp., 
1955, from which defendant was required to acquire 
his information and summarily revoke plaintiff’s license 
as a mandatory ministerial duty? They were the re- 
spectively duly certified standard forms of abstract for 
conviction reports setting forth the judgment of con- 
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viction and other related information, as required by 
section 39-796, R. S. Supp., 1955, and sent to the director 
by the court rendering the judgment, as required by 
sections 39-794 and 39-795, R. S. Supp., 1955. In this 
case, such records of judgments of conviction appear in 
the “stipulated and agreed * * * true and complete 
transcript of the record from the files in the Office of 
the Director of Motor Vehicles with reference to the 
plaintiff James C. Bradford, up to the date of December 
3, 1956, * * *.” Herein, plaintiff, by the use of exhibit 
No. 2, and based alone thereon, contended that one such 
judgment of conviction aforesaid for speeding was void 
for reasons heretofore set forth. 

In such respect, defendant did not argue that plain- 
tiff was not entitled to relief from that conviction of a 
misdemeanor if and when in other proper proceedings 
there was competent evidence that the judgment was 
void, but defendant did argue that under the circum- 
stances, appeal by plaintiff from the order of revocation 
by the director in this civil proceeding was a collateral 
attack and not a proper method of seeking such relief. 
We sustain that contention. 

Authorities relied upon by defendant are generally 
distinguishable from the case at bar, which involves a 
mandatory ministerial duty based upon statutory re- 
quirements. Authorities more directly in point under 
such provisions, and other authorities as well, which 
are generally distinguishable factually or by reason of 
statutory provisions, are found annotated in West Key 
Number System, Automobiles, § 144. One such late 
authority uses language which we approve and employ 
as controlling here. In In re Application of Gross, 284 
App. Div. 786, 1385 N. Y. S. 2d 435, the commissioner 
(comparable with our director) had revoked the driver’s 
license of a motorist pursuant to mandatory provisions 
of the statutes because of successive traffic violations 
within a period of 18 months. At the time the com- 
missioner acted and revoked the license, he had cer- 
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tificates of conviction required to be more compre- 
hensive in substance than our own, which had been 
made out by the magistrates and forwarded to the com- 
missioner. Upon appeal from the revocation, appel- 
lant claimed that his first conviction was void for want 
of conformity with certain jurisdictional statutes by the 
trial court. In the opinion the court indicated, under 
circumstances which we do not deem it necessary to 
recite, that appellant had waived such statutes, but 
that issue was not and could not be presented here. 

In that opinion, the court said: ‘However, our de- 
cision need not depend solely upon the ground of waiver, 
because, even if the conviction were vulnerable to direct 
attack, it may not be collaterally attacked in this civil 
proceeding. If, in fact, the conviction was improper, 
petitioner’s remedy was by way of a * * * proceeding 
to set aside the judgment of conviction * * * and unless 
and until that is done, he may not assert upon this ap- 
peal that the Commissioner acted improperly. The 
Commissioner was confronted with the proper certifica- 
tion of three convictions for a violation of Section 56, 
all occurring within eighteen months. All were in 
regular form with nothing to indicate the facts out- 
lined above. He was bound to act as he did by Sec- 
tion 71, subd. 2, par. (c) of the Vehicle & Traffic Law, 
which says he ‘must’ revoke. The Legislature has 
neither required nor authorized the Commissioner to 
go behind and beyond the record of conviction and pass 
upon all questions relating to the validity thereof. * * * 
He could have been compelled to take the action he 
took upon the facts before him. It would impose an 
undue and unauthorized burden upon the Commissioner 
to mandate him to act upon convictions and at the same 
time require him to investigate the background of each 
one and pass upon its validity. On this record the 
Commissioner acted correctly upon the facts before him 
as he was required to do. Such a determination should 
not be annulled.” That is a situation identical in all 
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material respects with the case at bar, and the conclu- 
sions set forth in such opinion are controlling. To hold 
otherwise would invite chaos and would delay and de- 
feat the intended summary enforcement of plain man- 
datory statutes which were enacted to protect the pub- 
lic from the danger of repeated violations of traffic laws 
by heedless drivers of motor vehicles. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is re- 
versed and the cause is remanded with directions to sus- 
tain the order of revocation for 1 year from the date 
of the judgment rendered on the mandate herein, and 
to order plaintiff to return his license forthwith to de- 
fendant director as theretofore demanded. All costs 
are taxed to plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Simmons, C. J., dissenting. 

The court is concerned with the “summary enforce- 
ment” of the statutes by the director. That is not the 
question presented here. 

Here we are concerned with the rights of a licensed 
driver, their extent under the statutes, and their pro- 
tection in the courts of this state after the summary 
proceedings before the director have been exercised. 
We begin here where the summary proceedings end. 

The proceedings before the director are summary. 
They are ex parte, no witnesses are called, no hearing 
had, and no opportunity given to the driver to present 
his contentions. The order of the director becomes as 
final an order as is the “judgment of a court of gen- 
eral jurisdiction.” § 60-420, R. R. S. 1943. It is diffi- 
cult to conceive of a more summary proceeding. But 
that proceeding as such is not an issue here. 

For the statute gives a person feeling aggrieved the 
right of an “appeal.” § 39-7,130, R. S. Supp., 1955; § 60- 
420, R. R. S. 1943. 

And what is the right of appeal? The statute de- 
fines it: “The district court shall hear the appeal as in 
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equity, and without a jury, and determine anew all ques- 
tions raised before the director; * * *.” (Emphasis sup- 
plied.) § 60-420, R. R. S. 1943. 

I am concerned with the impact of this decision on the 
right of trial on “appeal as in equity” and “anew.” This 
decision reduces the right of appeal to the limited right 
of an error proceeding, and restricts that to the limita- 
tion as to whether the “records of such director” sus- 
tain his final order. Such is not the legislative intent 
in the plain language of the act. 

The court quotes the statute in part, but does not 
undertake to define the rights which flow from it. 

In Commonwealth v. Herzog, 359 Pa. 641, 60 A. 2d 
37, the proper official suspended a driver’s license for 
a statutory cause. He appealed to the court of com- 
mon pleas and the suspension was affirmed. On fur- 
ther appeal, the Supreme Court reversed and vacated 
the suspension order. The pertinent provisions of the 
opinion follow: “It is implicit in the opinion filed by 
the court below that the primary concern of the hear- 
ing judge was whether the action of the Secretary of 
Revenue was justified by the available evidence in the 
case. Such an approach to the problem was, of course, 
contrary to the intent of The Vehicle Code. The rele- 
vant provision of the Statute (Sec. 616, 75 PS § 193), 
as frequently and uniformly construed by this Court, 
means that the hearing on an appeal to a common pleas 
court from an order of the Secretary of Revenue sus- 
pending an operator’s license is to be de novo: * * * 
In Commonwealth v. Cole, 350 Pa. 369, 371, 39 A. 2d 
361, Mr. Justice Patterson, speaking for this Court, 
said with respect to existing pertinent decisions,—‘All 
of these cases hold that an appeal to the court is not 
for the purpose of reviewing the evidence taken before 
the secretary, and his action thereon, but to hear evi- 
dence and determine, in the exercise of the court’s sound 
discretion and in the furtherance of justice, whether 
the license should be suspended’. Nor was the error of 
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the situation offset by the bald statement in the opin- 
ion, subsequently filed, that ‘The Court heard the case 
de novo and at the conclusion of the testimony dis- 
missed the appeal’. That expression was but a pro 
forma affirmation of the legal requirement in the cir- 
cumstances which had not been followed in practice 
as will be seen. 

“After treating with the evidence in the case and 
finding that the defendant was ‘not entirely free of 
negligence’, the court below dismissed the appeal be- 
cause of the expressed feeling ‘* * * that the depart- 
ment has not abused the discretion which the law gives 
them in suspending the operator’s license of any person 
operating a motor vehicle in an accident resulting fatal 
to any person * * *’. Yet, the court’s duty in the prem- 
ises was to determine independently, on the basis of the 
testimony adduced at the hearing on the appeal, whether 
the suspension was merited. One of the principal offices 
of the appeal, in obedience to constitutional require- 
ments, is to furnish a judicial hearing on the merits. 
In no way does the appeal partake of the nature of a 
certiorari: see Commonwealth v. Funk, 323 Pa. 390, 
397, 186 A. 65. In that case, it was held (p. 399) that 
the inclusion by the hearing court of testimony taken be- 
fore the Secretary on the license suspension, merely 
as a part of the record on the appeal, was error. The 
offense of the court in the present instance was even 
greater.” (Emphasis supplied.) 

But we need not go afield for decisions construing 
the Legislature’s meaning and the scope of the trial 
provided for in the instant case. 

In Deshler Broom Factory v. Kinney, 140 Neb. 889, 
2 N. W. 2d 332, we had before us provisions of the Ne- 
braska Unemployment Compensation Law. 

I quote from that opinion: “On the trial of the case 
in the district court, the court permitted the introduc- 
tion of additional and new evidence, to which objection 
was timely made on the ground that the case, under the 
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unemployment compensation act, was required to be 
heard on the record made before the appeal tribunal. 
Subsection (h) of section 48-706, Comp. St. Supp. 1939, 
states in part: ‘In any judicial proceeding under this 
section, trial de novo shall be had to the judge of such 
court.’ There is no other language restricting the scope 
of the investigation to be made by the district court. 
The district courts of this state are courts of general 
jurisdiction, and in the absence of specific statutory 
restriction a provision of statute providing for an ap- 
peal to and a trial de novo in the district court contem- 
plates a trial in the commonly accepted sense of that term 
in a court of general jurisdiction, including the right 
to produce evidence in the same manner as if the action 
had originated in the district court.” The syllabus 
point is: “A trial de novo in a court of general juris- 
diction, in the absence of statutory language restricting 
its scope, means a trial in the commonly accepted sense 
of that term in such a court.” 

In Beecham v. Falstaff Brewing Corp., 150 Neb. 792, 
36 N. W. 2d 233, we had before us this language from the 
same law as it existed at that time: “ ‘In any judicial 
proceeding under sections 48-638 to 48-640 the court 
shall consider the matter de novo upon the record.’” 
(Emphasis supplied.) I emphasize the above language 
because the court seems to place some importance to 
the “as disclosed by the records” provision of section 
39-7,129, R. S. Supp., 1955, in connection with “all 
questions raised before the director” provision of section 
60-420, R. R. S. 1943. Nevertheless in the Beecham 
case we followed the Deshler Broom Factory case and 
held: “It follows then that when this matter came be- 
fore the district court it became the duty of that court 
to consider and determine the case de novo or in other 
words to try the case anew.” (Emphasis supplied.) The 
syllabus point is: “In a hearing in the district court 
on appeal from a determination of an appeal tribunal set 
up under the provision of the Placement and Unemploy- 
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ment Insurance Law of the State of Nebraska the trial 
is required to be de novo, or in other words anew.” 
(Emphasis supplied.) 

Finally in A. Borchman Sons v. Carpenter, 166 Neb. 
322, 89 N. W. 2d 123, we held: ‘Preliminary to a state- 
ment of fact and issues, it is necessary that we deter- 
mine two matters. First. By the provisions of sections 
48-639 and 48-640, R. R. S. 1943, of the Employment 
Security Law, the district court and this court consider 
the causes de novo upon the record, or ‘in other words 
to try the case anew.’ * * * This means also that it is 
the duty of this court to ‘retry the issue or issues of 
fact involved in the finding or findings of fact com- 
plained of’ and ‘reach an independent conclusion’ there- 
on.” (Emphasis supplied.) 

In the face of the mandate of the statute and the 
decisions of this court, the court now directs an affirma- 
tion of the order of the director based on a review of 
the purported record of the proceedings before the di- 
rector. A trial de novo is denied. 

What were the issues made in the trial court? 

By his petition on appeal the plaintiff alleged in 
part: “The Plaintiff expressly denies that he was 
lawfully convicted of the offense of speeding at the 
times and on the dates set forth in the Defendant’s let- 
ter of November 19, 1956, * * *.” The court refers to 
this letter and it relates to the four alleged convictions 
for speeding upon which the action of the director rests. 

The director answered summarizing the record of the 
four convictions upon which he had based the revocation 
order. There was no reply filed but in a pretrial order 
it was admitted by plaintiff that certain allegations of 
the director as to plaintiff’s residence, the identifying 
number of his operator’s license, and the entry of the 
revocation order were true, and “by way of reply plain- 
tiff denies each and every other allegation of affirma- 
tive defense contained in said answer; * * *,” 

In the face of that state of the pleadings, the court 
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states: “* * * plaintiff raised no question with regard 
to the validity of his convictions for speeding on April 
1, 1955, and March 19, 1956, * * * or on November 8, 
1956, * * *.” I submit that by the pleadings plaintiff 
put those matters in direct issue. 

What was the evidence in the district court that this 
driver had accumulated a total of 12 or more points? 
I hold that question was a direct issue in the district 
court. It was likewise the question before the director. 

The court states that a “certified transcript of de- 
fendant’s proceedings * * * timely filed by him in the 
district court, was admittedly true and complete.” (Em- 
phasis supplied.) 

But what about the “certified transcript * * * was 
admittedly true and complete” statement of the court? 

Following defendant’s answer, in the transcript, is a 
page entitled “Certificate” and reciting that the “at- 
tached is a complete and accurate transcript” of the pro- 
ceedings in re operator’s license of plaintiff. Only the 
first page, which contains the “Certificate” has a filing 
mark. This is followed by nine unidentified pages con- 
taining no filing mark. They are no more “attached” 
to the certificate than they are to all other documents 
in the transcript. Then comes a pretrial order. This 
“Certificate” is not identified in or referred to in de- 
fendant’s answer. 

The court holds that the record of judgments of 
conviction appear in the “stipulated and agreed * * * 
true and complete transcript of the record from the files 
in the Office of the Director of Motor Vehicles with 
reference to the plaintiff James C. Bradford, up to the 
date of December 3, 1956, * * *.” The quote is correct, 
and taken from the pretrial order, but is incomplete. 
Omitted is “Exhibit 1 is a” ahead of true and complete, 
and omitted from the conclusion is “and may be offered 
and received in evidence without further foundation.” 

The important thing is that “Exhibit 1” was neither 
identified, offered, nor admitted in evidence. The con- 
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tents of the exhibit do not appear. “Ex. No. 1” appears 
on the certificate page of the paper filed with the clerk 
of the district court. There is no attempt to identify 
the transcript filed in the district court clerk’s office 
with “Exhibit 1” referred to in the pretrial order. 

Obviously the stipulation was the standard form for 
stipulating a waiver of foundation. It is so expressed. 
The exhibit to be considered in the trial should have 
been offered in evidence. This is the construction that 
the parties put on the stipulation, for exhibit 2, under a 
stipulation in the pretrial order, containing the exact 
condition was offered and received in evidence. To be 
considered here the exhibit must have been offered in 
evidence. It was not so offered. 

The long established and heretofore followed rule is: 
“In order that a stipulation of facts may be considered 
on appeal, such stipulation must be identified and offered 
in evidence on the trial of the case and preserved in a 
bill of exceptions.” Higgins v. Postal Life & Casualty 
Ins. Co., 161 Neb. 278, 73 N. W. 2d 175. 

Even on the court’s theory of the limited review 
afforded there was obviously no sufficient evidence be- 
fore the trial court to sustain the director’s action. He 
at least should be required to prove his “record” that 
sustains his action. And yet the trial court is ordered 
to direct the affirmance of the director’s order even 
though there was no evidence before the trial court to 
show the required convictions to sustain the accumu- 
lation of 12 points. 

The court holds that the plaintiff is making a collat- 
eral attack on a judgment and there is the suggestion 
that he should have made a direct attack on the judg- 
ment in a court of competent jurisdiction and, having 
succeeded, then come to the director for relief from 
his “final order.” Nowhere in the statute is there a sug- 
gestion that the Legislature contemplated such a’ cir- 
cuitous multiple suit route to relief. 

The court is concerned with the “chaos” and “delay” 
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that will follow any other decision than the one it makes. 

Section 39-7,131, R. S. Supp., 1955, provides: ‘Upon 
receiving a certified copy of the judgment of conviction 
of any resident of this state in any other state, the di- 
rector shall charge such person with the number of 
points such offense would have justified if committed in 
this state.” 

This decision can not only mean that a resident of 
Richardson County might be required to go to Sioux 
County to make such a direct attack, and all action in 
the director’s office be enjoined in the meantime, but 
under these exact circumstances, if there were a ques- 
tioned judgment by a court of Maine or Washington or 
Florida or Alaska, a resident of Nebraska could be re- 
quired to go to an extreme point in the United States, 
now even to Alaska, and there in a foreign state, in a 
foreign tribunal, seek relief from a void or voidable judg- 
ment, and all as a condition precedent to proving that a 
certificate filed with the director was false. Where is 
“delay” or “chaos” avoided? 

Under this decision the certified summary of the 
judgment imports absolute verity. No relief from a 
foreign judgment may be had in the courts of this state. 
Certainly there can be no legislative intent that such 
be the result. 

For all practical purposes the right of appeal in this 
class of cases is now a useless procedure. 


CALLIE JAMERSON, ALSO KNOWN AS CALLIE JIMERSON, ET 
AL., APPELLANTS, V. DILLON REALTY COMPANY ET AL., 
APPELLEES. 

93 N. W. 2d 10 
Filed November 14, 1958. No. 34423. 


1. Pleading. When a defendant demurs to the evidence or moves 
for a dismissal at the close of plaintiff’s evidence, he thereby 
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admits plaintiff’s testimony to be true together with every 
conclusion which may be reasonably drawn therefrom. 

2. Courts: Executors and Administrators. A district court of this 
state lacks original jurisdiction to hear and adjudicate a cause 
of action for money only claimed to have existed against a 
person at the time of his death. Original! jurisdiction of such 
a claim and the allowance or rejection thereof is, by the Con- 
stitution of the state, conferred upon the county court having 
jurisdiction of the estate of the deceased debtor. 


APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed as modified. 


Frederick D. Williams and Robert H. Blanchard, for 
appellants. 


Schmid, Snow & Ford, Swarr, May, Royce, Smith, 
Anderson & Ross, A. J. Whalen, Ephraim L. Marks, and 
Paul A. Rauth, for appellees. 


Heard before Smmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Smmmons, C. J. 

This is an action in equity seeking the rescission and 
cancellation of a deed to real property, or in the al- 
ternative for an accounting. 

The plaintiff, Callie Jamerson, is a single person and 
the plaintiffs, Donald Johnson and Johannah Cromwell 
Johnson, are husband and wife, Mrs. Johnson being the 
daughter of Mrs. Jamerson. 

The status of the defendants will be made to appear 
later herein. 

The cause of action as to one defendant was dismissed 
before trial. We refer to that later herein. 

Trial was had as to the remaining defendants. The 
trial court sustained motions to dismiss at the close of 
plaintiffs’ case-in-chief. The trial court rendered judg- 
ment for two defendants on a cross-petition. Plaintiffs 
appeal here. 

We sustain the judgment of the trial court in dis- 
missing the plaintiffs’ cause as to all defendants and 
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modify the judgment on the cross-petition as to judg- 
ment debtors only. 

We review the evidence subject to the rule that: 
“When a defendant demurs to the evidence or moves 
for a dismissal at the close of plaintiff’s evidence, he 
thereby admits plaintiff’s testimony to be true together 
with every conclusion which may be reasonably drawn 
therefrom.” Meisinger v. Johnson, 162 Neb. 360, 76 N. 
W. 2d 267. 

Mrs. Jamerson and Mrs. Johnson were the owners 
of a residence property in Omaha which was Mrs. Jamer- 
son’s home. It was encumbered by two mortgages. It 
was decided to sell it so that Mrs. Jamerson could pur- 
chase a home in a more desirable section of Omaha. 
Mrs. Jamerson called the Dillon Realty Company (one 
of the defendants) and advised them of her desire to sell. 
A representative of that company called and Mrs. 
Jamerson listed the property for sale on a form pro- 
vided for that purpose. It provided in part: ‘“Permis- 
sion is hereby given to list this property with the Multi- 
ple Listing Exchange of the Omaha Real Estate Board.” 
The Multiple Listing Exchange of the Omaha Real Estate 
Board is made up of members of the real estate board 
who make their listings available to the other members 
for cooperation in effecting sales. It is made a de- 
fendant here because this listing was made available to 
the members of the exchange. Within a few days one 
Hubert B. Russell, a member of the exchange, appeared 
at the Jamerson home with a prospective purchaser 
named Herbert S. Wintroub. He made an offer of pur- 
chase which was accepted in writing by Mrs. Jamerson 
and Mrs. Johnson. In course of time the transaction 
was ready for closing. Russell took a warranty deed to 
the plaintiffs who executed and acknowledged it and 
gave it to Russell to take to Wintroub, complete the 
deal, and receive the money for them. 

In the meantime Russell had been negotiating for a 
new home for Mrs. Jamerson and it was agreed be- 


VoL. 167] SEPTEMBER TERM, 1958 307 


Jamerson v. Dillon Realty Co. 


tween them that $1,000 of the price received for the sale 
of the old home should be used as the down payment on 
the new home. 

Russell delivered the deed to Wintroub. It recited 
that Wintroub and his wife were grantees. They are 
defendants and are cross-petitioners herein. Wintroub 
paid Russell the balance due after adjustment of taxes 
and other items. Russell then submitted a statement 
of the transaction to Mrs. Jamerson. It showed deduc- 
tions for taxes, commission, and rent pending the clos- 
ing of the deal, etc., and a balance due of $1,170.35. 
There was a deduction for rent to be paid to Wintroub 
and a $10 error in calculation. In any event Russell 
gave to Mrs. Jamerson his check for $70.35 and retained 
$1,000 to be used as the down payment on the other 
house. Mrs. Jamerson endorsed the check and put it in 
process of payment. Before it reached the bank on 
which it was drawn, Russell died and accordingly the 
check was not paid. This check had written on its face: 
“Including $1,000.00 down payment on 2565 Pratt; Bal 
of proceeds on 934 N. 26 St.,” (the property sold). 

The record does not show what was done by Russell 
with the $1,000. It was not used by him as a down 
payment on the new home property. Plaintiffs join 
Dillon Realty Company and Multiple Listing Exchange 
as defendants on the theory that Russell was their agent 
and acting for them, and on that basis apparently seek 
to recover the $1,070.35, being the $1,000 retained by 
Russell and that represented by the check of Russell 
for $70.35. 

We need explore this contention no further than to 
point out that the transaction of the sale of the prop- 
erty, with which Dillon Realty Company and the Multi- 
ple Listing Exchange were concerned, was entirely 
closed and satisfactorily so to Mrs. Jamerson and Mrs. 
Johnson. So far as this record is concerned, Russell pro- 
ceeded in accord with their directions. He retained the 
purchase money for a purpose entirely separate and 
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apart from the sale of the property and as a result of 
an agreement made by Russell with Mrs. Jamerson, and 
with Mrs, Johnson’s knowledge and acquiescence. 

There is neither pleading nor fact which challenges 
the validity of the conveyance from the plaintiffs to the 
defendants Wintroub. The deed is challenged for a 
failure of consideration. Yet consideration was paid and 
received as above set out. 

The trial court did not err in dismissing the plain- 
tiffs’ petition as to the defendants above named. 

Evelyn Russell, executrix of the estate of Hubert B. 
Russell, was also made a party defendant. The peti- 
tion recites no basis for liability of the executrix save 
as inferentially plaintiffs desire to secure a judgment 
for the money retained by Russell. The trial court sus- 
tained a demurrer of the executrix. The plaintiffs hav- 
ing failed to plead further, the trial court dismissed the 
cause as to the executrix. In that it did not err. Ob- 
viously the only relief the court could grant the plain- 
tiffs would be for money only. The rule is: “A district 
court of this state lacks original jurisdiction to hear and 
adjudicate a cause of action for money only claimed to 
have existed against a person at the time of his death. 
Original jurisdiction of such a claim and the allowance 
or rejection thereof is, by the Constitution of the state, 
conferred upon the county court having jurisdiction of 
the estate of the deceased debtor.” Flessner v. Wen- 
quist, 156 Neb. 378, 56 N. W. 2d 294. 

During the time elapsed for closing the transaction 
Mrs. Jamerson paid rent to Mr. Wintroub, at first 
through deductions made by Russell, and then direct to 
Mr. Wintroub after the deed had been delivered. She 
continued to pay rent to him until about the inception 
of this litigation. She remained in possession of the 
property. Neither Mr. nor Mrs. Johnson occupied it 
during that time. 

By cross-petition the defendants Wintroub sought to 
recover for loss of rentals on the property purchased 
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by them. It was stipulated that the reasonable rental 
value of the property was $55 per month from April 
1956. The trial court awarded judgment for that amount 
per month against the plaintiffs from August 15, 1956, 
until such time as the plaintiffs vacate the premises 
and surrender possession to the defendants Wintroub. 
Plaintiffs assign as error the rendering of the judgment 
against Mr. Johnson. We deem it error, as also is the 
judgment against Mrs. Johnson. Neither of the John- 
sons were in possession of the property as tenants or 
otherwise. Neither of them is liable to pay rent. 
Neither of them can surrender possession for they do 
not have it. The findings and decree are accordingly 
modified so as to provide that the judgment, insofar 
as rents are concerned, shall be against Mrs. Jamerson 
only. In all other respects the judgment is affirmed. 
All costs are taxed to the plaintiffs. 
AFFIRMED AS MODIFIED. 


MANLY RUMBEL ET AL., APPELLEES AND CROSS-APPELLANTS, 
v. L. N. Ress, STATE ENGINEER OF THE STATE OF NEBRASKA, 
APPELLEE AND CROSS-APPELLEE, IMPLEADED WITH VAUGHN 
A. HALL, APPELLANT AND CROSS-APPELLEE, SAFEWAY 
STORES, INCORPORATED, INTERVENER-APPELLEE AND 
CROSS-APPELLANT. 
92 N. W. 2d 904 


Filed November 21, 1958. No. 34351. 
SUPPLEMENTAL OPINION 


APPEAL from the district court for Douglas County: 
Patrick W. LyncH, JupcE. On motion for rehearing. 
For original opinion, see 166 Neb. 839, 91 N. W. 2d 36. 
Motion for rehearing denied. 


Joseph T. Votava and John R. McCormack, for ap- 
pellant. 
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Frost, Meyers & Farnham and Charles W. Peasinger, 
for appellees Rumbel. 


Kennedy, Holland, DeLacy & Svoboda and Thomas R. 
Burke, for appellee Safeway Stores, Inc. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


MESSMorRE, J. 


On motion for rehearing our attention has been di- 
rected to that part of the opinion wherein this court 
directed the trial court to dismiss plaintiffs’ cause of ac- 
tion. We conclude that that part of the opinion should 
be eliminated and the following substituted in place 
thereof: The trial court is directed by proper order to 
make the State of Nebraska a party to this cause as pre- 
scribed by law. See, § 25-323, R. R. S. 1943; Cunning- 
ham v. Brewer, on rehearing, 144 Neb. 218, 16 N. W. 2d 
533; Burke Lumber & Coal Co. v. Anderson, 162 Neb. 
551, 76 N. W. 2d 630. 

The motion for rehearing is hereby denied. 


JOHN W. PHILSON, APPELLEE, v. CITY OF OMAHA, NEBRASKA, 
ET AL., APPELLEES, OMAHA CONSTRUCTION & BUILDING 
TRADES COUNCIL ET AL., INTERVENERS-APPELLANTS. 

93 N. W. 2d 13 


Filed November 21, 1958. No. 34402. 


1. Municipal Corporations. A home rule charter is a grant of 
power to a city and not a limitation of general power. The 
grant of power is to be construed strictly against the public 
officials of a home rule charter city. 

Where a home rule charter specifies the method for 

exercising a granted power, such method constitutes the measure 

of the power. 

The provisions of a home rule charter requiring that 

contracts for public works be awarded upon a public letting to 

the lowest responsible bidder are intended to secure unrestricted 
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competition among bidders, to eliminate fraud and favoritism, 

and to avoid excessive cost. 

An ordinance which permits bidding on a public works 

contract only by contractors who agree to pay a minimum wage 

prescribed by the city is void as being in contravention of the 
home rule charter requiring that all public works be awarded 
by contract to the lowest responsible bidder. 

An ordinance fixing a scale of wages to be paid by all 
contractors bidding on a public works contract cannot be sus- 
tained as an implementation of a fair labor standard adopted 
by statute which provides that no less than going wages for 
like labor shall be paid by the contractor at the time and place 
the work is performed. 

6. Constitutional Law. The fixing of a scale of wages by a city 
to be paid by a successful contractor at a public letting consti- 
tutes the taking of the private property of the taxpayer without 
due process of law and is violative of Article 1, section 3, 
Constitution of Nebraska. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, Jupce. Affirmed. 


David D. Weinberg, for appellants. 
Smith & Smith, for appellee Philson. 
Herbert M. Fitle, for appellees City of Omaha et al. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLauaH, JJ. 


CARTER, J. 

This is a suit by a taxpayer of the city of Omaha. In 
his first cause of action he prays for a declaratory judg- 
ment determining his rights, status, and legal relations 
with reference to Ordinances Nos. 18515 and 18743 of 
the city of Omaha and proceedings had thereunder; that 
such ordinances be declared null, void, and unenforcible; 
and that the specifications for improvements in Special 
Improvement District No. 5116 insofar as they contain 
a requirement for a minimum wage be declared null, 
void, and unenforcible. In his second cause of action 
the plaintiff prays for injunctive relief against the city 
and its officers in enforcing or attempting to enforce said 
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ordinances by including in its specifications for project 
No. 5116 any predetermined minimum or other wage 
scale which a bidder must agree to pay. 

The answer of the city and its officers alleges that 
Ordinances Nos. 18515 and 18743 are legal and valid; 
that the fixing of the wage scale as provided in said or- 
dinances is legal and valid; and that the prayer of plain- 
tiff’s petition should be denied. 

The interveners are the Omaha Construction & Build- 
ing Trades Council and the hod carriers’, operating en- 
gineers’, and common laborers’ local unions. They al- 
lege an interest in the result of the litigation and assert 
the validity of the said ordinances and the proceedings 
had under them. They pray that such ordinances and 
the proceedings had under them be held valid and en- 
forcible. The prayer of the interveners is that the 
prayer of plaintiff’s petition be denied. 

The trial court held that Ordinances Nos. 18515 and 
18743 were invalid; that the city of Omaha was without 
power to require such wage scale requirement by or- 
dinance; and that contracts by the city for public im- 
‘provement must be let to the lowest responsible bidder. 
The interveners have appealed to this court. 

It is stipulated in the record that the cost of one-half 
of the grading, curbing, and paving in Special Improve- 
ment District No. 5116, here involved, will be paid by 
the city of Omaha because a public park abuts on one 
side of the street where the improvement is to be made. 
It is further stipulated that the plaintiff is a taxpayer of 
the city of Omaha, regularly paying money into its 
treasury as a general taxpayer for public purposes. The 
right of the plaintiff to maintain the action is not and 
could not be successfully questioned. 

The city of Omaha is a city of the metropolitan class 
operating under a home rule charter. A home rule char- 
ter is a grant of power to a city as distinguished from a 
limitation of general power. The grant of power is to 
be construed strictly in favor of the public and against 
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the public officials of the charter city. Where the char- 
ter specifies a method of exercise of a power, such 
method constitutes the measure of the power. A city 
council cannot, therefore, extend its powers by the en- 
actment of an ordinance beyond the limits prescribed 
in its charter. Manners v. City of Wahoo, 153 Neb. 437, 
45 N. W. 2d 113; Wagner v. City of Omaha, 156 Neb. 
163, 55 N. W. 2d 490. 

The record shows that the city council of the city 
of Omaha called for bids for work in Special Improve- 
ment District No. 5116. The specifications for such bids 
required the bidders to comply with a predetermined 
minimum wage scale which had been adopted in ac- 
cordance with the provisions of Ordinance No. 18743. 
The home rule charter of the city required all bids to 
be let to the lowest responsible bidder. It is the con- 
tention of the plaintiff that the ordinance fixing a mini- 
mum wage scale which bidders would be required to 
observe contravenes the charter provision that bids 
shall be let to the lowest responsible bidder. 

The question presented is one of first impression in 
this state. We think the reasoning contained in Hillig 
v. City of St. Louis, 337 Mo. 291, 85 S. W. 2d 91, controls 
the disposition of the case at bar. The court there said: 
“In this State it is well settled that charter provisions 
requiring that contracts for public work be awarded, 
upon a public letting, to the lowest responsible bidder 
are intended to secure free and unrestricted competition 
among bidders, to eliminate fraud and favoritism and 
to avoid undue or excessive cost which would otherwise 
be imposed upon the taxpayer or property owner. (Cit- 
ing cases.) As a corollary to the elementary principle 
just stated our courts hold in general that where in the 
letting of contracts for public work restrictions or condi- 
tions are imposed upon bidders, which tend to increase 
the costs of the work such conditions and restrictions are 
violative of charter provisions requiring that the con- 
tract for the work be let to the lowest responsible bid- 
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der. (Citing cases.) Applying the foregoing principles 
to the case before us we are clearly of the opinion that 
Ordinance No. 40179 is void because it is in contraven- 
tion of the provisions of the St. Louis charter requiring 
that ‘all public work’ be awarded by contract to the 
‘lowest responsible bidder.’ The ordinance, if effective, 
permits bidding only by those contractors who agree to 
pay the prescribed minimum wages. Other contractors 
who might, if permitted, do the work for a lower price 
are prohibited from bidding or performing the work by 
the terms of the ordinance. Thus we have a situation 
where a contractor who can do the work equally as well, 
although cheaper, is excluded from bidding, while the 
ordinance clearly contemplates that the successful bid- 
der will do the work at a cost which will at least equal 
the minimum amount specified for wages by the ordi- 
nance in question. Furthermore, since the ordinance in 
question requires all bidders for public work to pay a 
stipulated minimum wage to their employees it is clear 
that the ordinance imposes a limitation other than re- 
sponsibility upon all bidders and hence the free competi- 
tion prescribed by the charter is excluded and stifled.” 
See, also, Marshall & Bruce Co. v. City of Nashville, 109 
Tenn. 495, 71 S. W. 815; Bohn v. Salt Lake City, 79 
Utah 121, 8 P. 2d 591; Frame v. Felix, 167 Pa. 47, 31 A. 
375, 27 L. R. A. 802. 

In Wright v. Hoctor, 95 Neb. 342, 145 N. W. 704, 52 
L. R. A. N.S. 728, Ann. Cas. 1915D 967, this court, in 
discussing an ordinance fixing wages in contracts for 
public works, quoted the following with approval: 
“Here we have an ordinance saying, not that a sum no 
less than the going wage for like labor shall be paid, but 
that a fixed sum irrespective of going wages or the worth 
of the employee shall be paid. In the instant case, the 
wages paid are from 50 to 90 cents higher for eight hours 
than are wages paid in private employment for like labor 
for ten hours. To hold this arbitrary resolution to pay 
an excess of wages to be reasonable, reference to some 
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fixed principle of law must be had. It would seem that 
no such reference can be had. * * * If a council can 
pay $3 when the current wage is $2.25, they can fix 
the price of commodities entering into the construction of 
a public work and provide that material must be pur- 
chased of certain persons or firms when the same com- 
modity might be had of others at a less price. Under 
such a system there would be no limit to the ‘discretion’ 
of the city officers, who to serve personal or political 
ends might burden the taxpayer beyond the point of 
endurance. In cases of this character it is well to recur 
to fundamental principles for our guidance, one of the 
most salutary of these being that all municipal ordi- 
nances shall be reasonable, to the end that a favor to 
one citizen shall not find sustenance in the burden of 
another.” 

We necessarily conclude that the ordinances in ques- 
tion are inimical to the provisions of the home rule 
charter that public contracts shall be let to the lowest 
responsible bidder. They are therefore void and un- 
enforcible. 

The appellants urge that the ordinances here ques- 
tioned can be upheld as being an implementation of sec- 
tions 73-101 to 73-105, R. R. S. 1943, relating to public 
lettings. Insofar as applicable here, these statutory 
provisions provide that the state and its governmental 
subdivisions, in awarding contracts for public works, 
shall require bidders to file a statement that they will 
pay a wage scale and maintain conditions of employment 
as are paid and maintained by at least fifty percent of 
the contractors in the same business or field of endeavor 
as the contractor filing such statement. This is a penal 
statute providing that violations shall be punished by 
fines fixed by the act. The foregoing statutes require 
compliance with the fair labor standards contained in 
the act at the time the work is performed. The fixing of 
an arbitrary wage scale before the public work is let to 
bidders, which must be followed irrespective of the 
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wages paid by fifty percent or more of the contractors 
in the same business or field of endeavor as the success- 
ful bidder at the time the work is performed, does not 
implement such statutes but, in fact, provides a new con- 
dition having no relation thereto. There is a constitu- 
tional difference in a legislative act providing that a sum 
no less than the going wage for like labor shall be paid 
and one providing for a fixed sum irrespective of going 
wages or the worth of the employee. The former is gen- 
erally upheld as a proper fair labor standard while the 
latter is held to be violative of Article I, section 3, of 
the Nebraska Constitution, in that it would take the 
private property of the taxpayer without due process of 
law. This principle was declared by this court in Wright 
v. Hoctor, supra, wherein we said: “And there should 
be no fixed rate of wages provided by the legislature, 
without reference to the going wages for that kind of 
work at the time and place where it is to be performed. 
The contracts were not let so as to admit of competition. 
Section 128, ch. 17, laws 1909, contains a provision that 
contracts of this character shall be awarded ‘to the low- 
est responsible bidder of the class (of material) so desig- 
nated.’ The manner of letting these contracts would 
take the private property of the taxpayer without due 
process of law, and is in violation of section 3, art. I, of 
the Bill of Rights.” 

The trial court having arrived at the same conclusion, 
the judgment of the district court is affirmed. 

AFFIRMED. 
WENKE, J., participating on briefs. 
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DUGDALE CONSTRUCTION COMPANY ET AL., APPELLEES, V. 
City OF OMAHA, NEBRASKA, ET AL., APPELLEES, OMAHA 
CONSTRUCTION & BUILDING TRADES COUNCIL ET AL., 
INTERVENERS-APPELLANTS. 

93 N. W. 2d 17 


Filed November 21, 1958. No. 34403. 


AppreaL from the district court for Douglas County: 
JAMES M. PatTon, Jupce. Affirmed. 


David D. Weinberg, for appellants. 
Smith & Smith, for appellees Dugdale Constr. Co. et al. 
Herbert M. Fitle, for appellees City of Omaha et al. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 


CaRrTER, J. 

This is a companion case to Philson v. City of Omaha, 
ante p. 360, 93 N. W. 2d 13, released herewith. The 
controlling issues in the two cases are the same. For 
the reasons stated in that case the judgment of the dis- 
trict court in the instant case is affirmed. 

AFFIRMED, 

WENKE, J., participating on briefs. 


T. J. PLUMMER, APPELLEE, V. JEROME S. FIE, APPELLANT. 
93 N. W. 2d 26 


Filed November 21, 1958. No. 34432. 


1. Reformation of Instruments. It is unnecessary to secure a 
formal reformation of a written instrument where it differs 
from the true agreement of the parties as it should have been 
expressed in the writing in order to enforce it or have the 
advantage of it as a defense. 

2. Contracts. Where a written contract is the basis of an action 
and neither party asks for a reformation thereof, it is the duty 
of the court to ascertain its meaning and enforce it accordingly. 
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3. Forfeitures. Forfeitures are not looked upon with favor by the 
courts, and will not be created by intendment, nor enforced 
unless the court is compelled upon the facts and law to do so. 

4, Contracts: Forfeitures. One party to a contract cannot declare 
a forfeiture for failure of the other party to strictly perform its 
conditions, unless he is in position to perform on his part. 

5. Appeal and Error. The findings of a court in a law action in 
which a jury is waived have the effect of a verdict of a jury 
and will not be disturbed on appeal unless clearly wrong. 

In such a case, it is not within the province of this 

court to resolve conflicts or to weigh evidence. If there is a 

conflict in the evidence this court in reviewing the judgment 

rendered will presume that controverted facts were decided 
by the trial court in favor of the successful party and the find- 
ings will not be disturbed unless clearly wrong. 


AppEAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JupcE. Affirmed. 


Kenneth S. Gotobed and J. Karr Taylor, for appellant. 
Baskins & Baskins, for appellee. 


Heard before Simmons, C. J., CarRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff, T. J. Plummer, brought this action at law 
against defendant, Jerome S. Fie, seeking to recover 
$1,000 and interest thereon, same being a down pay- 
ment made to defendant by plaintiff for the purchase 
of real property under a written contract dated May 29, 
1954. Defendant allegedly failed, refused, and was un- 
able to perform the contract, and thereafter, upon de- 
mand, refused and failed to return the down payment to 
plaintiff. A copy of said contract, marked exhibit A, 
was attached to and made a part of plaintiff’s petition. 

Defendant’s answer admitted that he entered into 
such a written contract with plaintiff on the date al- 
leged; that plaintiff individually paid the $1,000 to de- 
fendant; and that plaintiff and defendant were the sole 
and only parties who signed the contract. However, 
defendant denied that exhibit A was a true copy there- 
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of because description of the land therein did not clearly 
represent the intent of the parties. Defendant’s answer 
admitted that the balance of $4,500 was to be paid by 
plaintiff when defendant furnished satisfactory title, 
but denied generally and alleged that he did furnish 
satisfactory title and tendered a deed to plaintiff but 
plaintiff wrongfully refused to accept same or perform 
the contract, whereupon defendant terminated same, 
and plaintiff forfeited the down payment as liquidated 
damages. For a so-called counter-claim, defendant al- 
leged that plaintiff’s wrongful refusal and resulting delay 
caused defendant additional stated damages and ex- 
penses. Thus he prayed that plaintiff recover nothing 
and that defendant be awarded a judgment for $1,180 
or in the alternative that he be authorized to retain the 
$1,000 down payment and recover judgment for $180. 
Plaintiff's reply was a general denial. 

After a hearing by the court, a jury having been 
waived by agreement of the parties, a judgment was 
rendered on November 27, 1957, which dismissed de- 
fendant’s cross-petition and found and adjudged the 
issues generally in favor of plaintiff and against de- 
fendant. It awarded plaintiff a judgment for $1,000 
with interest at 6 percent from the date of the judg- 
ment despite a specific finding that demand was made 
by plaintiffs attorneys upon defendant for return of 
said $1,000 down payment on September 30, 1954, which 
demand was refused. Thereupon defendant filed a 
motion for new trial, assigning as far as important here 
that the judgment was not sustained by sufficient evi- 
dence, and was contrary to law. Plaintiff also filed a 
motion for new trial, assigning that the trial court erred 
in rendering judgment for interest from date of the judg- 
ment, November 27, 1957, instead of from September 30, 
1954, the date of demand and refusal. 

After hearing upon said motions for new trial, and 
during the same term, the court first considered plain- 
tiffs motion, and in disposing of same found and ad- 
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judged that the judgment of November 27, 1957, should 
remain as rendered except that same should be and was 
modified to permit plaintiff to recover $1,000 plus in- 
terest thereon of $188.50, same being from September 
30, 1954, to November 27, 1957, date of the original 
judgment, which made the total judgment $1,188.50 with 
interest at 6 percent from November 27, 1957. No con- 
tention is made here that the trial court erred in so doing 
if plaintiff was entitled to recover. 

Defendant’s motion was taken under advisement, and 
thereafter overruled, whereupon he appealed, assign- 
ing and arguing in substance that the judgment was not 
sustained by sufficient evidence and was contrary to law. 
We do not sustain the assignment. 

At the outset, defendant argued that: “This is a 
case in equity triable de novo.” He admitted that plain- 
tiff’s action was to recover at law, but claimed that 
defendant’s answer, having alleged “that the legal de- 
scription in said contract did not correctly represent the 
intent of the parties,” required reformation of the con- 
tract in equity without asking for it, and the parties, 
having tried it as in equity, converted the action to 
one in equity, triable here de novo. We do not agree. 
Both parties simply prayed for a money judgment. There 
was no matter presented by the pleadings, or relief 
sought therein, requiring or justifying trial of the issues 
in any manner other or different than was appropriate 
in an action at law. The parties evidently so recognized 
that fact when a jury was waived by agreement and 
same was tried by the court as a law action. 

In that connection, as concluded in Garbark v. New- 
man, 155 Neb. 188, 51 N. W. 2d 315, and held as recently 
as Gurske v. Strate, 165 Neb. 882, 87 N. W. 2d 703: “It is 
unnecessary to secure a formal reformation of a written 
instrument where it differs from the true agreement 
of the parties as it should have been expressed in the 
writing in order to enforce it or have the advantage of 
it as a defense.” 
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Also, as held in Clark v. Hall, 54 Neb. 479, 74 N. W. 
856, and approved in Martin v. Reavis, 117 Neb. 219, 
220 N. W. 238: “Where a written contract is the basis 
of an action and neither party asks for a reformation 
thereof, it is the duty of the court to ascertain its mean- 
ing and enforce it accordingly.” 

In Hile v. Troupe, 84 Neb. 266, 121 N. W. 109, this 
court said, quoting authorities: ‘“Forfeitures are not 
looked upon with favor by the courts, and will not be 
created by intendment, nor enforced unless the court is 
compelled upon the facts and law to do so.” 

In Cadwell v. Smith, 83 Neb. 567, 120 N. W. 130, and 
approved in Oman v. City of Wayne, 152 Neb. 341, 40 
N. W. 2d 916, the court said: “One party to a contract 
cannot declare a forfeiture for failure of the other party 
to strictly perform its conditions, unless he is in posi- 
tion to perform on his part.” 

Also, having concluded that this was an action at law, 
we apply the elementary rules reaffirmed in Lewis v. 
Hiskey, 166 Neb. 402, 89 N. W. 2d 132, that: “The find- 
ings of a court in a law action in which a jury is waived 
have the effect of a verdict of a jury and will not be 
disturbed on appeal unless clearly wrong. 

“In such a case, it is not within the province of this 
court to resolve conflicts or to weigh evidence. If there 
is a conflict in the evidence this court in reviewing the 
judgment rendered will presume that controverted facts 
were decided by the trial court in favor of the successful 
party and the findings will not be disturbed unless 
clearly wrong.” 

In the light of the foregoing rules, we have examined 
the rather voluminous record, which as summarized dis- 
closes the following pertinent facts: On the evening of 
May 29, 1954, about 8 p. m., plaintiff, one Wayne Elliott, 
defendant, and defendant’s agent, one Worden, who was 
engaged in the insurance, real estate, and loan business 
in Ogallala and had a mortgage of about $4,500 on de- 
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fendant’s property, met by prearrangement in Worden’s 
office. 

Elliott, a contractor and builder, had previously con- 
tacted defendant about buying a tract of land purport- 
edly belonging to defendant south of U. S. Highway No. 
30 in Ogallala on which to construct a motel, but Elliott 
had no money. Defendant had moved from Ogallala to 
Gibbon and wanted to sell the property and get out 
from under his obligations to Worden. He had pre- 
viously sold his property north of U. S. Highway No. 30 
to Elliott’s father-in-law, and owned only some platted 
property south of that highway which is here directly 
involved. Finally plaintiff offered to furnish Elliott the 
money to buy the property if it would be deeded in 
plaintiff's name as security. Plaintiff and Elliott had 
talked about forming a partnership in the motel busi- 
ness, but they had never agreed to do so, and contrary to 
defendant’s contention, they were not partners. 

When the parties met as aforesaid in Worden’s office, 
they agreed upon a price of $5,500, with $1,000 as a 
down payment. The balance was to be paid when de- 
fendant furnished a warranty deed, abstract of title 
had been examined, and title proven to be satisfactory. 
It was understood by the parties that the purchase was 
for property supposedly owned by defendant south of 
U. S. Highway No. 30, and the parties then had a plat or 
copy of a plat thereof before them, depicting a survey 
which defendant had the county engineer make and 
which had been recorded August 19, 1950. There plain- 
tiff pointed out on the plat showing the foot frontage 
intended to be purchased south of U. S. Highway No. 30, 
and upon inquiry defendant said that was correct as far 
as he knew. 

There Worden, as directed, prepared the contract in 
typed and printed form, naming defendant as seller and 
plaintiff and Wayne Elliott as buyers, but admittedly 
only plaintiff and defendant ever signed the contract, 
and plaintiff individually paid the $1,000 down to be 
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held by Worden pending performance of the contract 
provisions. The hour was late, Worden’s secretary was 
not present, and the legal description of the property 
was. long and too complicated for the ordinary person to 
understand, so it was agreed that Worden could put the 
description in the contract the next morning, which 
was done by using the deed defendant had originally re- 
ceived and the mortgage Worden held, which mistakenly 
included all property supposedly owned by defendant 
both north and south of U. S. Highway No. 30. 

Plaintiff was given a copy of the contract, and on 
June 3, 1954, Worden wrote plaintiff a letter stating that 
the abstract had been extended to date and suggested 
that plaintiff call at his office and take it to whomever 
he wished to examine it. Plaintiff did so, and took the 
plat, abstract, and contract to a lawyer in Ogallala for 
examination. A few days later the lawyer reported to 
plaintiff that the title was a mess; that the abstract and 
contract did not anywhere near fit each other; and that 
the contract included considerable land that defendant 
did not own and should not have been in the contract. 
As soon as they were able to determine the particular 
tract agreed to be purchased by plaintiff, which defend- 
ant supposedly owned south of U. S. Highway No. 30, 
plaintiff was informed by his lawyer that a quitclaim 
deed would have to be obtained for a portion of such 
tract which defendant did not own. Plaintiff then took 
the papers back to Worden, who gave plaintiff his check 
for $1,000, dated June 15, 1954, in order to return the 
down payment. 

In that connection, Worden told plaintiff that if he 
didn’t take the land, he would buy it for the same price. 
Worden, having notified defendant of the necessity for 
a quitclaim deed, it was decided that Worden should ob- 
tain one which plaintiff's lawyer had prepared, so plain- 
tiff got the papers back from Worden, returned the 
$1,000 check to Worden, and returned the papers to 
plaintiff's lawyer. However, Worden was busy with 
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other matters and did not obtain the quitclaim deed 
after some lapse of time. The party from whom the 
quitclaim deed was required was a distrustful 90-year- 
old gentleman who was represented by another lawyer 
in Ogallala. In that situation, plaintiff and Elliott con- 
sulted with that lawyer, and Elliott paid him to prepare 
and obtain a quitclaim deed with defendant as grantee 
therein. That was done, and the deed was given to 
plaintiff, who that day or the next turned it over to EIl- 
liott, who retained it, and plaintiff never had possession 
of it again. 

After said deed had been obtained, plaintiff’s lawyer 
informed him that the state highway department claimed 
part of the tract of land, and advised a survey of the 
land. Thus the county surveyor went out to do so, and 
found that part of the land was in the highway, and part 
in a road and on land owned and leased by the Union 
Pacific Railroad Company. Elliott then consulted the 
district highway engineer who produced a plat, exhibit 
D, and claimed that the state owned the land shown 
upon it. Elliott then borrowed that plat, showed it to 
plaintiff, and they decided they didn’t want the land 
under such circumstances. 

Thereupon, plaintiff took the papers back to Worden 
who gave plaintiff back the same check for $1,000. How- 
ever, after they discussed the situation, Worden informed 
plaintiff that under such circumstances he didn’t want 
the land either, and feared for his own security on his 
loan, whereupon he told plaintiff that he was going to 
stop payment on the $1,000 check, and he did so. 

Defendant, having received word from Worden that 
the papers had been returned another time, came back 
to Ogallala but on the way stopped at North Platte and 
consulted with the district highway engineer, where he 
was informed of the claims made by the state highway 
department. Thereafter a meeting was held between 
plaintiff, Elliott, and defendant in the office of plain- 
tiff’s lawyer. There defendant offered to give plaintiff 
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back his $1,000 if he would give defendant the quitclaim 
deed which plaintiff did not possess, and Elliott, upon 
demand, refused to give it to defendant. Later he told 
defendant that, having spent time and money to obtain 
it, he was going to return it to grantor, whereupon de- 
fendant, who never at any time ever tendered a deed 
to plaintiff, said with an oath that he had the $1,000 and 
he was going to keep it. 

In that connection, it is interesting to note that defend- 
ant had already obtained a quitclaim deed of his own 
which was duly recorded to the same property contained 
in the quitclaim deed then possessed by Elliott. Also, 
afterward defendant had the land surveyed and then 
sold that which he actually owned south of U. S. High- 
way No. 30 to another party for $7,250 cash by warranty 
deed, which had attached thereto and made a part 
thereof the plat so made by defendant’s surveyor. Wor- 
den’s mortgage was then paid. In the meantime, the last 
of September 1954, plaintiff’s attorneys demanded re- 
turn of the $1,000 down payment made by plaintiff, 
which was refused. 

In the light of such evidence and authorities hereto- 
fore cited, we conclude that the judgment of the trial 
court was amply supported by the evidence and was 
not contrary to law. Therefore, the judgment should be 
and same hereby is affirmed. All costs are taxed to 
defendant. 

AFFIRMED. 


FRED G. CAPPEL, APPELLEE, v. MArLIN D. RIENER, 
APPELLANT. 
93 N. W. 2d 36 
Filed November 21, 1958. No. 34433. 


1. Automobiles: Highways. If automobiles collide in an ordinary 
intersection of streets and there is no evidence of a substantial 
difference in the speed of the vehicles, it is generally self-evident 


376 NEBRASKA REPORTS [Vou. 167 
Cappel v. Riener 


that they approached the intersection at approximately the 
same time under the statutory rule of right-of-way at inter- 
sections. 


The drivers of automobiles approach an in- 
tersection at approximately the same time whenever two vehicles 
are in such relative position that upon appraisal of all factors 
it should appear to a man of ordinary prudence approaching 
from the left that there is danger of collision if he fails to yield 
the right-of-way. 


The driver of an automobile entering an in- 
tersection of two streets is obligated to look for approaching 
automobiles and to see any vehicle within that radius which 
denotes the limit of danger. 

If the driver of an automobile entering an 

intersection looks for approaching vehicles but fails to see one 

which is favored over him under the rules of the road, he is 
guilty of negligence as a matter of law. 

The operator of an automobile approaching 
or entering an intersection is required to see another automobile 
approaching or entering the intersection which has been favored 
with the right-of-way under the statutory rules of the road and 
a failure to see such favored automobile is negligence as a matter 
of law. 

6. Trial. A trial court should eliminate immaterial and super- 
fluous matters and submit to a jury by instructions only matters 
properly to be considered by it in arriving at its verdict in the 
cause. 


It is the duty of a trial court to submit to a jury 
a specification of negligence if it is properly pleaded in the 
cause and there is evidence tending to establish the truth of it. 


APPEAL from the district court for Red Willow County: 
VICTOR WESTERMARK, JUDGE. Affirmed. 


Frank B. Morrison, William W. Lyons, and Clyde F. 
Starrett, for appellant. 


Charles E. McCarl, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and Bostauau, JJ. 
BoSLaucH, J. 


Appellee sought damages from appellant alleged to 
have been sustained by the former as the result of an 
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automobile owned and operated by appellant colliding 
with an automobile of appellee on an intersection of 
streets in the city of McCook. 

The negligence charged by appellee against appellant 
was in substance that he failed to respect the right-of- 
way of appellee to cross the intersection; that the speed 
of appellant was excessive and such as to endanger other 
persons and their property and was unreasonable under 
the existing conditions; that the motor vehicle of appel- 
lant was not kept under proper control and its speed 
was not reduced as it approached and entered the inter- 
section as prudence required it to be; and that appellant 
did not have a proper lookout for traffic in the intersec- 
tion and especially the vehicle of appellee. Appellee 
alleged damages for personal injuries, the destruction of 
his automobile, loss of the value of time he was disabled 
from injuries he sustained, and for expenses incurred 
incident thereto. 

The answer of appellant admitted the identity, opera- 
tion, and collision of the automobiles as alleged by ap- 
pellee; denied all other allegations of the amended peti- 
tion; and alleged the destruction of the automobile of 
appellant and the amount of loss resulting therefrom to 
him. Appellant pleaded that the collision and damages 
he claimed were the result of negligence of appellee con- 
sisting of his failure to respect the right-of-way of ap- 
pellant to use the intersection because he was first there- 
in; failure of appellee to operate his automobile at a 
proper speed under the circumstances; failure to keep 
his vehicle under proper control; failure to reduce the 
speed of the vehicle; failure to turn aside and avoid 
colliding with the automobile of appellant; and failure 
of appellee to keep proper lookout for traffic in the in- 
tersection and especially for the automobile of appel- 
lant. He asked to recover the damages he alleged. The 
new matter in the answer and counterclaim of appellant 
was put in issue by denial contained in a reply. 

The trial of the case resulted in a verdict against ap- 
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pellee on his amended petition and against appellant 
on his cross-petition. The trial court rendered a judg- 
ment of dismissal of the case. A motion by appellee for 
a new trial was sustained and from that action of the 
district court appellant has prosecuted this appeal. 

Appellee was at about 5 p. m. on October 12, 1956, 
traveling south in his 1949 Dodge 4-door sedan on West 
Third Street towards the intersection of that street 
with West C Street in the city of McCook. The weather 
was clear, the sun was shining, and the streets were 
dry. Appellee intended to cross the intersection and 
continue therefrom farther south. He approached the 
intersection at a speed estimated by him to be 10 to 15 
miles per hour. There was evidence that he had stated 
in conversation that his speed was between 20 to 25 
miles per hour. He had been an operator of automobiles 
for about 30 years and was acquainted with the inter- 
section. A building at the northeast corner thereof was 
built up to the inside sidewalk line on the west and 
south of the building. There was a parking area for 
vehicles west of the building between the east curb line 
of West Third Street and the west sidewalk line. It was 
42 feet long and about 15 feet wide. It was entirely 
occupied with parked vehicles when appellee passed 
it at the time mentioned above. There were also ve- 
hicles parked along the curb south of the building on 
the north side of West C Street at that time. The build- 
ing and parked vehicles interfered with the view of a 
traveler from the north on West Third Street to the 
east down West C Street and with the view of a traveler 
from the east on West C Street to the north down West 
Third Street. 

Appellee as he approached the intersection at the 
speed stated looked for traffic in or near it. He first 
looked to his left, then to his right, and turned to look 
to his left again when he saw the automobile of appel- 
lant as it collided with the automobile of appellee. He 
was rendered unconscious and realized nothing there- 
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after until he recovered consciousness in the hospital 
where he was taken immediately after the collision. Ap- 
pellee testified that the speed of the automobile of ap- 
pellant immediately before the collision was more than 
25 and as much as 30 miles per hour. Appellee suf- 
fered multiple serious injuries and his automobile was 
demolished beyond repair. 

Appellant had lived in McCook and was familiar with 
the intersection and its surroundings where the collision 
occurred. He was 19 years of age. He was operating a 
1951 Chevrolet 2-door automobile on West C Street in 
McCook traveling west at the time of the collision. When 
he approached the intersection of that street with West 
Third Street he said he looked to his right, then to his 
left, and as he was looking back to his right he knew 
there was going to be a collision of his automobile and 
the automobile of appellee. Appellant claimed his ve- 
hicle was hit by the vehicle of appellee. Appellant testi- 
fied that he did not see the automobile of appellee until 
it struck the Chevrolet automobile. He estimated the 
speed he was traveling was 20 or 25 miles per hour. 
He did not claim, nor was there evidence produced, that 
he changed his course, manner, or speed of travel as 
he went west to and into the intersection and collided 
with the automobile of appellee. The record contains no 
proof that appellant was first to enter the intersection. 

The place of contact of the automobiles at the time 
of the collision was the left front of the Dodge car and 
the right front of the Chevrolet car. The automobile 
of appellee was forced and skidded from the place where 
the collision occurred, as demonstrated by tire marks 
on the pavement, until it came to rest toward the west 
side of the intersection, standing north and south with 
the front end almost due west of the place of the colli- 
sion. The automobile of appellant traveled after the 
collision in a circular course to the southwest, south of 
the intersection, crossed the curb on the west side of 
West Third Street, curved to the northwest, crossed the 
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curb on the south side of West C Street west of the in- 
tersection, struck two parked automobiles near the curb 
on the south side of West C Street, and stopped between 
the two parked cars. The distance the Chevrolet auto- 
mobile traveled after the collision, measured on a 
straight line and disregarding the arc of its travel, was 
821% feet. 

Appellee as he approached the intersection was to 
the right of appellant. There is no proof that the appel- 
lant reached or entered the intersection first. This rec- 
ord presents a situation in which the operators of two 
automobiles did, within the meaning of the law, ap- 
proach an intersection at approximately the same time. 
Appellee had the right-of-way and was entitled to cross 
the intersection first. 

Gernandt v. Beckwith, 160 Neb. 719, 71 N. W. 2d 
303, states: ‘When a collision occurs in the ordinary 
city or country intersection, unless there is evidence 
that one of the vehicles was traveling at a very much 
greater rate of speed than the other, it is self-evident 
that the vehicles were reaching the intersection ‘at 
approximately the same time.’” 

Long v. Whalen, 160 Neb. 813, 71 N. W. 2d 496, con- 
tains the following: “The drivers of vehicles approach 
an intersection at approximately the same time when- 
ever the two vehicles are in such relative position that 
upon appraisal of all factors it should appear to a man 
of ordinary prudence approaching from the left that 
there is danger of collision if he fails to yield the right- 
of-way.” 

Appellant maintains he looked for other traffic as he 
approached the intersection but he did not see appellee 
until the time of the collision. It is certain that the 
automobile of appellee was there and appellant was 
required to have seen it. He may not, as a matter of 
law, be heard to say he did not see what was there with- 
in the radius which denoted the limit of danger. This 
failure of appellant to see the automobile which was 
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favored over him under the rules of the road barred 
him from any recovery from appellee. 

Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596, 
states: ‘The driver of an automobile entering an inter- 
section of two streets or highways is obligated to look 
for approaching cars and to see those within that radius 
which denotes the limit of danger. * * * If the driver 
of an automobile entering an intersection looks for ap- 
proaching vehicles but fails to see one which is favored 
over him under the rules of the road, he is guilty of 
contributory negligence sufficient to bar a recovery as 
a matter of law.” A part of the discussion in the opinion 
is as follows: ‘We think, however, that a proper inter- 
pretation of the foregoing rules requires one to see 
other automobiles approaching or entering intersections 
which have been favored with the right of way under 
the statutory rules of the road, and the failure to 
see such a favored car bars recovery. To hold other- 
wise would permit one to ignore the rules of the road as 
to right of way with impugnity (impunity) and render 
valueless the beneficent purpose of the right of way 
statute by the mere expedient of saying that he did not 
see the approach of the favored car.’ See, also, Kohl 
v. Unkel, 163 Neb. 257, 79 N. W. 2d 405; Maska v. Stoll, 
163 Neb. 857, 81 N. W. 2d 571. 

The trial court in the charge to the jury recited the 
substance of the contents of the cross-petition of appel- 
lant and included in it the following: “* * * if you find 
that the defendant has established each and every alle- 
gation of his cross petition, by a preponderance of the 
evidence, and that he is entitled to recover damages on 
account of the injury and damage to his automobile as 
a direct and proximate result of the collision involved 
herein, then your verdict should be for the defendant. 
The measure of defendant’s damages is the difference 
between the reasonable value of defendant’s car imme- 
diately before the collision involved herein and im- 
mediately after the collision involved herein.” 
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Appellant could not have recovered in any event on 
his cross-petition because of what has been herein de- 
termined. The cross-petition should not have been 
presented to the jury. It, as the case developed, con- 
tained matter which was entirely immaterial but it 
could and it may have defeated appellee on his cause 
of action. A trial court should eliminate immaterial 
and superfluous matters and submit to the jury by in- 
structions only matters properly to be decided by it 
in arriving at its verdict. Greyhound Corp. v. Lyman- 
Richey Sand & Gravel Corp., 161 Neb. 152, 72 N. W. 2d 
669; Bramhall v. Adcock, 162 Neb. 198, 75 N. W. 2d 696; 
Strnad v. Mahr, 165 Neb. 628, 86 N. W. 2d 784. 

A charge of negligence made by appellee against ap- 
pellant was in substance that he operated his automobile 
into the intersection where the collision occurred at a 
speed that endangered other persons and their property 
and greater than was reasonable and prudent under the 
then existing conditions. This charge was entirely omit- 
ted from the instructions given the jury by the trial 
court. There were matters in the proof tending to sup- 
port the charge. It should not have been omitted. It is 
the duty of the trial court to submit to the jury a 
material matter pleaded if it is supported by evidence 
tending to establish the truth of it. Shields v. County 
of Buffalo, 161 Neb. 34, 71 N. W. 2d 701; Coyle v. Stopak, 
165 Neb. 594, 86 N. W. 2d 758. 

The judgment should be and it is affirmed. 

AFFIRMED. 

WENKE, J., participating on briefs. 


HELEN PANKONIN, APPELLANT, V. LEONARD BOROWSKI ET 


AL., APPELLEES. 
93 N. W. 2d 41 


Filed: November 21, 1958. No. 34445. 


1. Automobiles: Highways. A motor vehicle which has entered 
an intersection or is passing through it at a lawful speed has 
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the right-of-way over a motor vehicle approaching the inter- 
section from a different direction into the path of the first 
vehicle. 

2. Automobiles. The operator of a motor vehicle is required to 
have it under such control as to be able to avoid collision with 
another motor vehicle which is operated with due care. 

3. Trial. If there is evidence which will sustain a finding for the 
litigant who has the burden of proof in a cause, the trial court 
may not disregard it and decide the case as a matter of law. 


4. Automobiles. The duty of a guest riding in an automobile is to 
use care in maintaining a lookout commensurate with that of an 
ordinarily prudent person under like circumstances. A _ guest 
is not required to use the same degree of care as devolves 
upon the driver. 

A guest need not generally watch the road and advise 
the driver in the management of the automobile. It is the duty 
of a guest with knowledge of approaching danger to exercise 
ordinary care to warn the driver of the danger unless to a 
reasonably careful person it appears that the warning would 
be of no avail or that the driver observed or should have ob- 
served the danger as well as the guest. 

6. Negligence: Appeal and Error. If contributory negligence is 
pleaded as a defense, but there is no proof thereof, it is preju- 
dicial error to submit the issue of contributory negligence to 
the jury. 

7. Trial. The charge of the trial court to a jury should omit 
any issue made by the pleadings which is not supported by 
evidence and any law not applicable to the cause. 


APPEAL from the district court for Perkins County: 
VicTOR WESTERMARK, JUDGE. Reversed and remanded. 


Clinton & McNish, for appellant. 
McGinley, Lane, Powers & McGinley, for appellees. 


Heard before Smmmons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, and Bostauau, JJ. 


Bosiauey, J. 


Appellant was on August 6, 1955, at about 1 o’clock 
in the afternoon riding as a guest in a 4-door, 1953 Ford 
automobile operated by Cliff Holaway, herein called 
Holaway, traveling towards the west on Second Street 
in the city of Grant at a speed of 15 to 20 miles per 
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hour. Appellant was an occupant of the front seat of 
the automobile, sitting to the right of its operator. Leon- 
ard Borowski, described herein as appellee, was then 
traveling south on Washington Street in the city of 
Grant in a 1948 Ford pick-up truck. The streets inter- 
sected at right angles. There were no traffic controls 
at the intersection. Each of the streets was graveled. 
Second Street was 36 feet in width and Washington 
Street was 44 feet wide. There was no grade on either 
of the streets. It was a clear, dry day and there was 
no other traffic as the two vehicles described above 
approached and entered the intersection of the streets. 
Appellee claimed that the speed of his vehicle was at 
that time 15 to 20 miles per hour. 

The automobile driven by Holaway as it approached 
the intersection was traveling near the center of Second 
Street with its left wheels near but north of the center 
of the street. He had to clear a truck which was parked 
on the north part of the street facing west near the east 
line of Washington Street. As the automobile in which 
appellant was riding approached and entered the inter- 
section of the streets, Holaway, its operator, looked to 
the north and saw the vehicle driven by appellee to the 
north of the intersection a distance estimated by Hola- 
way as probably 2 to 3 rods. He said the face of ap- 
pellee was turned to the west and he appeared to be 
looking in that direction. Appellee drove the truck he 
was operating into the intersection and the front of it 
struck the automobile of Holaway in about the center 
of the right or north side of it. The contact of the ve- 
hicles occurred at about the center of the intersection. 
The skid marks made by the wheels of the truck com- 
menced 12 feet north of the north line of Second Street 
and continued 15 feet south into the intersection. The 
total length of the skid marks was 27 feet and they ended 
about 2 feet north of the center of Second Street. Their 
course was somewhat towards the southwest. Holaway, 
when he concluded appellee was not going to stop, turned 
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his automobile to the left and attempted, without suc- 
cess, to avoid the vehicle of appellee. The Holaway 
automobile moved southwest and came to rest on the 
south part of Second Street west of the intersection. 
The truck, when it stopped, was facing to the southwest 
near the place of the collision. The right front door of 
the Holaway car was pushed in and damaged until it had 
to be pried from its position. The post between the 
doors was forced inward out of position and the back 
right door damaged and almost torn from the vehicle. 
Its use as a door was destroyed. 

Appellant was looking forward of the automobile in 
which she was riding to the west as it approached and 
entered the intersection. She was near the center there- 
of when she first saw the truck driven by appellee. She 
estimated that it was then a distance from her of twice 
the length of an automobile. The truck had not yet 
reached the intersection but was then ready to enter 
it. The truck seemed to her to be directly to her right 
when she saw it. She gave Holaway no warning of its 
approach because the time intervening between when 
she first saw it and the collision of the vehicles was not 
sufficient to permit it. 

The view to the east of a traveler approaching the in- 
tersection on Washington Street from the north and the 
view to the north of a traveler approaching the inter- 
section from the east on Second Street were somewhat 
interfered with by a truck equipped with a grain box, 
the front of which was a few feet east of the east line of 
the intersection, and another truck, similarly equipped, 
parked on the east side of Washington Street the 
front of which was to the north and the rear of which 
was only a few feet north of the north line of the inter- 
section. The lot at the northeast corner of the intersec- 
tion was vacant except there were a few pieces of 
machinery on it. The surface of the lot was about 2 
feet higher than the surface of the streets. The persons 
concerned in this litigation had traveled by or across 
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the intersection frequently. The foregoing includes in 
substance the proof of appellant of the facts concerning 
the collision of the vehicles. 

Appellee admitted that before he came to the inter- 
section he had a view of it and that he was unable to 
avoid a collision with the Holaway automobile. There 
was evidence that appellee at the scene of the collision 
told the officer who investigated the happening that ap- 
pellee did not see the Holaway automobile until it was 
too late to avoid the collision. 

The claim of appellant in this litigation was for dam- 
ages caused her as a result of injuries suffered by her 
in the collision of the vehicles described above caused, 
as she charged, by the negligence of appellee. The sub- 
stance of the answer of appellees was an admission that 
the truck involved in the collision was owned by them 
and was operated by Leonard Borowski at the time of 
the accident, a general denial, and a plea of contributory 
negligence of appellant which proximately caused the 
collision. 

The trial of the case produced a verdict and judgment 
for appellees. A motion for a new trial was denied. 
Appellant complains of this action of the trial court. 

The record exhibits a sharp conflict of evidence con- 
cerning material matters affecting this controversy. 
However, this is not a primary concern of this appeal. 
It is important that the evidence of appellant concern- 
ing negligence charged by her against appellee is suf- 
ficient to create a question of fact for the jury. Other- 
wise any error of the trial court would be unimportant. 

Appellees contend that proof of appellant does not 
tend to show any negligence of appellees which in any 
degree contributed to the collision of the vehicles. Ap- 
pellant produced evidence noticed above that the Hola- 
way automobile traveling at a speed of 15 to 20 miles 
per hour entered the intersection when appellee was 
some considerable distance north of it; that when the 
Holaway automobile had nearly reached the center of 
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the intersection appellee was just entering it; and that 
the place of the contact of the truck with the Holaway 
automobile was about the middle of its right side. This, 
if accepted, would have sustained a finding that the 
Holaway automobile entered the intersection first and 
was proceeding at a lawful speed in which event it had 
the right-of-way. Long v. Whalen, 160 Neb. 813, 71 N. 
W. 2d 496; Fincham v. Mueller, 166 Neb. 376, 89 N. W. 
2d 137. There was evidence that appellee had oppor- 
tunity for a view of the intersection before he reached 
it and that he did not see the Holaway automobile until 
he was so near to it he could not avoid an accident. 
There was proof to sustain a finding that appellee could 
have seen the approaching automobile and that by slight 
care he could have prevented the accident. Appellee 
saw the Holaway automobile when he was more than 
27 feet from the point of collision because he made skid 
marks for that distance. This was evidence appellee 
did not have or maintain a proper lookout, or that if 
he did he failed to see an approaching vehicle that was 
in plain sight, and that he did not have his vehicle under 
proper control. Even a traveler who has the right-of- 
way and is approaching an intersection may not on 
that account disregard the surrounding circumstances. 
He is not thereby relieved from the duty of exercising 
ordinary care to avoid an accident. A traveler in a 
like situation who does not have the right-of-way is 
not permitted to exercise less care and caution. Long 
v. Whalen, supra. The operator of a motor vehicle is 
required to have his vehicle under such reasonable con- 
trol as to be able to avoid collision with another vehicle 
being operated with due care. Stanley v. Ebmeier, 166 
Neb. 716, 90 N. W. 2d 290; Burhoop v. Brackhan, 164 
Neb. 382, 82 N. W. 2d 557. There was evidence in this 
case tending to establish negligence of appellees as 
charged by appellant. If there is evidence which will 
sustain a finding for the litigant who has the burden of 
proof in a cause, the trial court may not disregard it 
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and decide the case as a matter of law. Long v. Whalen, 
supra; Stanley v. Ebmeier, supra. 

Appellees, to support their contention in this regard, 
appeal to the rule that when testing the sufficiency of 
evidence to support a verdict, it must be viewed in the 
most favorable light for the successful party and he 
must have the benefit of all reasonable inferences there- 
from. This well-established doctrine is not an important 
consideration in the disposition of this appeal. A suc- 
cessful litigant is entitled to have the benefit of the ver- 
dict he has won if it results from proper evidence and if 
the trial in which it was secured was free of prejudicial 
error. Anderson v. Nielsen, 162 Neb. 110, 75 N. W. 2d 
372. The decisive problem in this case is the correct- 
ness or error of the trial court in charging the jury on 
the subjects of contributory and comparative negligence. 
This inquiry concerns the presence or absence of preju- 
dicial error in the trial in which the verdict for appellees 
was secured. A guest riding in an automobile generally 
has a right to assume that the driver is a reasonably 
safe and careful operator. There is no duty for the guest 
to warn the driver until there is presented some fact or 
situation not usual or ordinary. 

Kuska v. Nichols Construction Co., 154 Neb. 580, 48 
N. W. 2d 682, declares: “The duty of a guest riding 
in an automobile is to use care in keeping a lookout 
commensurate with that of an ordinarily prudent person 
under like circumstances. The guest is not required to 
use the same degree of care as devolves upon the driver. 
If the guest perceives danger, or if at certain times and 
places should anticipate danger, he should warn the 
driver. Ordinarily, the guest need not watch the road 
or advise the driver in the management of the car. * * * 
It is the duty of an invited guest * * * with knowledge 
of approaching danger, to exercise ordinary care to warn 
the driver of the danger, unless to a reasonably careful, 
cautious, and prudent person it appears that the warning 
would be of no avail or go unheeded, or that the driver 
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observed or should have observed the danger, as well 
as the guest * * *.” See, also, Erickson v. Morrison, 152 
Neb. 133, 40 N. W. 2d 413; Bartek v. Glasers Provisions 
Co., 160 Neb. 794, 71 N. W. 2d 466; Burhoop v. Brack- 
han, supra. 

Appellees attempt to justify the submission of the 
defense of contributory negligence of appellant because 
she did not warn Holaway that there was some inter- 
ruption of view because of two trucks parked near the 
northeast corner of the intersection on which the colli- 
sion occurred. One truck was on the north side of 
Second Street and the other on the east side of Wash- 
ington Street, and there were a few pieces of machinery 
stored or parked on the vacant lot northeast of the in- 
tersection. It is usual for vehicles to be parked on 
streets and near intersections of streets and for objects 
to be placed on vacant lots adjacent to intersections. 
Neither of these is novel. The condition and danger, if 
there was any, were as apparent to Holaway as they 
were to appellant. The hazard, if any, was not unex- 
pected but frequent and known to all persons tyaveling 
by motor vehicle. It was not such that a guest in the 
exercise of care would be expected to warn the host of 
imminence of danger. Under the circumstances of this 
case there was no proof of contributory negligence of 
appellant and that defense pleaded by appellees should 
not have been submitted to the jury by the trial court. 
The error in this respect is prejudicial. Driekosen v. 
Black, Sivalls & Bryson, 158 Neb. 531, 64 N. W. 2d 88; 
Scott v. Service Pipe Line Co., 159 Neb. 36, 65 N. W. 2d 
219; Fick v. Herman, 159 Neb. 758, 68 N. W. 2d 622. 
It follows from what has been said that it was likewise 
prejudicial error under the circumstances of this case 
for the court to instruct the jury on the subject of com- 
parative negligence. The charge of a trial court to a jury 
should omit any issue made by the pleadings which is 
not supported by evidence and any law not applicable to 
the cause. 
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The judgment should be and it is reversed and the 
cause is remanded for further proceedings, according to 


law. 
REVERSED AND REMANDED. 


WENKE, J., participating on briefs. 


ALLIED BUILDING CREDITS, INC., A CORPORATION, APPELLEE, 
v. PETER C. DAMICUS, APPELLANT, IMPLEADED WITH JAMES 


E. ANDERSON, APPELLEE. 
93 N. W. 2d 210 


Filed November 28, 1958. No. 34401. 


1. Fraud. In order to maintain an action for damages for false 
representation, the plaintiff, in substance, must allege and 
prove by a preponderance of the evidence: (1) What repre- 
sentation was made; (2) that it was false; (3) that the de- 
fendant knew it was false, or else made it without knowledge 
as a positive statement of known fact; (4) that the plaintiff 
believed the representation to be true; (5) that the plaintiff 
relied and acted upon the representation; (6) that the plaintiff 
was thereby injured; and (7) the amount of damages. 

2. Tria¥. In order for a party to be entitled to have a verdict 
directed in his favor or the equivalent thereof, there must be 
no controverted issue of fact essential to a determination of 
the litigation. 

Where different minds may reasonably draw different 
conclusions from the evidence as to whether or not the evidence 
establishes a cause of action or a defense to a cause of action, 
the issues must be submitted to a jury for determination. 

4. Corporations: Fraud. The officers of a corporation are re- 
sponsible for the acts of the corporation, and in a suit for fraud, 
if fraud is proved, the law will look through the corporation 
to the officers who acted in the matter, and the officers who 
acted in the premises are proper parties defendant. 

5. Trial. A proper motion for directed verdict is a necessary con- 
dition precedent to a motion for judgment notwithstanding the 
verdict. 


The trial court cannot properly, either on its own 
motion or on motion for judgment notwithstanding the verdict, 
set aside a verdict and enter judgment notwithstanding the 
verdict, where no preliminary motion for directed verdict has 
been made. 
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. A requisite motion for directed verdict, to afford a 
basis for a valid motion for judgment notwithstanding the 
verdict, must contain a statement of the specific grounds why 
a verdict should be directed. 


APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JupGE. Reversed and remanded 
with directions. 


O’Sullivan & O’Sullivan, for appellant. 
Charles S. Reed and Franklyn K. Norris, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


YEAGER, J. 

This is an action by Allied Building Credits, Inc., a 
corporation, plaintiff and appellee, against Peter C. Da- 
micus and James E. Anderson, defendants, commenced 
in the district court for Douglas County, Nebraska, to 
recover $2,100. Anderson defaulted and judgment was 
rendered against him for the amount prayed for by the 
plaintiff. As to Damicus there was a trial to a jury which 
resulted in a verdict in his favor. He is appellant here. 
The plaintiff corporation, hereinafter called appellee, 
filed a motion in the alternative for judgment notwith- 
standing the verdict or for a new trial. The court sus- 
tained the motion for judgment notwithstanding the 
verdict and rendered judgment in favor of appellee and 
against the appellant for $2,100. From this judgment 
notwithstanding the verdict the appeal herein has been 
taken. The motion for new trial was overruled by the 
order of the court. 

The errors assigned as grounds for reversal are: (1) 
The evidence adduced by the plaintiff was insufficient 
as a matter of law to justify a verdict being in effect 
directed by the district court in its favor; (2) it was 
error to vacate the judgment on the verdict of the jury 
and enter judgment in favor of plaintiff; and (3) there 
was no proper motion for a directed verdict made by the 
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plaintiff such as would authorize the court to invoke the 
provisions of “25-1305.15 R. S. Nebr.” Obviously the 
intention was to make reference to section 25-1315.02, 
R. R. S. 1943. 

Before proceeding with a consideration of the assign- 
ments of error the issues will be defined as will also the 
respective theories on which the case was presented 
to the district court. 

In the petition and in the amended petition on which 
the case was tried the appellee is described as a cor- 
poration. The true relationship of appellee to the trans- 
action must be ascertained from the results of a pre- 
trial proceeding and the record made on the trial of 
the case. 

From the record it appears that appellee was a cor- 
poration engaged in the purchase and discount of secur- 
ities; that at all times of concern International Fiber- 
glass, Inc., a corporation, had a business in Omaha, Ne- 
braska, and the appellant was an officer active in the 
operation of the business of this corporation with the 
other defendant; that for the purpose of setting up an 
arrangement for the purchase of promissory notes and 
contracts by the appellee from International Fiberglass, 
Inc., the appellant, designated as general manager, with 
the other defendant, designated as president, executed a 
document which was delivered to the appellee declaring 
the relationship of the two to the corporation with other 
pertinent information; that after this arrangement was 
made International Fiberglass, Inc., sold one note to 
the appellee signed by Art Hornig and Clara S. Hornig 
for $1,500, which was of the face value of $1,815, and one 
signed by Manie Swanson and Alvina Swanson for $600, 
which was of the face value of $726; that the principal 
amount of neither of the notes was filled in at the time 
of receipt by International Fiberglass, Inc., but both 
were filled in after receipt, and in the evidence it is 
not disputed that this was done without the knowledge 
or consent of the makers; that the Swanson note was 
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for work to be done for the Swansons which, according 
to testimony which is not denied, was to cost not to 
exceed $450; and that the Hornig note was for the build- 
ing of a retaining wall which, also according to testi- 
mony which is not denied, was not to exceed $300. 

By the petition the appellee charged that the defend- 
ants entered into a conspiracy to obtain notes in blank 
payable to International Fiberglass, Inc., from cus- 
tomers such as the ones herein, to fill them in for larger 
amounts than those due and owing, and thus to defraud 
the makers; that in furtherance of that conspiracy they 
did obtain the notes which they sold to the appellee for 
the amounts mentioned; and that on account of this the 
appellee is entitled to recover the amounts paid for 
these notes from the defendants in this action. No ques- 
tion of the propriety of the action or the right to main- 
tain it is raised. 

The appellant denied that he: was a party to any con- 
spiracy or that he had any knowledge thereof, and de- 
nied that he participated in or had any knowledge of 
any of the matters of which complaint has been made 
by the appellee. 

The evidence of appellee discloses that the two notes, 
after being signed, were, without the knowledge or con- 
sent of the makers, filled in by an employee in the office 
of International Fiberglass, Inc., at the direction and 
dictation of the defendant Anderson; that: this was done 
in the presence and hearing of the appellant; that the 
appellant was at the office regularly; and that appellant 
signed no instruments except some checks and shipping 
orders. Appellee adduced no evidence the effect of 
which was to say that appellant had any knowledge 
as to any of the incidents attendant upon the procure- 
ment of the notes. 

The appellant denied categorically and specifically 
any knowledge of the procurement of the notes or of 
any of the attendant circumstances. He admitted that 
he was present when at least one of the notes was filled 
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in after procurement. He effectually denied any knowl- 
edge as to whether or not the notes properly represented 
amounts owing by the makers thereof to International 
Fiberglass, Inc. 

The appellee and appellant stipulated that the ap- 
pellant was actively engaged in the operation of Inter- 
national Fiberglass, Inc., and that he signed the instru- 
ment which had for its purpose the setting up of the 
relationship pursuant to which the two notes were sold 
to the appellee. 

There is no direct evidence that the appellant had any 
knowledge of the transactions which have been de- 
scribed except the arrangement for the disposition of 
notes and securities by International Fiberglass, Inc., 
to the appellee. 

The appellant has denied categorically and specifi- 
cally any additional knowledge. It becomes apparent 
therefore that the question of whether or not the ap- 
pellant may be held liable in the premises is dependent 
upon the surrounding circumstances and the relation of 
the appellant to the transactions as disclosed by the 
evidence. 

Whether or not the three assignments of error, or 
any of them, afford a basis for a reversal of the judgment 
depends upon the record as it has been summarized 
and applicable legal principles. 

The burden of proof was on the appellee, not neces- 
sarily to prove that there was a conspiracy, but to prove 
that the appellant participated in or committed the 
act or acts of which complaint is made, or that he knew 
or, in the exercise of the care required of him in the cir- 
cumstances, should have known of them. In Peterson 
v. Schaberg, 116 Neb. 346, 217 N. W. 586, it was said: 
“To maintain an action for damages for false representa- 
tion, the plaintiff, in substance, must allege and must 
prove by a preponderance of the evidence the follow- 
ing elements: (1) What representation was made; (2) 
that it was false; (3) that the defendant knew it was 
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false, or else made it without knowledge as a positive 
statement of known fact; (4) that the plaintiff be- 
lieved the representation to be true; (5) that the plain- 
tiff relied on and acted upon the representation; (6) 
that the plaintiff was thereby injured; and (7) the 
amount of the damages.” See, also, Paul v. Cameron, 
127 Neb. 510, 256 N. W. 11. 

Obviously the theory on which the judgment not- 
withstanding the verdict was rendered in this case was 
that under the evidence there was no issue of fact 
essential to a determination of the litigation, hence the 
appellee was entitled to a directed verdict in its favor 
at the conclusion of the evidence. 

In order for the appellee to be entitled to have a ver- 
dict directed in its favor or the equivalent thereof, 
there must be no controverted issue of fact essential 
to a determination of the litigation. Krepcik v. Inter- 
state Transit Lines, 151 Neb. 663, 38 N. W. 2d 533. 

Where different minds may reasonably draw differ- 
ent conclusions from the evidence as to whether or not 
the evidence establishes a cause of action or a defense 
to a cause of action, the issues must be submitted to 
the jury for determination. In re Estate of Kinsey, 
152 Neb. 95, 40 N. W. 2d 526. 

Returning now to the assignments of error it appears 
that the first and second deal generally with the same 
problem, therefore they will not be treated separately. 
They deal with the question of whether or not there was 
sufficient evidence for submission of the pleaded de- 
fense to the jury. 

The following which has application here was stated 
in Ashby v. Peters, 124 Neb. 131, 245 N. W. 408: “The 
officers of a corporation are responsible for the acts of 
the corporation, and in a suit for fraud, if fraud is 
proved, the law will look through the corporation to the 
officers who acted in the matter, and the officers who 
acted in the premises are proper parties defendant.” 

In that case corporate officers were sued for fraud 
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in the issuance and sale of bonds. A verdict was di- 
rected in favor of defendants. The ground or grounds 
on which it was directed have not been made known. 
It is apparent however that one of the defenses was that 
the defendants were not parties to the alleged fraud 
because of lack of participation or knowledge of repre- 
sentations made. This court said in reversing and re- 
manding the case: ‘We conclude, therefore, that this 
‘ease should have been submitted to the jury for de- 
termination of the issues of fact involved.” See, also, 
Paul v. Cameron, supra; Ashby v. Peters, 128 Neb. 338, 
258 N. W. 639, 99 A. L. R. 843. 

It would appear, reasonably, that if knowledge or 
lack of knowledge of representations made or participa- 
tion in the transaction was a question for a jury in that 
case it would be a like question under the evidence 
in this case. 

The reasons for saying that there would be a question 
for a jury in this case appear more compelling than in 
that case. In that case, of course, the face value of 
the bonds was presumably well known to the defend- 
ants. They were muniments of liability issued by the 
corporation, whereas here the securities involved were 
merchantable and marketable assets the details of ac- 
quisition and cost of which could not have become 
known to the appellant except by participation in the 
transactions or by receipt of information in some other 
manner. 

As pointed out, the appellant denied knowledge or in- 
formation. Under the evidence therefore the conclu- 
sion reached is that the question of whether or not the 
appellant had knowledge of the transactions or that the 
circumstances were such as to charge him with knowl- 
edge was an issue of fact triable to a jury. This being 
true it must be said that the court was in error when 
it set aside the verdict and rendered judgment notwith- 
standing the verdict in favor of the appellee on the 
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ground that there was no evidence to sustain the de- 
fense to the action. 

There is another reason why the judgment notwith- 
standing the verdict may not be allowed to stand, as set 
forth in appellant’s third assignment of error. A proper 
motion for directed verdict is a necessary condition pre- 
cedent to a motion for judgment notwithstanding the 
verdict. “Under section 25-1315.02, R. R. S. 19438, a 
motion for directed verdict is an absolute prerequisite 
to a motion for judgment notwithstanding the verdict, 
and the trial court cannot, either upon its own motion 
or upon motion for judgment notwithstanding the ver- 
dict, set aside a verdict and enter a judgment notwith- 
standing the verdict, where no preliminary motion for a 
directed verdict has been made.” In re Estate of Kin- 
sey, supra. See, also, Kohl v. Unkel, 163 Neb. 257, 79 
N. W. 2d 405. A requisite motion must contain a state- 
ment of the specific grounds why a verdict should be 
directed. § 25-1315.01, R. R. S. 1943; Rhoads v. Colum- 
bia Fire Underwriters Agency, 128 Neb. 710, 260 N. W. 
174; Segebart v. Gregory, 156 Neb. 261, 55 N. W. 2d 678. 
The record discloses that at the close of the evidence 
the appellee made a motion as follows: “All right, I 
then move that in view of the Plaintiff’s (defendant’s) 
Motion, the Court dismiss the jury in this action and 
award judgment in favor of the Plaintiff in accordance 
with the prayer of the Petition.” No ground whatever 
is stated as a basis for the motion. The motion made 
in nowise provides a basis for the rendition of judgment 
notwithstanding the verdict. 

The judgment notwithstanding the verdict is reversed 
and the cause is remanded with directions to reinstate 
the verdict and the judgment which was originally ren- 
dered thereon. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ALBERT P. HAUKE, APPELLANT, V. JOHN H. FREY, APPELLEE. 
93 N. W. 2d 183 


Filed November 28, 1958. No. 34410. 


1. Partnership. The existence and scope of a partnership may be 
evidenced by written or oral agreement, or implied by the 
conduct of the parties and what was done by them. 

2. Partnership: Injunction. A partner may not by injunction de- 
prive another partner of his possession of the partnership 
property and his rights in the management of the partnership 
business. 

3. Partnership. As a general rule one partner may not maintain 
an action against his copartner on account of a partnership 
transaction where there has been no settlement of the part- 
nership accounts and business. 


APPEAL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Lyman & Holscher, for appellant. 
Wright, Simmons & Harris, for appellee. 


Heard before CARTER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action in equity instituted by Albert P. 
Hauke, plaintiff and appellant, against John H. Frey, 
defendant and appellee, the purpose of which was to 
enjoin the defendant from taking possession of assets 
of a business known as Bowl Arena in Scotts Bluff 
County, Nebraska, claimed to be owned exclusively by 
the plaintiff; from in any manner interfering with the 
operation and management of this business; from going 
upon the premises; from making any charges which 
would become an obligation against plaintiff as the 
owner and operator of the business; and for an ac- 
counting. 

The case was tried to the court, injunction was denied, 
and the petition was dismissed. From the judgment 
the plaintiff has appealed. 
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The pleadings in the case were voluminous but the 
matters finally submitted for consideration became de- 
terminable upon the question of whether or not the 
plaintiff was the sole owner of the business above named. 
By his petition the plaintiff declared that he was the 
owner of certain lots in Terry’s Addition in Scotts Bluff 
County, Nebraska, on which he had constructed a 
building which was completed about August 31, 1956; 
that in the building is a business which he owns and 
operates known as Bowl Arena; that from August 31, 
1956, to March 17, 1957, the defendant was the agent 
in management of the business for the plaintiff at a 
salary of $425 a month; that for the purposes of operat- 
ing the business and prior to the commencement thereof 
he purchased bowling alleys, bowling equipment, and 
miscellaneous equipment to be used in the business; and 
that on March 18, 1957, he discharged the defendant as 
manager of the business. Reasons for discharge are set 
forth in the petition but it is not deemed necessary to 
set them forth here since the defendant does not contend 
that they were insufficient if the plaintiff was sole owner 
of the business. This is a brief summary of the allega- 
tions of the petition which are pertinent to the determin- 
able issues. 

The answer to the petition is a general denial. The 
substantial position of the defendant however, as dis- 
closed on the trial and by the briefs in this court, is 
that the plaintiff was not the sole owner of the business 
but that he and the defendant were partners. 

One witness was called to testify in the case. That 
witness was the plaintiff. He testified substantially, as 
alleged in the petition, that he was the owner of the 
real estate referred to; that he had constructed the 
building thereon in which was operated the business 
known as Bowl Arena; that the business was managed 
by the defendant under an arrangement whereby he 
was to receive out of the revenue of the business $425 
a month for his service as manager; that plaintiff was to 


400 NEBRASKA REPORTS [Vou. 167 
Hauke v. Frey 


receive for the use of the premises to be paid out of 
revenue $500 a month; that the business started on Au- 
gust 31, 1956; that the defendant was dismissed as man- 
ager by notice given by plaintiff on March 18, 1957; 
and in general that he was the sole owner of the business. 

Specifically on the question of whether or not the 
defendant was a partner he testified on direct examina- 
tion that before the business started equipment and 
merchandise were bought by plaintiff and defendant; 
that the bank account was a partnership account and 
checks required the signatures of both of them; and that 
all business was conducted on a nominal partnership 
basis. He never on his direct examination attempted to 
clearly define the relationship of plaintiff and defendant 
to the business. He gave testimony the effect of which 
was to say that from the beginning there were discus- 
sions concerning and proposals for the organization of 
a corporation but in this respect nothing was accom- 
plished. 

On cross-examination, however, by his testimony, he 
made it clear, contrary to his pleaded cause of action, 
that he did not regard himself as sole owner of the 
business and the defendant as only an employee. He 
made it clear that it was a business in which the two were 
interested and engaged and that this was the intention 
of the parties from the beginning. Questions and an- 
swers in the bill of exceptions, as follows, make this 
clear: “Q Well, anyhow, at that time you knew you 
were going to go into business together? A Yes. Q If ar- 
rangements could be worked out? A Yes. Q You went 
to Brunswick’s office? A Yes. Q When we talk about 
Brunswick you mean the Brunswick-Balke-Collender 
Company, is that correct? A That is right. Q And you 
talked with someone there? A Yes, with a salesman 
there. Q And all of these conversations with the sales- 
man from Brunswick-Balke-Collender Company, you 
and Mr. Frey were both present? A Yes. * * * Q Was 
that before or after your contract was signed? A I 
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don’t remember. Q You did sign a contract that day? 
A A sales agreement or whatever— Q An order? A An 
order, Yes. Q And Mr. Frey signed the order? A Yes. 
* * * Q Handing you Exhibit No. 6, I will ask you if 
that is the order you signed in Denver on March 27, 
1956? A Yes, it is. Q And calling your attention to the 
signatures on the back, is the first signature that of 
Mr. Frey? A Yes. Q And is the word ‘Partner’ written 
in his handwriting? A Yes. Q And is the next signa- 
ture there your signature? A Yes. Q And is the 
word ‘Partner’ written in your handwriting? A Yes. 
* * * Q What I mean to say was you and John Frey 
were going into business together when you made the 
deal with Brunswick-Balke-Collender Company, is that 
correct? A Yes. * * * Q And it was you and John, and 
you were going to run the bowling business and be to- 
gether in that? A John was going to manage it, yes. 
Q John being the manager, but the two of you would 
be together in it? A Well, I don’t know. You mean 
we would both manage it? Q No. I mean you were 
going to be in the business together? A Yes. Q Both 
have an interest in the business? A Yes. Q And John 
would be the Manager? A Yes. Q You talked about 
how long this arrangement was going to last? A No, I 
don’t believe so.” 

In the light of this testimony of the plaintiff himself 
it becomes apparent that the plaintiff was not the sole 
owner of this business. He has described definite own- 
ership in the two which in certain respects left an area 
of indefiniteness and uncertainty, but nevertheless a 
dual ownership. 

It was, under the evidence, the intention of the parties 
to convert the relationship into a corporation but this 
they were apparently never able to accomplish. Noth- 
ing however was disclosed in the evidence which oper- 
ated to give the plaintiff the right to declare an end to 
the dual ownership and claim the business as his own. 

The description given this ownership by plaintiff ef- 
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fectually declared it to be a partnership. The defend- 
ant does not contend that it was not a partnership. 

The conclusion reached is that here was a partner- 
ship although there is not in evidence an agreement 
containing either complete details of organization or of 
functions after organization. This court said in Bard 
v..Hanson, 159 Neb. 563, 68 N. W. 2d 134: “The scope 
of a partnership may be evidenced by written or oral 
agreement, or implied from the conduct of the parties 
and what was done by them.” The acts of the parties 
and what was done, as disclosed by the testimony of 
plaintiff, indicated a partnership which was to continue 
until plans could be worked out and a corporation or- 
ganized to take its place. 

This being a partnership the plaintiff could not by 
injunction deprive the defendant of his possession of 
the partnership property and his rights in the man- 
agement of the partnership business. 

Section 67-318 (e), R. R. S. 1943, provides: “All 
partners have equal rights in the management and con- 
duct of the partnership business.” 

The general rule is that one partner may not main- 
tain an action against his copartner on account of a 
partnership transaction where there has been no settle- 
ment of the partnership accounts and business. See, 
Sanley v. Davies, 113 Neb. 614, 204 N. W. 385; Mullikin 
v. Pedersen, 161 Neb. 22, 71 N. W. 2d 485. 

In the light of this it must be said that the judgment 
of the district court is correct and it should be and is 
affirmed. 

AFFIRMED. 
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JAMES WLASCHIN, APPELLANT, v. MARIE AFFLECK, 
APPELLEE, 
93 N. W. 2d 186 


Filed November 28, 1958. No. 34447. 


1. Trial. If there is any evidence which will sustain a finding 
for the litigant having the burden of proof in a cause, the 
trial court may not disregard it and decide the case as a 
matter of law. 

2. Vendor and Purchaser: Improvements. Where a vendee, under 
and in reliance upon an oral contract to purchase real property, 
makes valuable improvements thereon and the vendor fails or 
refuses to carry out the contract, the vendee may recover for 
such improvements to the extent that they enhance the value 
of the property at the time possession is surrendered, but the 
vendor may have a set-off for the value of the use and occu- 
pation of the premises from the inception of occupancy by the 
vendee without the improvements contributed by him. 

The right to recover for such improvements 
is based on the ground that the vendor, through whose fault 
the contract failed, ought not to obtain the enhanced value 
given to his property by the money, work, labor, and material 
of the vendee without making compensation therefor. 

4. Vendor and Purchaser. After the vendor has failed or refused 
to perform the oral contract, tender of further performance 
by the vendee is unnecessary. 


APPEAL from the district court for Keith County: 
JoHN H. Kuns, JupcE. Reversed and remanded. 


McGinley, Lane, Powers & McGinley, for appellant. 
Firmin Q. Feltz and W. I. Tillinghast, for appellee. 


Heard before Smuumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


CHAPPELL, J. 

Plaintiff, James Wlaschin, brought this action at law 
against defendant, Marie Affleck, seeking to recover 
the fair and reasonable value of certain work, labor, and 
materials allegedly performed and supplied by plain- 
tiff to defendant at her request for the improvement of 
a house and described lot in Keith County, or in the al- 


404 NEBRASKA REPORTS [Vou. 167 
Wlaschin v. Affleck 


ternative to recover the enhanced value of said property 
caused by such improvements. Exhibit A, an itemized 
statement of work, labor, and materials so furnished and 
supplied, was attached to and made part of plaintiff’s 
amended petition. 

For answer and cross-petition, defendant denied gen- 
erally and alleged that on March 17, 1955, the parties 
inspected a house which was for sale but required re- 
moval from the owner’s premises; that at that time, de- 
fendant offered to purchase the house and move it onto 
Lot 14, Affleck’s Subdivision, and furnish certain de- 
scribed material for such house; that defendant offered 
to sell said house and lot to plaintiff for $4,500, pro- 
vided plaintiff would perform all the labor of installing 
said material and constructing a foundation for such 
house; and that plaintiff agreed to do all the labor of 
installation and to purchase the house and lot on con- 
tract for $4,500, payable $49.96 on the first day of each 
month for the next 10 years, which included interest 
at six percent. Defendant then alleged that such a con- 
tract was executed by her and her husband on May 
9, 1955, but upon notification thereof, plaintiff failed, 
refused, and neglected to sign it, although he moved 
into said house pursuant thereto on June 4, 1955, and 
thereafter made a $50 payment thereon, and continued 
to reside on said premises until August 13, 1955, when 
he voluntarily abandoned the contract and all rights 
thereunder, and vacated the premises. Defendant also 
alleged that all labor was performed and material was 
placed on the premises by plaintiff voluntarily, without 
consultation with defendant and without any express 
or implied agreement by defendant to pay for same, 
but were done pursuant to his oral agreement of March 
17, 1955, to purchase the property; that about July 3, 
1955, plaintiff made known to defendant that he was 
not going to execute the contract because he objected 
to paying interest on the purchase price; and that there- 
upon plaintiff wrongfully and unlawfully rescinded the 
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contract, but notwithstanding such fact he remained in 
possession of the premises and continued to expend 
labor and material thereon until July 25, 1955. Defend- 
ant then denied that the labor and material placed on 
the premises by plaintiff had enhanced the value thereof 
‘because such labor and material were not installed in 
a workmanlike manner. Thereafter, defendant prayed 
‘for dismissal of plaintiff’s amended petition, and after 
alleging that $50 was a reasonable monthly rental value 
of the premises, and after giving plaintiff credit for $50 
paid on the contract in June, defendant sought a judg- 
ment against plaintiff for $100 as rental of the premises 
for July and August 1955. 

For reply and answer, plaintiff denied generally ex- 
cept as thereinafter admitted. He then alleged that 
sometime prior to April 1, 1955, he discussed purchase 
of the house and removal of same by defendant to the 
lot involved; that at or about that time, defendant rep- 
resented to plaintiff that she would move said house, 
furnish all material and fixtures therefor, and sell the 
house and lot to plaintiff for $4,500 without interest, 
payable $50 each month, if plaintiff would perform all 
labor in connection with installations in said house, 
and the improvement and alteration thereof; and that 
relying on defendant’s said false representations, plain- 
tiff performed all work and labor and furnished all ma- 
terial which defendant failed to supply, as described in 
his amended petition. Plaintiff then renewed his prayer 
for recovery of damages from defendant; alleged that 
in June he had paid $50 to defendant, believing that it 
was the first payment on the contract, which defendant 
had falsely and fraudulently entered into with plaintiff; 
and prayed for dismissal of defendant’s cross-petition. 

After a hearing before a jury whereat voluminous evi- 
dence was adduced by plaintiff, defendant moved for 
directed verdict on the grounds that the evidence on 
plaintiff's theory of express or implied contract was 
insufficient to sustain a verdict in favor of plaintiff, and 
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that, as a matter of law, plaintiff could not recover from 
defendant upon a theory of enhanced value of the prem- 
ises. Thereupon, defendant’s motion was sustained, and 
judgment was rendered which dismissed plaintiff’s ac- 
tion, dismissed defendant’s cross-petition, and taxed all 
costs to plaintiff. Thereafter, plaintiff’s motion for new 
trial was overruled, and he appealed, assigning that the 
trial court erred in sustaining defendant’s motion for 
directed verdict and in overruling plaintiff’s motion for 
new trial. We sustain the assignments. 

It is elementary that: “A motion for directed ver- 
dict * * * must, for the purpose of decision thereon, be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in his 
favor, and to have the benefit of every inference that 
can reasonably be deduced from the evidence.” Edgar 
v. Omaha Public Power Dist., 166 Neb. 452, 89 N. W. 
2d 238. 

It is also well known that: “If there is any evidence 
which will sustain a finding for the litigant having the 
burden of proof in a cause the trial court may not dis- 
regard it and decide the case as a matter of law.” Long 
v. Whalen, 160 Neb. 813, 71 N. W. 2d 496. 

Viewed in such light, we summarize the material and 
relevant evidence from which a jury could have rea- 
sonably concluded the following: Plaintiff and his wife 
Emily lived with their three children in a very crowded 
basement apartment in Ogallala. Both parents had 
regular employment. Defendant’s husband, Bill Affleck, 
was the father of plaintiff’s wife. Defendant was a wel- 
fare worker. She owned several lots in Affleck’s Sub- 
division, including Lot 14 here involved. Most of such 
lots had been purchased by defendant from the county. 

On or about March 15, 1955, plaintiff and his wife, 
together with her father and defendant, drove to Grant 
to look at a farm house which was for sale but had to 
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be removed from its location. A few days later the 
parties discussed the terms of a possible purchase of 
the house and Lot 14 by plaintiff after the house had 
been purchased and moved to said lot by defendant. 
There and then it was orally proposed and agreed that 
defendant would purchase the house and have same 
moved to Lot 14 and furnish the material necessary to 
improve, remodel, and make a livable house for plaintiff 
and his family if plaintiff would do and have done all 
the labor necessary to so improve the property as a 
down payment, and defendant would sell plaintiff the 
house and lot for $4,500 without interest, said balance 
to be paid for by plaintiff at the rate of $50 each month. 

The lot was then vacant and staked out according 
to the records. It was covered with weeds, and, after 
cleaning off the lot, plaintiff, with the help of his 
father and several other named employees who worked 
mornings, evenings, and Sundays, began building forms, 
digging trenches, and mixing and pouring concrete for 
the foundation, measurements for which had been pre- 
viously made on the house with Bill Affleck’s steel 
tape and in his presence. A cesspool, 6 x 8 x 8 feet 
was also dug and installed by plaintiff, and the house 
was moved upon the lot by defendant about May 12, 
1955. It was later set down on the foundation. 

At that time, the kitchen was not in good condition. 
Moving had cracked the ceiling plaster, requiring its 
removal. There was only one small window in the room. 
The insulation between the side walls consisted of mud 
and packed dirt, so the plaster had to be removed from 
the walls and replaced with plaster board furnished by 
defendant. It was also necessary to cut a window in 
one of the walls wherein a set of double windows was in- 
stalled on the south side with another window in the 
west end of the kitchen. Defendant and her husband 
furnished the windows. They were present when that 
work was being done, and made no protest then or at 
other times. The fact is that they commented in the 
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presence of another workman that the house looked 
nice and that plaintiff was doing a good job. As a mat- 
ter of fact, Bill Affleck was present and voluntarily 
assisted in doing some of the works of improvement. 

When the house was moved in, there was only one 
kitchen cabinet. It hung on the wall and was replaced 
by a work bench with cabinets on top of it. They were 
made by plaintiff’s father, an experienced carpenter. 
There was no sink in the kitchen. An archway to re- 
place a door was cut between the kitchen and the living 
room. The electric wiring was changed around and 
wall plugs were installed. Defendant provided a used 
kitchen sink in fair condition, and it was installed. 
There was a cracked brick chimney in the living room. 
It actually hung from braces on the wall, about 4 feet 
above the floor, and went up to the second story. It was 
in bad condition and unsafe to use, so plaintiff took it out 
and replaced it with a metal-bestos steel chimney fur- 
nished by defendant. 

There was no bathroom in the house, so plaintiff con- 
structed one by extending the wall of the back porch 
which adjoined the kitchen, thereby adding 4 more feet 
of room in order to have a bathroom and utility room. 
This was done by taking out and moving the back wall of 
the porch, setting the porch on a foundation, building 
the roof on out to the extension, pouring a concrete 
floor, and building a frame for the door. The lumber 
for that and some other work was taken from a scrap pile 
located south of the house or from pieces of old lumber 
taken from the house itself. 

There was no city water available, so plaintiff dug 
a hole for a well down to water, installed the casing 
therein, and connected thereto a water pump furnished 
by defendant. Plaintiff, his wife, and his father also 
painted the outside window casings, the frames, and mop- 
boards with paint furnished by plaintiff. Plaintiff also 
provided the tile and employed his brother, who was 
engaged in that business, to lay the tile in the kitchen. 
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He also fitted the kitchen sink and covered the bench 
board with linoleum. The plumbing work was done 
by plaintiff and his father. Further, a foundation was 
put under the front porch, but such porch was not yet 
completed when plaintiff left the house. 

In order to connect up the gas, it was necessary for 
plaintiff to dig a trench from the house to the gas com- 
pany’s main pipe in the alley, and lay a pipe furnished 
by defendant from the alley to the house, then hook up 
the gas to the hot water heater and hook up the water 
to the hot water heater, the bathroom tub, other facil- 
ities, and stool, all furnished by defendant. However, 
plaintiff furnished the necessary copper tubing and brass 
fittings. 

During remodeling, much time was spent hauling out 
debris and cleaning up the house to fit it for occupancy. 
Plaintiff and his family moved into the house in June 
before it was entirely ready for occupancy, but they did 
so because their apartment was very small, and they 
assumed that the oral agreement theretofore made would 
be carried out by defendant. 

In that connection, defendant had asked plaintiff two 
or three times to go up to her lawyer’s office and sign 
the written contract, but plaintiff was employed during 
the day elsewhere and was working on the house early 
every morning, late evenings, and Sundays, because of 
the immediate urgent need for a place to live. As a 
consequence, he and his wife did not go up to sign the 
written contract or inspect it until about July 3, 1955. 
However, prior thereto and before they had seen the 
written contract, plaintiff had paid defendant $50, be- 
lieving that it was the first payment on the contract. 
Upon seeing the contract, plaintiff and his wife then 
discovered that the written contract, dated June __, 
1955, and appearing in this record, did not incorporate 
the terms previously orally agreed upon. Rather, the 
written contract provided that the purchase price was 
$4,600 instead of $4,500, and that the $4,600 was made 
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payable at the rate of $51.07 on July 1, 1955, and the first 
day of each month thereafter for the next 10 years. 
Nothing was directly said in the written contract about 
interest, but it was made mathematically and other- 
wise certain that it included interest, despite the fact 
that the purchase price was previously agreed to be 
$4,500, payable $50 a month without interest. In other 
words, instead of paying $4,500, plaintiff would be re- 
quired to pay $6,128.40. 

In that situation, plaintiff and his wife did not sign 
the contract then or thereafter, but went and talked to 
defendant about it in the presence of defendant’s hus- 
band. Upon inquiring of defendant why she had charged 
interest, she replied that she did not loan money without 
interest, and if they didn’t like it they could just move 
out. Plaintiff’s wife trusted her father, and because of 
their family relationship, plaintiff and his wife thought 
it would be possible to come to an agreement, so they 
continued to reside in the house and do some work 
thereon, but no agreement was ever reached. Thus, 
just before moving out on August 13, 1955, defendant’s 
husband informed plaintiff and his wife that no agree- 
ment could be reached and ordered them to move out. 
Contrary to defendant’s contention, we find no evidence 
which would justify a conclusion that plaintiff volun- 
tarily made the improvements or abandoned his rights 
under the oral contract. 

Oral evidence adduced by plaintiff was that he sup- 
plied material for the house of the fair and reasonable 
value of $166.32, and five exhibits received in evidence 
support that amount either charged to or paid for by 
plaintiff. Evidence adduced in plaintiff’s behalf, by him, 
his wife, and several of his employees, was that the fore- 
going work and labor were performed; that the improve- 
ments were made on the house and lot as aforesaid; 
and that the fair and reasonable value of such work and 
labor was $1,400. 

In that connection, there was also evidence adduced 


Vou. 167] SEPTEMBER TERM, 1958 411 
Wlaschin v. Affleck 


in plaintiff’s behalf by one witness who testified that be- 
fore any work was done on the house and lot, the reason- 
able market value thereof was $1,000, and after the 
work was completed, it was so worth $4,000 to $4,500. 
Three other witnesses testified with regard to such 
values, and fixed them respectively as: $1,400 and 
$4,500; $950 to $1,000 and $4,500; and $800 and $4,500. 
We are confronted then with the question of what 
amount if any plaintiff should recover from defendant. 
In that connection, plaintiff did not come within the 
provisions of Chapter 76, article 3, R. R. S. 1943, as 
an occupying claimant (Williams v. Beckmark, 146 Neb. 
814, 21 N. W. 2d 745), but nevertheless, under the cir- 
cumstances presented herein, his measure of recovery 
if any should be determined as hereinafter indicated. 
In Schultz v. Thompson, 156 Minn. 357, 194 N. W. 884, 
a case almost identical with that at bar, the court said: 
“It is well settled that where a vendee under and in 
reliance upon an oral contract to purchase makes valu- 
able improvements on the property and the vendor re- 
fuses to carry out the oral contract, the vendee may re- 
cover for such improvements to the extent that they en- 
hanced the value of the property. (Citing authorities.) 
We need not stop to inquire whether the contract, un- 
enforceable because not in writing, is sufficiently defi- 
nite and certain to be specifically enforced if it had been 
in writing. The right of the vendee to recover for im- 
provements made in good faith in reliance on an oral 
contract which fails through no fault of his, does not 
rest on the contract or any right to enforce it, but rests 
on the ground that the vendor, through whose fault 
the contract failed, ought not to obtain the enhanced 
value given to his property by the money and labor of 
the vendee without making compensation therefor. * * * 
Defendant urges that plaintiff did not show a tender 
of performance on his part. After defendant had re- 
fused to make the written contract unless made subject 
to the deed to the hunting club, and for an increased 
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rate of interest on the deferred payments, a further 
tender of performance by plaintiff was unnecessary.” 

In that case, the court specifically held: “Where a 
vendee, under and in reliance upon an oral contract to 
purchase, makes valuable improvements on the prop- 
erty, and the vendor refuses to carry out the contract, 
the vendee may recover for such improvements to the 
extent that they enhanced the value of the property. 

“The right to recover for such improvements is based 
on the ground that the vendor, through whose fault 
the contract failed, ought not to obtain the enhanced 
value given to his property by the money and labor 
of the vendee without making compensation therefor. 

“After defendant refused to perform, tender of fur- 
ther performance by plaintiff was unnecessary.” 

Such rules were reaffirmed as recently as Tompkins 
v. Sandeen, 243 Minn. 256, 67 N. W. 2d 405, 49 A. L. R. 
2d 1162, a materially comparable case citing numerous 
authorities, wherein the court said: “Consequently we 
conclude that the rules to be applied in this case must 
necessarily be the same as control situations where the 
purchaser, unable to compel specific performance be- 
cause the contract is within the statute of frauds or too 
indefinite in its terms, seeks to recover for the im- 
provements made in reliance upon the contract. There 
is no doubt that the purchaser can have such a recovery, 
which should properly be measured by the enhanced 
value of the land at the time possession is surrendered. 
and not by the cost of the improvements. 

“However, in this type of action this court, as well 
as others, has allowed the vendor to set off the reason- 
able value of the use and occupation of the premises by 
the purchaser against the value of improvements. The 
theory permitting the purchaser to recover for im- 
provements does not rest on the contract but rather on 
the principle that the defaulting vendor ought not to 
be unjustly enriched.” 

Thereafter, the court cited and quoted with approval 
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from Schultz v. Thompson, supra, and said: “While 
some courts do not specifically characterize the action 
as one for ‘unjust enrichment’ or ‘quasi contract’ as this 
court has done, it is clear that the basis of most of the 
decisions rests on the same principle. It is well settled 
that under the unjust enrichment theory the parties are 
to be restored to the status quo as far as practicable, 
which necessarily involves the return of any benefits 
received by the plaintiff. Thus, while rescission of the 
contract is not involved, the result is substantially the 
same as if the plaintiff had elected to rescind. We con- 
clude that defendant is entitled to set off the reasonable 
value of plaintiff’s use and occupation of the premises 
from the inception of her occupancy. 

“The reasonable rental value found by the trial court 
was apparently based on the use of the premises as im- 
proved. The proper measure of the setoff should be the 
value of the use and occupation of the premises without 
the improvements contributed by the plaintiff.” The 
foregoing rules are controlling in the case at bar. 

We conclude that the evidence adduced by plaintiff 
was amply sufficient to sustain a verdict for plaintiff, 
and that the trial court erred in directing a verdict for 
defendant and overruling plaintiff's motion for new 
trial. Therefore, the judgment of the trial court should 
be and hereby is reversed and the cause is remanded 
for further proceedings in conformity with this opinion. 

REVERSED AND REMANDED. 


NEBRASKA NATURAL GAS COMPANY, APPELLANT, v. CITY 
or LEXINGTON, NEBRASKA, A MUNICIPAL CORPORATION, ET 
AL., APPELLEES. 

93 N. W. 2d 179 
Filed November 28, 1958. No. 34454. 


1. Pleading. A general demurrer admits all the allegations of 
fact in the pleading to which it is addressed, which are issuable, 
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relevant, material, and well pleaded; but does not admit the 

pleader’s conclusions of law or fact. 

A general demurrer tests the substantive legal rights 
of parties upon admitted facts, including proper and reason- 
able inferences of law and fact which may be drawn from facts 
which are well pleaded. 

3. Municipal Corporations. By statute, all ordinances, by-laws, 
acts, regulations, rules, and proclamations, existing and in force 
in any city at the time of its incorporation as a city of the 
first class, shall remain in full force and effect after such 
incorporation until the same are repealed or modified by such 
city. 

4. Municipal Corporations: Franchises. A franchise for the sale 
of gas granted by a city of the second class which subsequently 
becomes a city of the first class to a public service corporation 
is made with the right of regulation of rates to be charged 
for gas a part of the contract. 


APPEAL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Reversed and remanded. 


Sidner, Lee, Gunderson & Svoboda and Stewart & 
Stewart, for appellant. 


Smith Brothers and Hugh Stuart, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BoSLAuGH, JJ. 


MeEssmorg, J. 

The Nebraska Natural Gas Company, a corporation, 
as plaintiff, brought this action in the district court for 
Dawson County against the City of Lexington, a munici- 
pal corporation, C. L. Bieck, president of the city council, 
Fred C. Warnemunde, Jr., Oden Delp, George Keller, 
and Walter Judge, council members of the City of Lex- 
ington, defendants, to obtain a judgment enjoining the 
defendants from preventing the plaintiff putting into 
effect a rate schedule for the sale of gas to customers in 
the defendant city. 

The defendants demurred to the plaintiffs petition. 
The trial court sustained the defendants’ demurrer. The 
plaintiff thereafter filed an application requesting leave 
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to amend its petition. This application was overruled 
and the plaintiff’s petition was dismissed. The plaintiff 
filed a motion for new trial which was overruled. From 
the overruling of the motion for new trial, the plaintiff 
appeals. 

The plaintiff's petition alleged in substance that the 
City of Lexington, hereafter referred to as the city, 
was a municipal corporation, being a first class city 
organized and existing under the laws of the State of 
Nebraska, having been created a first class city on June 
3, 1953, and at all times mentioned prior to said date 
it was a city of the second class. The petition then al- 
leged the position of the defendants as members of the 
city council of the city. The petition further alleged 
that the plaintiff was a Delaware corporation fully qual- 
ified and authorized to do business in the State of Ne- 
braska, and was engaged in the business of purchasing 
and selling at retail natural gas in various cities in Ne- 
braska including the defendant city; that the plaintiff, 
in the course of its business, was serving gas customers 
in the city under the terms of a franchise dated October 
31, 1950; that the plaintiff accepted the terms of the fran- 
chise by an instrument dated November 13, 1950; that 
the plaintiff, in order to serve the residents of the city, 
had invested and will be required to invest, large sums 
of money in equipment and services; that the plaintiff 
does not produce any of the gas which it furnishes, but 
purchases all of the same from a pipe line company over 
whose rates and costs plaintiff has no control; that the 
cost of gas purchased constitutes a very substantial por- 
tion of the plaintiff’s cost of complying with said fran- 
chise; that the plaintiff is a public utility and as such 
is required, under the terms of its franchise, to furnish 
gas to the citizens of the city; that the rates charged by 
the plaintiff are subject to the regulations of the city 
council of the city under the laws of the State of Ne- 
braska; that the plaintiff is entitled to a fair and reason- 
able return on its invested capital required for the 
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service of its customers within the city; that the refusal 
of the city council of the city to regulate the rates in 
such a manner as to permit the plaintiff to make a fair 
return on its investment will result in the confiscation 
of plaintiff’s property without due process of law; that 
on October 1, 1957, the supplier of gas to the plaintiff 
increased the cost thereof 19.9 percent; that on October 
22, 1957, the plaintiff orally requested the approval of an 
increase in rates at a meeting of the city council, and 
presented in support thereof a written report entitled 
“Statements of Operating Income for Year Ending De- 
cember 31, 1956”; that in connection with said requested 
relief, the plaintiff submitted to the city council an 
amendment to the franchise ordinance providing for a 
rate which would make it possible for the plaintiff to 
furnish the service required by said franchise ordinance; 
that the defendants, notwithstanding the obligation 
placed upon them by law, have failed and refused to 
grant the requested relief and to amend said rate sec- 
tion of the franchise and are continuing in their refusal; 
that on January 14, 1958, the plaintiff requested the de- 
fendants to exercise the regulatory authority vested in 
them, but defendants have failed, neglected, and refused 
to exercise the powers delegated to them by law, and 
have refused to either consider said request or to grant 
the same; that defendants, by their action of failure 
and refusal to establish for the plaintiff the new rate, 
are depriving the plaintiff of its property without due 
process of law and in violation of the Fourteenth Amend- 
ment to the Constitution of the United States, and in 
violation of Article I, section 3, of the Constitution of 
the State of Nebraska; that rates provided and contained 
in an exhibit furnished by the plaintiff are reasonable, 
lawful, and valid, and are necessary to provide for the 
plaintiff a fair and reasonable return on the invested 
capital required for the service of gas customers in the 
city; that the plaintiff has no adequate remedy at law 
against defendants, nor against the gas customers in the 
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city served by plaintiff; and that the plaintiff has suf- 
fered, and continues to suffer, irreparable injury unless 
the defendants are prohibited from preventing the plain- 
tiff to put into effect the rates set forth in an exhibit, 
and to collect the same. 

The prayer was, in substance, that the defendants be 
enjoined and prohibited, by proper order of the court 
directed to defendants, from preventing the plaintiff 
from putting rates set forth in an exhibit attached to 
the petition into effect as reasonable, lawful, and valid 
rates, and collecting the same; that a writ of injunction 
be granted; and that upon a final hearing the same be 
made a permanent injunction. 

The pertinent assignment of error necessary for a de- 
termination of this appeal may be stated as follows: 
The trial court erred in sustaining the demurrer to the 
plaintiff's petition and dismissing the plaintiff’s cause 
of action which was contrary to law. 

A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not ad- 
mit the pleader’s conclusions of law or fact. A general 
demurrer tests the substantive legal rights of parties 
upon admitted facts, including proper and reasonable 
inferences of law and fact which may be drawn from 
facts which are well pleaded. See Montgomery v. Bla- 
zek, 161 Neb. 349, 73 N. W. 2d 402. 

The petition and the exhibits attached thereto and 
made a part thereof filed in the instant case disclose 
that on October 31, 1950, the franchise ordinance was 
adopted by the defendant city, and accepted by the 
plaintiff, Nebraska Natural Gas Company on November 
13, 1950, and that the defendant city became a city of 
the first class on June 3, 1953. 

In the case of Kansas-Nebraska Natural Gas Co. v. 
City of St. Edward, ante p. 15, 91 N. W. 2d 69, referring 
to the franchise considered in that case, it was stated: 
“Section 4 of the franchise ordinance provided: ‘Grantee 
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shall file and make effective initially the schedule of 
maximum rates for natural gas service set forth below, 
and shall furnish natural gas at such rates, or at such 
other reasonable, lawful, and valid rates as may here- 
after be established from time to time by Grantee, 
subject to the approval of the proper body having jur- 
isdiction over such rates for gas service by Grantee in 
said city.’” 

Section 4 of the franchise ordinance adopted by the 
defendant city in the instant case is in part as follows: 
“That the Grantee shall file and make effective initially 
the schedule of maximum rates for gas service as set 
forth below, and shall furnish gas at such rates or at 
such other reasonable, lawful and valid rates (not 
higher than the schedule of maximum rates below) as 
may be hereafter established from time to time, subject 
to the approval or acceptance thereof by the legal body 
having jurisdiction over such rates for gas service of 
Grantee in the said City; * * *.” 

It is apparent that both ordinances purport to fix the 
schedule of maximum rates, and contain substantially 
the provision: Subject to the approval or acceptance 
thereof by the legal body having jurisdiction over such 
rates for gas service of grantee in said city. Both ordi- 
nances were granted by cities of the second class and 
pursuant to the provisions of the same law. 

The franchise granted to the plaintiff herein was 
granted pursuant to section 17-125, R. S. 1943, which 
provided in part as follows: “Such franchise shall fix 
the amount that may be charged during such period for 
such gas or electricity and provide that such city may, 
after such period, make any reasonable regulation with 
reference to any person, firm or corporation holding such 
franchise either as to charges for such gas or electricity 
or otherwise.” 

In 1955, the Legislature, by an independent act, Laws 
1955, c. 41, § 1, p. 156, provided: “Cities of the second 
class and villages shall have power to regulate and fix 
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the rents or rates of gas, and to regulate and fix the 
charges for gas meters or other device or means neces- 
sary for determining the consumption of gas.” This 
became section 17-528.01, R. S. Supp., 1955, and became 
effective September 18, 1955. ; 

In 1957, the Legislature repealed both original sec- 
tions 17-125, R. R. S. 1943, and 17-528.01, R. S. Supp., 
1955, and enacted what is now section 17-528.02, R. S. 
Supp., 1957, which provides in part: “Such city or vil- 
lage may make any reasonable regulation with refer- 
ence to any person, firm, or corporation holding such 
franchise as to charges for such gas.” This amend- 
ment became effective September 20, 1957, prior to the 
date of filing of this action and prior to the order sus- 
taining the defendants’ demurrer and order dismissing 
the plaintiffs petition. 

In the case of Kansas-Nebraska Natural Gas Co. v. 
City of St. Edward, supra, this court said: “The power 
to regulate the rates is at all times in the Legislature or 
in a regulatory body to which the Legislature delegates 
the power. The delegation to the city here of the power 
does not affect the power, but provides a body competent 
to exercise the power.” After reviewing the cases of 
McCook Irrigation & Water Power Co. v. Burtless, 98 
Neb. 141, 152 N. W. 334, L. R. A. 1915D 1205; Marquis 
v. Polk County Telephone Co., 100 Neb. 140, 158 N. W. 
927; and Furstenburg v. Omaha & C. B. St. Ry. Co, 
182 Neb. 562, 272 N. W. 756, this court went on to say: 
“From these decisions the rule necessarily follows that 
a franchise for the sale of gas granted by a city of the 
second class to a public service corporation is made 
with the right of regulation of rates to be charged for 
gas a part of the contract; and that power rests in the 
Legislature until such time as it is delegated to a proper 
body. This rule is necessary either to protect the pub- 
lic service agency from confiscatory rates or to pro- 
tect the public from exorbitant rates if so fixed by a 
franchise. The fact that the delegation of the power to 
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another body occurs after the granting of the franchise 
is not material.” 

As heretofore stated, the defendant city became a 
first class city on June 3, 1953. 

Section 16-679, R. R. S. 1943, provides in part that 
cities of the first class may regulate and fix the rents 
or rates of gas and to regulate and fix the charges for 
gas meters. 

Section 16-116, R. R. S. 1943, provides: ‘All ordi- 
nances, by-laws, acts, regulations, rules and proclama- 
tions, existing and in force in any city at the time of its 
incorporation as a city of the first class, shall remain in 
full force and effect after such incorporation until the 
same are repealed or modified by such city.” 

It is apparent that whether the rule as to first class 
or second class cities is followed, there is no fundamental 
difference in the result thereof. 

The judgment should be, and is, reversed, and the 
cause remanded for further proceedings according to law. 

REVERSED AND REMANDED, 

WENKE, J., participating on briefs. 


MAPLEDGE CORPORATION, A MAINE CORPORATION, ET AL., 


APPELLANTS, V. J. B. COKER ET AL., APPELLEES. 
93 N. W. 2d 369 


Filed December 5, 1958. No. 34446. 


1. Trover and Conversion. A conversion is any unauthorized act 
which deprives the owner of his property permanently or for 
an indefinite period of time. 

In an action for conversion of property the mo- 
tive which prompted the defendant to dispose of, or appro- 
priate to his own use, the property of the plaintiff is an 
immaterial issue. 

8. Pledges. Unsecured creditors of a pledgor of chattels are en- 
titled to have the lien of the pledge agreement foreclosed as 
required by law, and a sale or transfer of the pledged chattels 
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otherwise than as the law provides is no protection to those 
participating in the transfer or sale. 

4. Liens. A lien upon chattel property, though valid, is not evi- 
dence of ownership of the property by the lienholder. 

5. Trial: Appeal and Error. It is the duty of the trial court to 
submit to and instruct the jury upon all material issues raised 
by the pleadings and supported by competent evidence. Ordi- 
narily it is error to submit issues which are outside the scope 
of the pleadings. 

6. Trover and Conversion. In an action for conversion the meas- 
ure of damage is the value of the property at the time and 
place of conversion, with interest from the date of the conversion. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Reversed and remanded. 


Viren, Emmert, Hilmes & Gunderson, for appellants. 
Crawford, Garvey, Comstock & Nye, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 


Carter, J. 

This is an action to recover from the defendants the 
value of a quantity of bowling pins alleged to have been 
converted by the defendants to their own use. The 
verdict of the jury was for the defendants and the plain- 
tiffs have appealed. 

The plaintiffs are the Mapledge Corporation, a Maine 
corporation which we shall hereafter refer to as Mapl- 
edge, and Rolland E. Irish, its receiver whom we shall 
refer to as the receiver. The defendants are John B. 
Coker and Regina W. Coker, husband and wife. We shall 
refer to the husband as Coker and the wife as Mrs. 
Coker. The Eagle Lake Lumber Mills, Inc., a Maine 
corporation, is indirectly involved in this litigation, 
and for convenience we shall hereafter refer to it as 
Eagle Lake. The Development Credit Corporation of 
Maine, a Maine corporation, is also involved in the action, 
and for brevity we shall refer to it as Development. 

In 1951 Eagle Lake was incorporated ‘for the purpose 
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of engaging primarily in the manufacture of bowling 
pins. Its manufacturing plant and office headquarters 
were located in the city of Eagle Lake, Maine. The 
defendants invested $10,000 in the capital stock of Eagle 
Lake. In February 1952, Eagle Lake borrowed $45,000 
from Development to finance its operations. On May 
29, 1952, Coker became a director of Eagle Lake. 

Shortly after the incorporation of Eagle Lake, Mapl- 
edge was organized to handle the sales and distribution 
of bowling pins manufactured by Eagle Lake. Qualify- 
ing shares of stock were issued to three individuals 
who became the directors of the corporation. Eagle 
Lake subscribed for $44,290 in stock in Mapledge for 
which payment was not made. On November 15, 1953, 
Coker purchased the share of stock held by one of the 
owners of the qualifying shares of stock hereinbefore 
mentioned. Coker became the president and a director 
of Mapledge in 1953. Eagle Lake and Mapledge oper- 
ated out of the same office in Eagle Lake, Maine, and 
one Michaud became the secretary and bookkeeper for 
both corporations. Mapledge was considered a sub- 
sidiary of Eagle Lake, its directors also being directors 
of Eagle Lake. 

The $45,000 loan to Eagle Lake was secured by a 
factor’s lien upon the material, goods in process, mer- 
chandise, and stock of Eagle Lake. On October 10, 1953, 
Eagle Lake was in default in its payments on the loan 
made by Development. To secure forebearance by De- 
velopment in the collection of its loan and to insure 
the manufacture and delivery of bowling pins to it, 
Mapledge on January 9, 1954, assigned to Development 
all merchandise, present and future accounts receivable, 
and all proceeds from the sale or disbursement of its 
products as further security for the loan. 

The evidence shows that Coker resided in San Diego, 
California. He had long been and continued to be a 
jobber of bowljng pins. He had purchased and paid 
for a large quantity of bowling pins from Mapledge 


VoL. 167] SEPTEMBER TERM, 1958 423 
Mapledge Corp. v. Coker 


over the years, the total purchase price being in excess 
of $340,000. The evidence shows that Coker, prior to 
August 1954, had made advancements on pins which 
he had in Omaha in the amount of $46,000. In August 
1954, Coker paid $20,000 in cash and turned the pins 
back to Mapledge, accepting stock in Mapledge in the 
amount of $66,000 as payment of these two amounts.. 
During the same month Mapledge moved its bank ac- 
count to Omaha and authorized Coker to draw checks 
on its account. : 

In the spring of 1955 Eagle Lake closed down its 
operations. In July following, Development took pos- 
session of the assets of Eagle Lake under its factor’s 
lien and sold the same. On July 22, 1955, Development 
advised Coker and Mapledge that it was claiming all 
cash, accounts receivable, and stock inventory of Ma- 
pledge under the assignment of January 9, 1954. On Au- 
gust 1, 1955, Development filed an action in the Supreme 
Judicial Court of Maine to secure the appointment of 
a receiver for Eagle Lake and Mapledge, and for an 
order restraining the two corporations and its officers 
from transferring or disposing of any of the assets of 
the corporations. Coker employed legal counsel who 
appeared in the action. A restraining order was entered 
as prayed for. On January 13, 1956, the temporary re- 
ceiver was appointed. On March 2, 1956, this action was 
commenced in the district court for Douglas County, 
Nebraska. Jurisdiction of the subject matter existed 
by virtue of an attachment of a quantity of bowling 
pins in an Omaha warehouse which the receiver con- 
tended belonged to Mapledge but had been converted 
by Coker to his own use. Coker appeared in the action 
and the case was tried, with the result hereinbefore 
noted. 

A primary question for consideration is whether the 
attached bowling pins were the property of Coker or 
whether they belonged to Mapledge and were converted 
by Coker to his own use. The defendants rely on the 
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validity of the pledge agreement to Mrs. Coker dated 
January 14, 1955, and the assignment of the bowling 
pins to her on August 12, 1955. In this respect it is not 
disputed that Mrs. Coker had advanced $40,000 to 
Mapledge and that it was indebted to her in that amount. 

The evidence shows that there were 1,875 sets of 
bowling pins in the warehouse at the time of the at- 
tachment, and that they had a value of $21,000, accord- 
ing to Coker who is amply qualified to fix their value. 
It shows also that $6,300 worth of pins had been sold 
from the warehouse, which amount was being held by 
the warehouseman subject to the order of the court. 
The evidence of Coker is that he paid the Moore Bowling 
Pin Company $2,000 for 400 sets of pins which were 
placed in the warehouse. He purchased 139 sets of 
pins for $4,517.50 from Mapledge, which were left in 
the warehouse. He purchased 278 sets for $5,185.78 
from Mapledge which were also left in the warehouse. 
These 817 sets of pins were admittedly purchased and 
paid for prior to August 12, 1955. There were 17 sets 
of pins sold from the warehouse by mutual agreement 
of the parties. We necessarily conclude that there were 
1,058 sets of pins in the warehouse, or cash on hand in 
lieu thereof, over and above the pins purchased by 
Coker and sold by the agreement of the parties. 

The record clearly demonstrates that Coker, over a 
long period of time, engaged in the practice of paying 
in advance for pins ordered by him and had subse- 
quently received shipments of the purchased pins when 
they were available. The practice had met the approval 
of Mapledge. The sale of the 817 sets in the warehouse 
appears to be consistent with the mutual practice of the 
parties. The pins in the warehouse were held in the 
name of Coker. From this evidence we think the jury 
could properly find that the 817 sets of pins hereinbefore 
described were the property of Coker. Of the 1,058 
sets of pins remaining, many were defective pins that 
had been returned and had no value. The warehouse- 
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man has a lien for storage, personal taxes paid, and for 
transportation in the amount of $2,171.02, which is a 
primary lien on the pins remaining. It is evident that 
there are pins on hand, or cash in lieu of pins, the owner- 
ship of which is alleged to depend upon the validity of 
the assignment to Mrs. Coker bearing the date of August 
12, 1955. The value of the pins purchased by Coker is 
$11,703.28. The value of the bowling pins over and 
above the value of those owned by Coker is $9,296.72. 
These pins were pledged to Mrs. Coker on January 14, 
1955, and assigned to her on August 12, 1955. The latter 
assignment was made after the Supreme Judicial Court 
of Maine had restrained Mapledge and Coker from 
transferring or disposing of any of the assets of Mapledge. 
Coker contends that Mapledge had no creditors other 
than he and Mrs. Coker when the receivership action 
was commenced in Maine; that the only purported credi- 
tors who filed claims were not creditors of Mapledge; 
and that Coker had no notice of the restraining order. 
From the record of the receivership case which was re- 
ceived in evidence, the findings of the court were that 
Mapledge had existing creditors and that the appoint- 
ment of a receiver was necessary to protect their rights. 
Coker appeared in that action by his attorney and made 
a general appearance. He is bound by the action taken 
in that case. It is res judicata as to him and he may 
not contest in this case the issues determined in that 
litigation. 

We point out here that the Supreme Judicial Court 
for Kennebec County, Maine, has obtained jurisdiction 
of the receivership proceeding against Mapledge. Coker 
appeared in that action by legal counsel and the court 
has acquired jurisdiction of his person. The court is- 
sued an order restraining Coker from making any trans- 
fer, encumbrance, or assignment of any right, title, or 
interest, legal or equitable, in any of its property, or 
property in its possession. The assignment made by 
Coker to Mrs. Coker on August 12, 1955, was in viola- 
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tion of the aforesaid restraining order. Such assignment 
was unlawful and of no force and effect. It could not 
operate as a valid transfer of title by Coker to his wife. 
It is asserted that Mrs. Coker had a valid lien on the 
bowling pins by virtue of her pledge agreement bear- 
ing the date of January 14, 1955. The evidence shows 
however that Mrs. Coker did not foreclose her lien by 
any legal method provided by law. A general creditor of 
a pledgor of chattels is entitled to have the lien thereof 
foreclosed in accordance with law. Rockford Watch 
Co. v. Manifold, 36 Neb. 801, 55 N. W. 236. Evidence 
that one holds a lien on personal property is not evi- 
dence of ownership. We necessarily hold that we must 
give full faith and credit to the judgment of the Supreme 
Judicial Court for Kennebec County, Maine, and fur- 
ther hold that the legal title to the bowling pins be- 
longing to Mapledge upon which Mrs. Coker claims a lien 
is in the receiver of Mapledge as a matter of law, there 
being no evidence in the record to support any other con- 
clusion. We do not determine the nature or validity of 
the collateral pledge agreement executed in favor of 
Mrs. Coker, bearing the date of January 14, 1955. This 
is a matter to be determined in a proper action in this 
state or by the court having jurisdiction of the receiver- 
ship in the State of Maine. 

The present case must be determined upon the issues 
presented by the pleadings. The plaintiff claims that 
Coker converted pins belonging to Mapledge. The de- 
fendant Coker alleges that he is the owner of the at- 
tached bowling pins. This presents the only issue. The 
jury could well find that Coker owns 817 sets of pins 
in the warehouse of the value of $11,703.28. There is 
no evidence to sustain a finding by the jury that Coker 
owns the remaining pins of the value of $9,296.72. As 
a matter of law, under the issues in the case, the re- 
ceiver is the owner of the remaining pins. The court 
in the instant case instructed the jury that it could 
find that Coker was the owner of all of the bowling 
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pins attached. There being no competent evidence in 
the record that Coker owns more than 817 sets of pins 
of the value of $11,703.28, it was error for the court 
to instruct that the jury could find that Coker owns pins 
in excess of that amount. 
The plaintiffs allege as error the failure of the trial 
court to define a conversion in its instructions to the 
jury. We think the point is well taken. The jury 
should have been instructed that a general creditor is 
entitled to have a lien foreclosed in the manner pro- 
vided by law, and that a purported conveyance of title 
by a voluntary assignment, after a receivership pro- 
ceeding is commenced and the selling or encumbering 
of the corporate assets restrained, is in fraud of credi- 
tors and constitutes a conversion of the property. In 
Hill v. Campbell Commission Co., 54 Neb. 59, 74 N. W. 
388, this court announced the applicable rules govern- 
ing the subject of conversion. We there said: ‘A con- 
version is any unauthorized act which deprives the 
owner of his property permanently or for an indefinite 
time. * * * In an action for conversion the motive which 
prompted the defendant to dispose of, or appropriate 
to his own use, the property of plaintiff is an immaterial 
issue. Whether defendant acted in good faith or not 
is of no consequence.” The lien of Mrs. Coker, even if 
it is subsequently held to be valid, does not vest her 
with title to the bowling pins. The voluntary assign- 
ment of title, made in defiance of the court’s restraining 
order, was void and unenforcible, and did not have the 
effect of vesting Mrs. Coker, or her assignee Coker, 
with title to the property. Since the lien and the pur- 
ported assignment did not have the effect of vesting 
Mrs. Coker with title, Coker obtained no title. It fol- 
lows that Coker failed to produce evidence of ownership 
of the bowling pins in excess of 817 sets of the value of 
$11,703.28. The jury should have been so instructed. 
The trial court in its instructions to the jury submitted 
questions concerning the collection of proceeds of ac- 
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counts receivable due to Mapledge and their subsequent 
payment on a loan made to the bank in Omaha and to 
Coker on a loan made by him. The trial court also sub- 
mitted questions concerning the validity and scope of 
the collateral pledges made to Development and to Mrs. 
Coker. These issues are outside the scope of the plead- 
ings in the case. The petition alleges that Mapledge was 
the owner of all the bowling pins and that they were 
unlawfully converted to the use of Mrs. Coker and her 
assignee Coker. The answer alleges that the bowling 
pins were owned by Coker and Mrs. Coker. The only 
question at issue under the pleadings was the owner- 
ship of the pins. The validity of existing liens was 
not in issue as they are not evidence of ownership. 
Neither is the question of the payment of $10,000 to 
himself to be applied upon a $15,000 loan made by him 
to Mapledge an issue in the case. The sole question 
under the pleadings was the ownership of the attached 
pins, and the jury should have been so instructed in a 
manner to properly present the fact questions supported 
by the evidence. Buhrman v. Smollen, 164 Neb. 655, 
83 N. W. 2d 386. 

It is evident that the jury could find that a part of 
the attached bowling pins belonged to Coker. If the 
jury so finds, there is no liability on the part of the 
defendants for such bowling pins. As to the bowling 
pins upon which no competent evidence of ownership 
was offered by the defendants, it must be held that 
their purported assignment to Mrs. Coker was a con- 
version. As to any such bowling pins, the jury should 
have been instructed that the measure of damage is 
the value of such pins at the time and place of con- 
version, with interest from the date of conversion. It 
is for the jury to fix the value of the bowling pins con- 
verted. The discussion of the evidence of value in this 
opinion is a reflection of the evidence in the record be- 
fore us, and the inferences we have drawn therefrom. 
Such review of the evidence is not intended as a re- 
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striction upon the jury’s function in the retrial of the 
case. 

The verdict of the jury in favor of the defendants is 
not supported by the evidence. The judgment is re- 
versed and the cause remanded for further proceedings 
in accordance with this opinion. 

REVERSED AND REMANDED, 

WENEE, J., participating on briefs. 


PauL H. GALLENTINE, APPELLEE, V. WoRLD INSURANCE 


COMPANY, AN INSURANCE CORPORATION, APPELLANT. 
93 N. W. 2d 374 


Filed December 5, 1958. No. 34452. 


1. Insurance: Trial. The plaintiff has the burden of proving that 
the insured was in good health on the date of issuance of the 
policy, where good health at the date of issuance is a condi- 
tion precedent to the assumption of liability by the insurer. 

2. Insurance. The delivery of an accident and health insurance 
policy, the acceptance of premiums, and the treatment of the 
policy by the insurer and the insured as a contract raises a 
presumption that insured was in good health on the date of the 
issuance of the policy. 

8. Insurance: Trial. The insurer may produce evidence to rebut 
the evidence introduced by the plaintiff to the effect that the 
insured was in good health at the date of the issuance of the 
policy, but the burden of proof does not shift to the defendant 
to disprove the same as an affirmative defense. 

Where the evidence introduced by the in- 

surer is wholly insufficient to rebut the evidence of the plaintiff 

that the plaintiff was in good health at the date of the issuance 

of the policy, it is not error for the trial court to direct a 

verdict in favor of the plaintiff. 

Where a policy of accident and health in- 

surance provides that it shall not take effect if on the date 

thereof the insured be not in good health, but the premiums 
shall be returned, the insurer, to defend under this provision, 
must allege and prove a return or a tender of the premiums. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 
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Jack W. Marer and Roger C. Andrews, for appellant. 
Marks & Clare, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BoSLAuGH, JJ. 


MESSMORE, J. 

The plaintiff, Paul H. Gallentine, brought this action 
at law in the district court for Douglas County against 
the World Insurance Company, a corporation, defend- 
ant, to recover disability and hospital benefits under a 
credit life and sickness insurance policy issued by the 
defendant to the plaintiff. The case was tried to a jury. 
At the close of the plaintiff’s case, the defendant moved 
for directed verdict on the ground that the plaintiff failed 
to produce sufficient evidence to prove his case. This 
motion was overruled. At the close of all of the evi- 
dence, the defendant renewed its motion for directed 
verdict. At the same time the plaintiff moved for di- 
rected verdict. The defendant’s motion was overruled 
and the plaintiff's motion was sustained. Judgment for 
the plaintiff in the amount of $674.51 was rendered, 
together with attorney’s fee in the amount of $350 to 
be taxed as costs for the benefit of plaintiff's attorney, 
and costs of the suit. Defendant filed a motion for new 
trial. From the order overruling the defendant’s mo- 
tion for new trial, the defendant appealed. 

The pleadings admit that the plaintiff is a resident 
of Omaha, Nebraska, and that the defendant, an insur- 
ance corporation licensed to do business in this state, 
issued insurance policy No. A219210CL in favor of the 
plaintiff. 

The plaintiff’s petition, in substance, alleged that on 
or about August 15, 1955, for a premium paid by 
plaintiff, defendant issued its insurance policy insuring 
the plaintiff against continuous total disability resulting 
from sickness lasting for a period of more than 14 days 
and agreed to pay the insured on said policy at the rate 
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of $31.90 per month during the period of said disability 
extending through the term of the policy which was for 
a period of 20 months; that said policy further provided 
for an indemnity of $5 per day for each day the insured 
was confined in a hospital; that on or about October 18, 
1955, while said policy was in full force and effect, the 
plaintiff became ill from pulmonary tuberculosis, by 
reason whereof the plaintiff was totally disabled; that 
plaintiff's disability would continue for an indefinite 
time in the future; that by reason thereof plaintiff was 
entitled to recover from the defendant the sum of $31.90 
per month, beginning October 18, 1955, and continuing 
to March 15, 1957, a period of 18 months, or a total of 
$574.20; that plaintiff was confined as a resident patient 
in the Douglas County Hospital and the Nebraska Hos- 
pital for the Tuberculous at Kearney, Nebraska, con- 
tinuously from October 19, 1955, to November 8, 1956, 
and by reason thereof plaintiff was entitled to recover 
$5 per day during the period of his hospitalization, sub- 
ject, however, to the provision that the aggregate amount 
of indemnity payable should not exceed the monthly 
benefit of $31.90; and that the plaintiff was entitled to 
receive hospital benefits of $414.70 from October 19, 
1955, to November 8, 1956. The prayer of the petition 
was for the amount of $674.51, attorney’s fee, and costs. 

The defendant’s answer constituted a denial of the 
allegations of the plaintiffs petition except certain ad- 
missions made therein. The answer also alleged that 
the policy contained the provision: “If at the time this 
policy is issued, the Insured is not in good health * * * 
the accident and sickness insurance under this policy 
shall not be valid and the premium paid therefor will 
be refunded.” It was further alleged that the plaintiff 
was not in good health at the time the policy was issued 
and therefore said accident and sickness insurance had 
never been valid, and the defendant had no liability on 
the policy; and that all premiums had been refunded. 
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It prayed that the plaintiff’s petition be dismissed and 
the defendant recover its costs expended. 

The plaintiff’s reply to the defendant’s answer alleged 
that during the month of May 1956, the defendant paid 
the Asco Loan Company, first beneficiary under the 
insurance policy, the sum of approximately $314, be- 
ing benefits payable under the insurance policy, and 
being in full payment of the balance then owing on a 
loan made by the plaintiff from the Asco Loan Com- 
pany; that by reason of said payment made by the de- 
fendant, the defendant acknowledged liability under the 
policy, recognized the validity thereof, and waived all 
breaches of conditions thereof; that by reason thereof, 
the defendant was barred and estopped from claiming 
or asserting that the policy was not in full force and 
effect at all times since the date of issuance thereof; 
that the defendant having voluntarily and with full 
knowledge of the facts and having previously denied 
liability under said policy, voluntarily assumed liability 
thereunder by making payment, or payments, to the 
Asco Loan Company on account of benefits due under 
said policy; and that the defendant, having assumed li- 
ability and paid benefits under said policy, could not, 
after litigation had begun, “mend its hold” and claim 
and assert its nonliability. The reply renewed the pray- 
er of the plaintiff’s petition. 

The record discloses that the plaintiff, at the time 
of trial, was 44 years of age. He was employed as a 
machinist by the Omaha Production Company on No- 
vember 1, 1954, where he worked until October 18, 1955. 
Prior to that time he was employed by Sears Roebuck & 
Company in 1952. He had lost no time from work on 
account of illness since he started to work for the 
Omaha Production Company. He further testified that 
he had no occasion to consult a doctor on the condition 
of his health a year prior to October 18, 1955. Before 
beginning his employment with Sears Roebuck & Com- 
pany and the Omaha Production Company, he had 
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medical examinations by the company doctors, both of 
which he passed, and was cleared for work. He had no 
disability and was in good health on August 15, 1955. 
On August 15, 1955, he made a loan with the Asco Loan 
Company in the amount of $503.91, and signed a note 
with the company for the loan. He purchased a policy 
of credit life, health, and accident insurance which was 
issued by the defendant. The premium on this policy 
amounted to $37.91, and was included in the note which 
he signed for the loan. This insurance policy provided 
$503.91 life insurance, $31.90 monthly sickness bene- 
fits, and a hospital benefit of $5 per day. The term 
of the policy was the same as the term of the note, and 
the $31.90 monthly sickness benefit was the same 
amount as the monthly installments due on the note. 
On October 18, 1955, the plaintiff became ill with a 
severe cold. He went to the University of Nebraska 
Hospital and was then transferred to the Douglas County 
Hospital where he remained from October 18, 1955, un- 
til November 5, 1955, on which date he was transferred 


. to the Nebraska Hospital for the Tuberculous at Kear- 


ney, Nebraska, his illness having been diagnosed at 
the Douglas County Hospital as tuberculosis. He re- 
mained at the Kearney, Nebraska, hospital from No- 
vember 5, 1955, until November 8, 1956. He was under 
the care of Dr. William E. Nutzman. He described the 
medical treatment he received at the hospital and stated 
that the tests there made were favorable, and he was 
directed to go back to work, which he did on June 17, 
1957. He further testified that he was off work almost 
20 months to the day. He made a claim for benefits 
under the insurance policy, which the company rejected. 
He further testified that he received no part of the hos- 
pital benefits. 

On cross-examination the plaintiff testified that he 
was a patient in the Nebraska Hospital for the Tubercu- 
lous from 1948 until 1951. He further testified that 
he lost 4 or 5 pounds during July and August 1955, 
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which he attributed to the extremely hot weather; and 
that before he became ill on October 18, 1955, he had no 
other symptoms of tuberculosis such as large amounts 
of sputum, blood in the sputum, or night sweats. 

The supervisor of claims for the defendant company 
testified that he had supervision of the claim involving 
the plaintiff on the policy in question, and that very 
likely the claim came from the Asco Loan Company, 
the date of the claim being November 17, 1955. He fur- 
ther testified that the type of insurance involved was 
to cover a loan which the plaintiff obtained from the 
Asco Loan Company, and the defendant covered the 
payments. This policy is referred to as a credit health 
insurance, and the defendant makes the contract to make 
the payments of the borrower in the event he becomes 
ill. The benefit payments under the policy for disabil- 
ity amounted to $31.90 per month, the same amount 
that would be due under the loan. When the defend- 
ant company received the claim blank, a letter was 
written to the Asco Loan Company, dated January 3, 
1956, in regard to the loan made by the plaintiff with 
the Asco Loan Company. Prior to the writing of this 
letter, an investigation was made, and a letter was re- 
ceived from the Nebraska Hospital for the Tuberculous 
on December 22, 1955. An attempt was made to re- 
fund the premium by mailing a check from the defend- 
ant insurance company in the amount of $37.91, on 
January 3, 1956, to the Asco Loan Company. The check 
bore the words “Premium Refund” which were crossed 
out by some person unknown. On May 22, 1956, this 
witness mailed another draft in the amount of $276.48 
to the Asco Loan Company which was the first benefici- 
ary under the insurance policy. This remittance, to- 
gether with the $37.91 previously sent, paid the balance 
in full on the plaintiff's loan from the Asco Loan 
Company. 

The attorney for the plaintiff, prior to the time of 
making these payments as heretofore stated, made 
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claims to the defendant for the plaintiff which were 
denied in letters dated January 31, 1956, and February 
3, 1956. 

The manager of the Asco Loan Company testified that 
the $37.91 payment made by the defendant on January 
9, 1956, was not treated as a refund of the insurance 
premium, but was credited to the plaintiff's loan account. 
After being thus credited, a balance of $276.48 remained, 
which was paid by the defendant insurance company 
on May 23, 1956. 

The defendant assigns as error the overruling of its 
motion for directed verdict at the close of plaintiff's 
evidence and at the close of all of the evidence; that 
the trial court erred in sustaining the plaintiff’s motion 
for directed verdict at the close of all of the evidence; 
and that the trial court erred in overruling the defend- 
ant’s motion for a new trial. 

The policy in question was issued for a term com- 
mencing August 15, 1955, and ending 20 months there- 
after. The first beneficiary designated was the Asco 
Loan Company. The second beneficiary was Lena 
Gallentine. 

An exception contained in the policy provided: ‘“(1) 
If at the time this policy is issued, the Insured is not 
in good health * * * the accident and sickness insur- 
ance under this policy shall not be valid and the pre- 
mium paid therefor will be refunded.” The defendant, 
in its answer, alleged that the policy contained this 
provision. 

In Weddle v. Prudential Ins. Co., 130 Neb. 744, 266 
N. W. 624, the plaintiff, administratrix of her deceased 
husband’s estate, sought to recover upon two policies of 
industrial insurance issued by the defendant. The trial 
court directed a verdict for the plaintiff for the amount 
of the policies and interest. The insurance company 
appealed. One of the defenses interposed by the in- 
surance company was founded upon the preliminary 
provision of the policy which provided that the policies 
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should not take effect if on the date of issuance the in- 
sured was not in sound health. It was alleged in the 
answer that on said date the insured was not in sound 
health. The court said: “A provision that a policy shall 
not take effect unless the insured is in good health upon 
the date of issuance is a condition precedent without 
which there is no liability under the policy.” The court 
went on to say: “Does the burden of proving that the 
insured was in sound health at the date of the policy rest 
upon the plaintiff? There are cases which hold that 
such burden is upon the plaintiff where sound health is 
a condition precedent to the assumption of risk by the 
insurance company. However, the delivery of a life 
policy, and the acceptance of premiums, and the treat- 
ment of the policy by the insurer and the insured as a 
contract raises a presumption that insured was in sound 
health on the date of the policy. This presumption is 
sufficient to sustain the burden of proof resting upon 
the plaintiff until the insurer introduces evidence to 
rebut it. * * * This is not in conflict with the rule that 
the plaintiff has the burden of proving that the insured 
was in sound health on the date of the policy, where 
sound health at the time of issuance is a condition pre- 
cedent to the assumption of liability by the insurer. 
Fondi v. Boston Mutual Life Ins. Co., supra (224 Mass. 
6, 112 N. E. 612). This rule is suggested at least by 
Anders v. Life Insurance Clearing Co., supra (62 Neb. 
085, 87 N. W. 331).” 

Consequently, the defendant could introduce evidence 
to rebut the evidence introduced by the plaintiff on 
the question as to whether or not, at the date of the issu- 
ance of the policy, the plaintiff was in good health. In 
the instant case the evidence introduced by the de- 
fendant on this issue was wholly insufficient to dis- 
prove that the plaintiff was in good health at the date 
of the issuance of the policy. 

The indication that appears in Weddle v. Prudential 
Ins. Co., supra, to the effect that the burden of proof 
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shifts to the defendant to prove an affirmative defense, 
that is that the plaintiff was not in good health at the 
date of the issuance of the policy, is disapproved. The 
burden at all times, in cases such as the instant case, is 
upon the plaintiff to prove that he was in good health at 
the date of the issuance of the policy which is a condition 
precedent to the policy being in force. 

The evidence in the instant case discloses that before 
applying for the insurance policy in suit, the plaintiff 
had worked steadily for over 3 years, losing only 2 days 
of work during that period on account of illness. He 
passed medical examinations before being employed by 
Sears Roebuck & Company and the Omaha Production 
Company. He testified that he felt good when he applied 
for the insurance policy on August 15, 1955, and had 
not consulted a doctor for a period of 4 years. The evi- 
dence does disclose that the plaintiff had previously 
had tuberculosis on two or three occasions prior to 1951. 
When he was released from the hospital in 1951, his case 
was diagnosed as arrested and inactive. He did not be- 
come sick again until October 18, 1955, which was 2 
months or more after the policy in suit was issued. 
There is no evidence in the record that the plaintiff had 
tuberculosis in an active state on August 15, 1955, when 
he made application for the insurance policy. The ex- 
istence of tuberculosis is a matter of medical testimony. 
There is no evidence in the record that the plaintiff’s 
loss of weight, some of which occurred after August 
15, 1955, had any connection with the disease of tuber- 
culosis. There is no evidence that the plaintiff knew 
or suspected that he had tuberculosis. 

The record shows that after the defendant insurance 
company had been furnished with full information con- 
cerning the plaintiff's physical condition and history, 
and after it had denied liability to the plaintiff on the 
grounds contained in its answer, the defendant paid to 
the Asco Loan Company benefits accumulated on the 
policy in the amount of the total balance of the loan. 
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The Asco Loan Company was designated as the first 
beneficiary under the policy. The defendant’s evidence 
that it attempted to refund the premium is not very 
persuasive. The cancelled check for $37.91 showed the 
legend “Premium Refund” was crossed out by parties 
unknown. It is apparent that the defendant’s evidence 
showed that the payment was treated as a payment on 
the plaintiff's loan account, and when final settlement 
was made between the defendant and the Asco Loan 
Company, the $37.91 alleged premium refund was cred- 
ited as a payment on the defendant’s policy liability. 
In addition, if the premium was refunded, it would 
have been refunded to the plaintiff direct and not to the 
loan company. The plaintiff paid the premium by sign- 
ing a note to the Asco Loan Company which included the 
premium. 

As stated in 45 C. J. S., Insurance, § 743, p. 754: 
“Generally payment, in full or in part by the insurer, 
of any loss under the policy, with knowledge of the 
breach, is a recognition of the validity of the policy and 
a waiver of the breach. 

“Where insurer, with knowledge of the breach of a 
condition, pays the amount of loss ascertained by ap- 
praisers into court on an interpleader, or pays or partially 
pays any loss under the policy, it recognizes the policy 
as still in existence and must be considered to have 
waived its defense, unless the policy is severable so 
that under the law it would be only forfeitable in part 
and the payment is made on the nonforfeitable por- 
tion.” See, also, Midwest Metal Stamping Co. v. Citi- 
zens Fund Mut. Fire Ins. Co., 229 Iowa 969, 295 N. W. 
444, 133 A. L. R. 779; Hartford Fire Ins. Co. v. Mutual 
Savings & Loan Co., Inc., 193 Va. 269, 68 S. E. 2d 541, 
31 A. L. R. 2d 1191; Pfaffengut v. Export Ins. Co., 55 
N. D. 112, 212 N. W. 518; 29 Am. Jur., Insurance, § 876, 
p. 671. 

As held in Weddle v. Prudential Ins. Co., supra: “The 
delivery of a life policy, the acceptance of premiums, 
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and the treatment of the policy by the insurer and the 
insured as a contract raises a presumption that insured 
was in sound health on the date of the policy.” 

In the light of the evidence and the foregoing-cited 
authorities, we conclude that the trial court was correct 
in directing the verdict for the plaintiff and in render- 
ing judgment for the unpaid portion of the plaintiff’s 
claim, and allowing an attorney’s fee and costs. We 
conclude further that the plaintiff’s attorney shall be al- 
lowed a fee of $250 to be taxed as costs, for services 
rendered the plaintiff on this appeal. 

We affirm the judgment of the district court. 

AFFIRMED. 

WENEE, J., participating on briefs. 


STATE oF NEBRASKA, PLAINTIFF IN ERROR, v. DUANE 
FURSTENAU, DEFENDANT IN ERROR. 
93 N. W. 2d 384 


Filed November 5, 1958. No. 34453. 


1. Criminal Law. The courts of the county where an offense is 
committed have jurisdiction of the subject matter of the cause 
and jurisdiction to try the accused for the crime charged. 


2. Criminal Law: Venue. Unless a change of venue, from the 
court of the county where the offense was committed, is had 
in the manner provided by law, the accused cannot be tried 
lawfully in any other county of the state. 

3. Criminal Law. The law confers jurisdiction of the subject 
matter. 

4. Criminal Law: Venue. An accused cannot waive the venue 
provided by law, nor select the court where he is to be tried. 


Error to the district court for Otoe County: Joun M. 
Dierks, JupGE. Exceptions sustained. 


Clarence S. Beck, Attorney General, and Betty Peter- 
son Sharp, for plaintiff in error. 


John F. Kerrigan, for defendant in error. 
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Heard before Smmmons, C. J., CArTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLAucH, JJ. 


Simmons, C. J. 

This case comes here under the provisions of section 
29-2314, R. R. S. 1943, on a bill of exceptions taken 
by the county attorney of Otoe County. The court ap- 
pointed John F. Kerrigan to argue the case against the 
county attorney pursuant to the above statute. 

Following a preliminary hearing, the defendant was 
on October 9, 1957, charged in the district court for 
Otoe County in that he did “unlawfully, wilfully, mali- 
ciously, feloniously and forcibly break and enter into a 
warehouse occupied by the Gangel Oil Company, with 
the intent of him the said Duane L. Furstenau, then 
and there to steal property of value contained in said 
building.” 

On November 8, 1957, there was filed in the district 
court for Dodge County an information charging that 
defendant did “willfully and maliciously in the night 
season enter a warehouse building occupied by Gangel 
Oil Company in Nebraska City, Otoe County, Nebraska, 
and did then and there steal property of value, to wit: 
150 tires, and did then and there forthwith transport 
said tires into the County of Dodge and State of Nebras- 
ka, and did then and there conceal them and convert 
them to his own use in accordance with a conspiracy 
entered into with Raymond LeRoy Clark and Jack 
Smith.” 

On the same day “In the District Court of Dodge 
County” according to the journal entry, defendant ap- 
peared, “being charged by amended information with 
the crime of Feloniously Entering Building,” and entered 
a plea of guilty to the amended information and to the 
crime charged therein. The court found the defendant 
guilty of the “crime of feloniously entering building, 
28-533” and took under advisement the matter of sen- 
tence. The defendant, then, in the Otoe County pro- 
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ceeding, entered a plea in bar wherein he alleged that 
in Dodge County on November 8, 1957, he “was found 
guilty on an amended information charging him with 
violation of Section 28-533 of the Revised Statutes of 
Nebraska for 1943 as amended as appears in certified 
copy of said information and journal entry thereon which 
is attached hereto and made part hereof by reference 
the same as if fully set forth herein. That the offense 
with which this defendant is here charged is included 
within the information of which this defendant has been 
charged and convicted in Dodge County, Nebraska.” 

‘The State answered and, among other allegations, al- 
leged “That the District Court of Dodge County, Ne- 
braska was without jurisdiction to enter such judg- 
ment.” 

The trial court sustained the plea in bar and dis- 
charged the defendant. 

The State assigns error in the ruling. 

We sustain the assignment for the reasons here given. 

Defendant admits participating in the planning of 
the crime; that he secured the truck by which the stolen 
goods were transported from Otoe County to Dodge 
County; and that he there assisted in concealing and 
selling part of the stolen property in Dodge County. He 
contends, however, that he was not in Otoe County and 
had no participation in the offense there committed. 
It is the State’s contention the prosecution may be had 
in Otoe County under the aiding and abetting statute, 
section 28-201, R. R. S. 1943. 

We do not find these contentions material to the deci- 
sion here, but state them as a background to the ques- 
tion here presented. 

We think it patent that the finding of guilt entered 
in the district court for Dodge County was directed to 
and involved only the offense charged as having occurred 
in Otoe County. The defendant so construed it in 
his plea in bar above quoted. 
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The question then arises: Did the district court for 
Dodge County have jurisdiction of that offense? 

The 1866 Constitution provided for the creation of 
district courts, and in Article IV, section 3, provided 
in part: ‘“* * * the supreme and district courts shall 
have both chancery and common law jurisdiction”; and 
in section 4, “The jurisdiction of the several courts here- 
in provided for both appellate and original shall be fixed 
by law: * * *.” The present constitutional provision 
is: “The district courts shall have both chancery and 
common law jurisdiction, and such other jurisdiction 
as the legislature may provide; * * *.” Art. V, § 9, 
Constitution of Nebraska. 

Article I, section 7, of the 1866 Constitution provided 
in part: “In all criminal prosecutions and in cases in- 
volving the life or liberty of an individual, the accused 
shall have a right to a speedy and public trial by an 
impartial jury; * * *.” Article I, section 11, of the 1875 
Constitution contained an amended provision that: “In 
all criminal prosecutions the accused shall have the 
right to * * * a speedy public trial by an impartial jury 
of the county or district in which the offense is alleged 
to have been committed.” 

We set out the reasons for this change in State v. 
Crinklaw, 40 Neb. 759, 59 N. W. 370, wherein we stated: 
“It is a fact, attested by the judicial history of the state, 
that citizens were, prior to the adoption of the present 
constitution, put upon trial before juries of strangers, 
at distant places, in some instances hundreds of miles 
from their homes, although within the judicial district 
where the crimes were supposed to have been com- 
mitted. That practice appears to have been the par- 
ticular evil for which the provision before us was de- 
signed as a remedy.” 

It would appear that Dodge v. People, 4 Neb. 220, 
was such a case for there the defendant was accused 
of murder in unorganized Chase County and was put 
to trial in Otoe County. 
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We now refer to our decisions, bearing in mind that 
many of them were written by a court cognizant, through 
its own experiences, with the development of the con- 
stitutional and statutory provisions here involved. 

In Dodge v. People, supra, we held: “At common 
law in general, offenses could be inquired into as well 
as tried, only in the county where they were committed. 
‘ * Yet there were many exceptions to the rule. 
* * * Section four hundred and fifty-five of the crim- 
inal code provides, that all offenses shall be tried in 
the county in which they are committed, unless for 
cause the venue is changed.” 

By the Criminal Code enacted in 1873 it was provided: 
“All criminal cases shall be tried in the county where 
the offense was committed, unless it shall appear to the 
court by affidavits that a fair and impartial trial can- 
not be had therein; in which case the court may direct 
the person accused to be tried in some adjoining 
county.” § 455, G. S. 1873. 

The above language has remained unchanged in the 
statutes except for amendments enacted in 1957 which 
are not material here. See, §§ 29-1301 to 29-1301.03, R. 
S. Supp., 1957. 

We are mindful of the provisions of section 24-302, 
R. R. S. 1943, that: “The district courts shall have and 
exercise general, original and appellate jurisdiction in 
all matters, both civil and criminal, except where other- 
wise provided.” 

Here we are dealing with a case where jurisdiction is 
“otherwise provided.” 

Olive v. State, 11 Neb. 1, 7 N. W. 444, was a case 
dealing with the jurisdiction of the court. In announc- 
ing a conclusion in the course of the opinion we held: 
“And this is in entire accord with our constitutional 
system of district courts, by which one is designed for 
each organized county having criminal jurisdiction co- 
extensive therewith, * * *.” (Emphasis supplied.) 

The syllabus is: “A district court while sitting in one 
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county has no jurisdiction over crimes committed in 
other organized counties.” 

In Ex parte Crawford, 12 Neb. 379, 11 N. W. 494, we 
had a case where the crime was committed in the un- 
organized territory of the state lying directly west of 
Holt County. The unorganized territory involved had 
been attached to Holt County for “election, judicial, and 
revenue purposes.” Crawford was held by the sheriff 
of Holt County. He sought release by habeas corpus. 
We held that: “* * * not only that the district court, 
when sitting in Holt county, has jurisdiction to try the 
prisoner for the crime charged, but that, unless through 
a change of venue made at his request, he can be law- 
fully tried in no other.” 

In McCoy v. State, 22 Neb. 418, 35 N. W. 202, we had 
a case where a person was charged with an offense, with 
no allegation as to county or state in which the alleged 
crime was committed. We held: ‘“* * * it is elemen- 
tary that to confer jurisdiction upon the court for the 
trial of an offender the information or indictment must 
allege specifically that the crime was committed within 
the jurisdiction of the court.” 

The analysis above made of constitutional provisions, 
statutes, and decisions demonstrates that the jurisdic- 
tion of the offense here involved rests in the district 
court for Otoe County and can only be removed there- 
from by change of venue in the statutory method. 

But defendant contends that the rights here involved 
are privileges personal to him and can be waived. He 
relies on the rule last stated in Lingo v. Hann, 161 Neb. 
67, 71 N. W. 2d 716, which is: “The rights guaranteed 
to an accused in a criminal prosecution by Article I, 
section 11, of the Constitution of Nebraska are all per- 
sonal privileges and not having been conferred from 
any consideration of public policy are not inalienable 
but may be insisted upon or abandoned at pleasure.” 

The defendant overlooks the fact that we are here 
dealing with the jurisdiction of the court over the sub- 
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ject matter. The law alone confers jurisdiction of the 
subject matter. Michaelson v. Beemer, 72 Neb. 761, 
101 N. W. 1007. 

But defendant, contending that the rule of waiver 
relates to all rights guaranteed by the constitutional 
provision, relies on some of our decisions which he con- 
tends apply the rule of waiver to matters of jurisdiction 
to try crimes in counties other than the one where the 
offense was committed. We accordingly review our 
cases as to that matter. 

In Gandy v. State, 27 Neb. 707, 43 N. W. 747, the de- 
fendant was accused of a crime in Richardson County. 
He applied for and secured a change of venue to Pawnee 
County. In the latter county he sought a change of 
venue to “another county and a strange place.” It was 
held that such a change was unauthorized. We adopted 
the Janguage from State v. McGehan, 27 Ohio St. 280, 
after first pointing out that our statute was identical 
with that of Ohio, and held: “The statute as to change 
of venue in criminal cases confers upon the district 
court in the county where the offense was committed 
power to order a change of venue to an adjoining county, 
but such power is confined to the jurisdiction of the 
county where the offense was committed.” 

The result of the holding is that the jurisdiction of 
the subject matter is in the court of the county where 
the offense was committed. That court has the power 
to order a change of venue but none other. The effect 
of the decision is to hold that a defendant cannot waive 
the venue provided by statute nor select the court where 
he is to be tried. 

In State v. Crinklaw, supra, it was held that the right 
of trial in the county where the offense was committed 
was a personal privilege and could be waived by the 
accused and was held to have been waived by an appli- 
cation for a change of venue. It is material to note, 
however, that in this case the court where the offense 
was committed had jurisdiction of the subject matter 
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and the person of the defendant. The waiver was had 
by a statutory proceeding from the court that had jur- 
isdiction of the subject matter to another court for trial. 

In McCarty v. Hopkins, 61 Neb. 550, 85 N. W. 540, 
the defendant was charged in Sarpy County with the 
commission of a felony. Later he appeared before the 
district court for Douglas County, in chambers, where 
he pleaded guilty and was sentenced. The sentencing 
court proceeded under authority of a statute quoted in 
the opinion. We held that McCarty had waived the 
right of trial in Sarpy County where the crime was 
alleged to have been committed, saying that: “The 
right of an accused person to be tried by a jury drawn 
from the county or district in which the prosecution was 
initiated” is a personal privilege and may be waived. 
Here again jurisdiction of the subject matter and the 
accused was first had in the county where the offense 
was committed. 

In Kennison v. State, 80 Neb. 688, 115 N. W. 289, the 
defendant was found guilty of murder in the second 
degree in a trial held in Scotts Bluff County, the county 
where the crime was alleged to have been committed. 
The judgment was reversed and the cause remanded. 
In Kennison v. State, 83 Neb. 391, 119 N. W. 768, the 
cause came on for trial again in Scotts Bluff County and 
at defendant’s request a change of venue was had to 
Kimball County. Kimball County was not an adjoining 
county. Defendant first challenged the jurisdiction of 
the district court for Kimball County in his brief here. 
We held that he had waived his right of trial to a jury 
in the county where the crime was committed. Here 
again it is to be noted that before the change of venue 
was had the district court for Scotts Bluff County, where 
the crime was committed, had obtained jurisdiction of 
the subject matter and the defendant. 

The constitutional provisions herein discussed, the 
statutes, and our decisions, all lead to these conclusions. 

The provision of section 29-1301, R. R. S. 1943, pro- 
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viding that “‘all criminal cases shall be tried in the county 
where the offense was committed unless * * *” relates to 
the jurisdiction of the court over the subject matter of 
the offense. 

Before any other district court for any county of 
the state has jurisdiction to try a criminal case, the 
court for the county where the offense was committed 
must first secure jurisdiction of the subject matter by 
proper charges filed therein. Trial in any other county 
must have that foundation as a basis of jurisdiction of 
the cause. 

This conclusion is sustained by our holding in Poul- 
som v. State, 113 Neb. 767, 205 N. W. 252, that “to con- 
fer jurisdiction upon the court for the trial of an offender, 
the indictment or information must allege specifically 
that the the (sic) crime was committed within the juris- 
diction of the court.” 

It is sustained likewise by the provisions of section 
29-1602, R. R. S. 1943, that: “AJl informations shall be 
filed in the court having jurisdiction of the offense 
specified therein, by the prosecuting attorney of the 
proper county as informant.” 

This statute does not authorize an information to be 
filed in the district court for any county in the state 
by any county attorney who elects to do so. 

Our conclusion is further sustained by the provision 
of section 23-1201, R. S. Supp., 1957, which makes it 
the duty of the county attorney to appear, prosecute, 
or defend, on behalf of the county or state, all suits, 
applications, or motions, civil or criminal, which may 
have been transferred by change of venue from his 
county to any other county in the state. 

It is further sustained by the provisions of section 
29-1302, R. R. S. 1943, providing that when a change of 
venue is had, the clerk of the court shall make a certi- 
fied transcript of the proceedings, which together with 
the original indictment shall be transmitted to the clerk 
of the court to which the venue is changed, and the trial 
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shall be conducted in all respects as if the offender had 
been indicted in the county to which the venue has been 
changed. 

We had this statute before us in Barr v. State, 45 Neb. 
458, 63 N. W. 856, wherein the crime was committed in 
Stanton County and trial was had on a change of venue 
to Cuming County. We there held: ‘“* * * it is plain 
that the district court to which the venue in a criminal 
prosecution has been changed can acquire jurisdiction 
of the cause only by the filing in the office of the clerk 
of said court a certified transcript of the proceedings 
had in the case in the court ordering a change of the 
place of trial, together with the original indictment or 
information. It is obvious that jurisdiction of the offense 
charged in the information could not be conferred upon 
the district court of Cuming county in any other mode 
than that pointed out by statute.” 

Our conclusion is further sustained by the provision 
for the payment of costs “by the county in which the 
indictment was found” as provided in section 29-1302, 
R. R. S. 1943, and by the provisions in sections 29-1303 
and 29-1304, R. R. S. 1943, providing upon a change of 
venue for the transfer of a prisoner to the jail of the 
county where he is to be tried and for the recognizance 
of witnesses to appear before the court in which the 
prisoner is to be tried. 

Section 29-1307, R. R. S. 1943, provides: “Whenever 
any person shall be liable to prosecution as the receiver 
of any personal property that shall have been felon- 
iously stolen, taken or embezzled, he may be indicted in 
any county where he received or had such property, 
notwithstanding the theft was committed in another 
county.” 

Obviously this does not authorize the prosecution 
under section 28-533, R. R. S. 1948, in another county 
than that where the crime was committed, except on a 
change of venue. 

It follows that the charges in Dodge County of an 
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offense committed in Otoe County under the circum- 
stances here did not confer jurisdiction on the district 
court for Dodge County to try the cause here involved. 
The exception of the county attorney herein dis- 
cussed is sustained. 
All costs are taxed to Otoe Seaake ; 
EXCEPTIONS SUSTAINED. 
WENKE, J., participating on briefs. 


Leon A. WILLIE, APPELLEE, v. CONSTANCE D. WILLIE, 


APPELLANT. 
93 N. W. 2d 501 


Filed December 12, 1958. No. 34420. 


1. Divorce. .If requirements for residence within the state have 
been complied with, then .the district court has jurisdiction to 
hear and determine an action for divorce in any county in the 
state where the parties, or one of them, resides. 

2. Domicile. It is elementary and it is the universal rule that 
residence in a community is determined by intention of the 
parties. 

3. Husband and Wife: Domicile. A wife is not prevented from 
having a residence separate and apart from that maintained by 
her husband. : 

4. Domicile. A person does not change his legal residence by 
removal to a new dwelling place without an intention to make 
the new dwelling place his home as of the present moment 
rather than in the future. 


5. One’s legal residence is where he has his established 
home, and to which, when absent, he intends to return. To 
effect a change there must not only be a change of residence, 
but a present intention to permanently abandon the former 
residence. 

6. The residence of a person in the military service of 


his country is in no way affected by such service. He does not 
abandon or lose the residence he had when he entered such 
service by being required to live at certain army posts in other 
states or countries. 

7. Divorce. The petitioner or moving party who seeks to vacate 
a divorce decree has the burden of proving the grounds charged, 
including the falsity of allegations of residence within the juris- 
diction of the court by a preponderance of evidence, and where 
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this burden is not sustained, a refusal to vacate the decree is 
proper. 


By section 42-340, R. R. S. 1943, either party to a 
divoree action may, within 6 months of the date of rendition 
of a decree, make application to have the decree set aside or 
modified. However, the right to vacate or modify such decree 
within 6 months is not absolute but must be exercised for good 
reason within a sound judicial discretion, and such action must 
not be permitted to produce an unconscionable result, thereby 
abusing or misusing the judicial process. 

9. Trial. It is the spirit and policy of the law to give every party 
an opportunity to prosecute or defend his case in court, and 
courts will not ordinarily deny such right except for the fault 
or gross laches of such party or his authorized attorney. 

10. Divorce. What constitutes good reason for setting aside such 
a decree or what constitutes an unconscionable result prohibit- 
ing it depends upon the facts and circumstances of each particu- 
lar case. 

11. Judgments: Appeal and Error. Where a default has been regu- 
larly entered, it is largely within the discretion of the trial 
court to say whether the defendant shall be permitted to come in 
afterwards and make his defense and, unless an abuse of discre- 
tion is made to appear, this court will not interfere. 


APPEAL from the district court for Lancaster County: 
Pau. W. White, Jupce. Affirmed. 


Chambers, Holland, Dudgeon & Hastings, for appellant. 
Beynon & Hecht, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and Bos.aucu, JJ. 


CHAPPELL, J. 


On December 22, 1956, plaintiff, Leon A. Willie, a 
major in the United States Army and an alleged resi- 
dent of Lincoln, Lancaster County, Nebraska, filed a 
petition for an absolute divorce from defendant, Con- 
stance D. Willie. The alleged grounds for such relief 
were extreme cruelty and misconduct of defendant, 
which need not be stated here. A summons issued and 
on January 3, 1957, same was personally served on de- 
fendant in El Paso County, Colorado. Answer day was 
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on or before January 28, 1957. Thereafter, on January 
29, 1957, defendant’s attorneys entered a written gen- 
eral appearance for defendant, but thereafter filed no 
other pleading or answer although on February 4, 1957, 
and again on February 13, 1957, they were duly noti- 
fied by plaintiff’s attorneys that the cause was set for 
trial on February 20, 1957. 

After a hearing on that date whereat evidence was 
adduced, a decree was rendered which found and ad- 
judged that due and proper service of summons had 
been made on defendant; that the court had jurisdic- 
tion of the parties and cause; that defendant’s attorneys 
had entered their appearance on behalf of defendant 
and were notified of the hearing but obtained no addi- 
tional time to plead; and that defendant and her attor- 
neys failed to answer, plead, or otherwise appear, so 
defendant was in default and same was entered against 
her. The judgment then found generally for plaintiff 
and against defendant; that the allegations of plaintiff’s 
petition were true; that defendant had been guilty of 
extreme cruelty and misconduct as alleged; and that 
plaintiff was entitled to an absolute divorce from de- 
fendant and such a divorce was granted to plaintiff. 

Thereafter, on March 5, 1957, the day after plaintiff 
had left Lincoln for required overseas army duty in 
Japan, defendant filed a motion to set aside the decree, 
supported by her affidavit subscribed and sworn to be- 
fore a notary public in Lancaster County on March 4, 
1957. The alleged grounds therefor were that the parties 
were married in Lincoln on November 21, 1940, but for 
the last 3 years they had resided in Colorado Springs, 
Colorado, with the intention of making it their perma- 
nent residence, and plaintiff was not a resident of Lin- 
coln. Thus the court was allegedly without jurisdic- 
tion to render the decree, and same was a nullity. De- 
fendant also alleged that she had intended to resist the 
action but had no notice that the same was set for 
hearing, and plaintiffs divorce was obtained by fraud. 
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After a hearing on defendant’s motion,. whereat evi- 
dence was adduced by the parties, her motion was over- 
ruled, and‘she appealed, assigning that: (1) The trial 
court erred in finding that plaintiff was a resident of 
the State of Nebraska and that the court had jurisdic- 
tion to grant plaintiff a divorce; and (2) in any event 
the trial court erred in refusing to set aside the decree 
of divorce and grant defendant an opportunity to defend 
and have a hearing on the merits. We do not sustain 
the assignments. 

At the outset it should be said that the bill of ex- 
ceptions presented here contains not only the evidence, 
in affidavit and exhibit form, adduced by the parties 
on defendant’s motion to set aside the decree, but also 
all the evidence orally adduced by plaintiff at the hear- 
ing on February 20, 1957, which was offered in evidence, 
and disclosed the basis upon which plaintiff was granted 
an absolute divorce. In that connection, the latter evi- 
dence, properly corroborated, was amply sufficient to 
sustain a conclusion that plaintiff had continuously been 
a legal resident of Lincoln since he entered military 
service in 1940; that, holding the rank of major, he was 
still in that service; and that defendant had been guilty 
of extreme cruelty and misconduct during the last 10 
years, which destroyed the objects of matrimony, im- 
paired plaintiff’s health, three times imperiled his career 
as an army officer, and entitled him to a divorce. It also 
disclosed that the parties had no children; that since the 
marriage they had accumulated some expensive house- 
hold furniture and equipment, a car, and an equity of 
about five thousand dollars in a house in Colorado 
Springs; that defendant was able-bodied and able to 
work; that she owned 180 acres of land in northeastern 
Colorado, and was living with her mother in Colorado 
Springs; and that defendant was an only child whose 
widowed mother had personal assets worth between 
three hundred and five hundred thousand dollars, plus 
real property in Colorado and Nebraska. Also, plain- 
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tiff and defendant had a joint bank account from which 
plaintiff had removed his name but had withdrawn none 
of the account, which account, at the hearing on defend- 
ant’s motion, was shown to have contained six hundred 
to eight hundred dollars. Such record also shows that 
plaintiff offered to pay all costs including fees for de- 
fendant’s attorney; to turn over his interest in the house 
to plaintiff and her mother, who had some money in- 
vested in it; and to give defendant all the household 
furniture and equipment, but plaintiff desired to keep 
only his personal effects, the car, and a tape recorder 
used in his business. 

At the hearing on defendant’s motion, she offered her 
own second affidavit, sworn to and acknowledged be- 
fore a notary public in Lancaster County on March 8, 
1957. Therein, so far as important here, she deposed 
substantially as follows: That she was 35 years old and 
presently a resident at 618 Salano Drive in Colorado 
Springs, Colorado; that she was married to plaintiff in 
Lincoln on November 21, 1940, but shortly thereafter 
plaintiff went on active duty in the National Guard 
and was stationed at various places in the United States 
until sent overseas in 1944; and that upon his return in 
1945 he was stationed at various places during which 
time defendant accompanied and lived with plaintiff 
where opportunity presented, but that since September 
1954, plaintiff had been stationed at Fort Carson, Colo- 
rado, and the parties resided in Colorado Springs. De- 
fendant deposed that in the spring of 1956 the parties 
decided and plaintiff determined “that they would make 
their permanent home or residence in Colorado Springs 
upon plaintiff’s release from the service and retirement 
im 1960”; that accordingly, in May 1956, they started the 
construction of a residence at 618 Salano Drive in Colo- 
rado Springs and moved into it in September 1956, in- 
tending to make their permanent residence there, where 
plaintiff lived about 1144 months until in October 1956, 
when he was ordered to temporary duty in Washington, 
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D. C.; and that since that time defendant had not seen 
plaintiff and had heard from him but twice. (Italics 
supplied.) Defendant also deposed that plaintiff had not 
actually lived in Lincoln since 1940 except for occasional 
visits with relatives there; that the parties had made their 
home in rented properties wherever plaintiff was sta- 
tioned until the decision was made to make Colorado 
Springs their home as aforesaid; and that on December 
22, 1956, plaintiff was a resident of Colorado Springs. 
She also deposed that by the first part of January 1957, 
their joint bank account was exhausted and plaintiff had 
refused to contribute to her support, and she had no 
other source of income. Thus, she was unable to make 
payments on their home, and was unable to sell or 
mortgage same because title thereto was in both parties 
and-such property, as well as some mortgaged house- 
hold furniture and equipment, was subject to foreclo- 
sure and loss. She further deposed that the parties 
owned a 1956 Ford station wagon which plaintiff had 
taken and retained, leaving defendant without any means 
of transportation. Defendant then denied that she had 
been guilty of extreme cruelty or misconduct; and de- 
posed that when summons was served upon her she 
immediately consulted with her named attorneys in 
Colorado Springs and instructed them to resist the ac- 
tion, but they did not inform her and she had no knowl- 
edge that the action was to be heard February 20, 1957, 
or that plaintiff had been granted a divorce until she 
read about it in a Lincoln paper about February 28, 
1957, and that upon advising her attorneys of that fact, 
they disclaimed any knowledge of it and advised her 
to come to Lincoln immediately and obtain local counsel. 

In that connection, plaintiff offered an affidavit of one 
of his attorneys which deposed that his other attorney 
appeared on February 4, 1957, and set the case for trial 
February 20, 1957. Immediately on February 4, 1957, 
that attorney called one of defendant’s attorneys by 
long distance telephone, discussed the case with him in 
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the presence of affiant, and told defendant’s attorney 
that the case had been set for trial on February 20, 1957. 
A memorandum of the Lincoln Telephone & Telegraph 
Co., dated February 4, 1957, and marked exhibit A, 
was attached to the affidavit and made a part thereof, 
which verified that such a call had been made. Also, 
on February 4, 1957, that attorney for plaintiff wrote 
defendant’s attorneys a letter. A copy thereof, marked 
exhibit B, was attached to and made a part of the affi- 
davit. That letter also informed them that the case 
had been set for trial February 20, 1957, at 9 a. m. 
Therein plaintiff also offered to pay all costs, including 
all attorneys’ fees of defendant’s attorneys; to turn over 
to defendant and her mother the house they were living 
in; and to give defendant all of their furniture and equip- 
ment and only retain the car, a tape recorder, and plain- 
tiff’s personal effects. It informed them that defendant 
had access to between six hundred and eight hundred 
dollars in their joint bank account from which plaintiff 
had withdrawn only his name. Also, the affiant afore- 
said deposed that, having received no reply to the let- 
ter to defendant’s attorneys of February 4, 1957, one 
of them was again called by long distance telephone on 
February 13, 1957, whereat defendant’s attorney ac- 
knowledged receiving the letter of February 4, 1957, 
and was again informed that the case was set for trial 
February 20, 1957. He was then asked whether de- 
fendant intended to make further appearance, and de- 
fendant’s attorney said that he did not know, but if such 
further appearance was contemplated either defendant 
or local attorneys employed by defendant would confer 
with affiant on or before the following Monday, Feb- 
ruary 18, 1957. However, plaintiff’s attorneys received 
no further communication from defendant or any person 
in her behalf prior to February 20, 1957, so they pro- 
ceeded to trial on default. A memorandum of the Lin- 
coln Telephone & Telegraph Co., marked exhibit C, and 
attached to and made a part of the affidavit, also veri- 
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fied that such a call had been made by plaintiff’s attor- 
ney. We also deem it passing strange and important that 
defendant was in Lincoln prior to March 4, 1957, where 
her motion and affidavit were prepared on that date 
seeking to set aside the decree, but same were not filed 
until after plaintiff left for required overseas army duty 
in Japan. 

The affidavit of only one attorney for defendant was 
offered by her. He deposed that defendant brought the 
summons served upon her to his office and that he dis- 
cussed the matter with defendant and with plaintiff’s 
attorneys, and knew that the cause had been set for 
hearing, but at that time defendant could not afford to 
travel to Nebraska and be present at the hearing or 
employ local counsel, so he requested additional time 
for her to do so. He stated that due to inadvertence of 
their office, defendant was not advised of the hearing, 
but several days thereafter defendant journeyed to Ne- 
braska and requested that the default should be set 
aside. However, he stated that throughout the course 
of negotiations, the attorneys for plaintiff did not at 
any time deceive or attempt to deceive affiant as to 
dates and times of hearing, and that he advised defendant 
that it would be impossible for his office to represent 
her in Nebraska, but defendant was attempting to employ 
local counsel, and he advised plaintiff’s attorneys that 
the matter of jurisdiction was going to be contested 
and to the best of his knowledge informed them of de- 
fendant’s financial circumstances. (Italics supplied.) 

The affidavit of defendant’s mother, offered by de- 
fendant, was similar in material respects with that 
made by defendant. She also deposed that she was a 
widow; that defendant was her only child; and that she 
had sufficient funds and income to support herself but 
was unable to assume the obligation and support of 
defendant, who had not been supported by plaintiff since 
the divorce action was filed. She also said that defend- 
ant had been a good, dutiful wife, and was not guilty 
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of misconduct as claimed by plaintiff, but that there was 
evidence that plaintiff had been guilty of misconduct. 

An affidavit of an army officer offered by defend- 
ant deposed that he met plaintiff in May 1956, whereat 
plaintiff indicated that he intended to settle in Colorado 
Springs “after retirement.” (Italics supplied.) In an- 
other affidavit, offered by defendant, the affiant refers 
to “Major Leon A. Willie claiming Colorado Springs, 
Colorado as his retirement town.” Affiant then deposes 
and says: “During an interview to establish the quali- 
fications of Major Willie and family for a real estate 
loan I was told that he was making Colorado Springs his 
permanent home.” (Italics supplied.) That statement 
also could as well refer to the future, and was purely 
hearsay without disclosing who gave him the information. 

In another affidavit offered by defendant, the affiant, 
an army officer, deposed that he was a fellow officer 
with plaintiff at Fort Carson, Colorado, in 1954 and 1955, 
where plaintiff had indicated a “personal desire to locate 
his permanent residency” in Colorado Springs. (Italics 
supplied.) Affiant also deposed that while he was act- 
ing in a civilian capacity as a realty salesman, he had 
sold a residence known as 618 Salano Drive in Colorado 
Springs to plaintiff and defendant, which was contrary 
to statements made by defendant and her mother that 
they had constructed the residence. 

Defendant offered a letter dated April 8, 1957, and 
sent to defendant’s local attorneys by an army officer, 
which said that a review of the army personnel records 
of plaintiff failed to indicate further information than 
that indicated in his certificate of March 19, 1957; that 
change of address cards were not filed in the personnel 
file of an officer; and that he recommended that further 
correspondence be directed to “The Adjutant General, 
Department of the Army, Washington 25, D. C.” In 
that connection, the record does not disclose that any 
such further correspondence had been had by defend- 
ant or her attorneys. Be that as it may, the aforesaid 
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certificate of that same army officer, dated March 19, 
1957, and offered by plaintiff, certified that he had cus- 
tody of plaintiff’s personnel records and had examined 
his official file, which revealed that plaintiff entered 
federal service from Nebraska, and his permanent home 
address was indicated as 2535 Washington Street, Lin- 
coln, Nebraska. 

In that respect, the affidavit of plaintiff’s sister, who 
lives at 2535 Washington Street in Lincoln, was offered 
by plaintiff. She deposed that plaintiff entered the army 
in 1941 while a resident of Lincoln; that he had been 
in such service continuously since that time at various 
stations in this and foreign countries; and that plaintiff 
had advised her that he intended to make the army 
his life career. She deposed, and it is not disputed, that 
during such period he frequently had mail delivered to 
him, including correspondence from military authorities, 
at 2535 Washington Street in Lincoln; that plaintiff al- 
ways kept her advised of his whereabouts and instructed 
her to forward all such mail to him; that during such 
period plaintiff had clothing and personal effects at her 
home aforesaid as his residence; and that he never in- 
formed her or indicated any intention to change his 
residence. In that connection, it will also be remem- 
bered that defendant never contended otherwise until 
1956, and then that plaintiff’s intention was not to 
change his residence until his release and retirement 
in 1960. 

In another affidavit offered by defendant, the affiant 
deposed that she had known plaintiff and defendant 
personally and socially for 20 years, and that during the 
early summer of 1956, while their home was under con- 
struction in Colorado Springs, plaintiff stated that he 
had definitely decided to make his permanent home 
there “upon his retirement from the Army in 1960,” and 
that he had no desire or intention to ever return to Ne- 
braska to live. (Italics supplied.) 

Plaintiff's affidavit, made in Oakland, California, on 
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March 20, 1957, and offered by him, deposed that in 
1934, he and his family returned to Lincoln for busi- 
ness reasons, where he remained until he entered the 
service of the National Guard December 23, 1940; and 
that he was married to defendant in Lincoln on Novem- 
ber 21, 1940. During his service he was stationed in 
various states and countries, but always listed Lincoln 
as his legal address, and his military records so listed 
that address. In 1956, while stationed at Fort Carson, 
he received orders transferring him to an overseas sta- 
tion, and because defendant could not accompany him, 
they purchased a home in Colorado Springs where de- 
fendant could live during his overseas tour of duty. He 
is tentatively scheduled to retire from army service 
January 31, 1961, and had discussed many areas that 
appealed to him for future residence, among which was 
Colorado, depending on where he could find employ- 
ment. However, he had no offers of employment ex- 
cept by Standard Oil of New Jersey, which offered him 
a position in Turkey, but he had not committed himself 
at this time. Since his mother and two sisters also 
resided in Lincoln and he had numerous acquaintances 
there, he intended to return there upon retiring if he 
could obtain employment. 

Another affidavit of a man who had known plaintiff 
for over 25 years was offered by plaintiff. He deposed 
that plaintiff had made his home in Lincoln for several 
years before he entered the army, and had since returned 
many times when duty permitted; and that while doing 
so, plaintiff expressed his happiness at being able to 
return to what he termed “‘my home’” and expressed 
an intention to return to Lincoln to live upon his dis- 
charge from the United States Army. 

Another affidavit of a man who had known plaintiff 
for over 20 years and was a close personal friend, was 
offered by plaintiff. Such affiant deposed that since 
plaintiff entered the army, he had returned to Lincoln 
on leave from time to time, and on such occasions had 
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indicated that he considered Lincoln his permanent 
home and intended to return there to live and work 
when discharged from the army. 

In Burns v. Burns, 145 Neb. 213, 15 N. W. 2d 753, re- 
ferring to residence requirements in divorce cases, we 
held: “If requirements for residence within the state 
have been complied with, then the district court has 
jurisdiction to hear and determine an action for divorce 
in any county in the state where the parties, or one of 
them, reside. 

“It is elementary and it is the universal rule that 
residence in a community is determined by the intention 
of the parties.” 

Also, as held in Wray v. Wray, 149 Neb. 376, 31 N. W. 
2d 228: “A wife is not prevented from having a resi- 
dence separate and apart from that maintained by 
her husband.” 

In Means v. Means, 145 Neb. 441, 17 N. W. 2d 1, we 
held: “A person does not change his legal residence 
by removal to a new dwelling place without an inten- 
tion to make the new dwelling place his home. 

“One’s legal residence is where he has his established 
home, and to which, when absent, he intends to return. 
To effect a change there must not only be a change of 
residence, but an intention to permanently abandon 
the former residence. 

“The residence of a person in the military service of 
his country is in no way affected by such service. He 
does not abandon or lose the residence he had when he 
entered such service by being required to live at certain 
army posts in other states or countries.” 

In 17 Am. Jur., Divorce and Separation, § 286, p. 461, 
citing numerous authorities, it is said: “A change of 
residence for divorce purposes is not effected merely by 
going to live in another place; an essential element of 
a change of residence is intention, * * * which has been 
variously defined as the intent to reside in the new place 
permanently or indefinitely, or to make the new place 
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one’s permanent home, or as the absence of an inten- 
tion to live elsewhere. * * * The intent must be to ‘do 
it now’; there must be an intent, while residing in a 
new place, to make such place one’s home as of the 
present moment rather than in the future.” See, also, 
Restatement, Conflict of Laws, § 18, p. 36, § 19, p. 38, 
§ 20, p. 39. 

Also, in 17 Am. Jur., Divorce and Separation, § 298, 
p. 472, dealing with the acquisition of a new residence 
by: members of the armed forces, and citing numerous 
authorities, it is said: “The intent must be a present 
intent; the mere intention to take up residence within 
the state upon being released from the service will not 
suffice.” 

Also, in 17 Am. Jur., Divorce and Separation, § 489, 
p. 590, citing numerous authorities, it is said: “In an 
action to set aside a divorce decree, the party attacking 
the decree should, in his pleadings, set forth the par- 
ticular grounds upon which the decree is assailed and not 
attack it by broad, general, and indiscriminate charges. 
A general allegation that the party complaining did not 
have an opportunity to meet the case made by the ad- 
versary is not sufficient. The burden of proving the 
ground for vacating a divorce decree rests upon the one 
who seeks such relief. Thus, the petitioner or moving 
party has the burden of proving the fraud charged, in- 
cluding the falsity of allegations of domicil within the 
divorce state * * *.” 

Further, as said in Annotation, 6 A. L. R. 2d 611, cit- 
ing numerous authorities: “In any event, in cases in 
which a default divorce decree is sought to be vacated 
on the ground of a false allegation of the plaintiff’s 
domicil or residence in the state, the presumption is in 
favor of the existence of every essential fact necessary 
for the rendition of the decree, and of the jurisdiction of 
a court of general jurisdiction, and the applicant for 
vacation of the divorce decree bears the burden of 
proving the falseness of the allegation of domicil or 
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residence clearly and affirmatively by a preponderance 
of the evidence, or by evidence sufficient to satisfy the 
court that a fraud has been perpetrated, and where this 
burden is not sustained, a refusal to vacate the decree 
is proper.” 

In the light of the foregoing rules and evidence, we 
are convinced, as was the trial court, that plaintiff’s 
legal residence was in Lincoln, Lancaster County, Ne- 
braska, at all times here involved. Therefore, the trial 
court was right when it concluded that it had jurisdic- 
tion to hear the cause and award plaintiff an absolute 
divorce. 

We are confronted then with the question of whether 
or not the trial court erred in refusing to set aside the 
decree of divorce upon other grounds. We conclude 
that it did not. 

With regard thereto, section 42-340, R. R. S. 1943, 
provides in part that: “If no such proceedings (upon 
appeal) have been instituted, the district court may, at 
any time within said six months, (after trial and de- 
cision) vacate or modify its decree * * *,.” 

In that connection, we held in Colick v. Colick, 148 
Neb. 201, 26 N. W. 2d 820, citing and relying upon 
Carpenter v. Carpenter, 146 Neb. 140, 18 N. W. 2d 737, 
that: “During that period, the control of such a decree 
is within the sound judicial discretion of the trial court, 
but good reason must be shown for setting it aside, 
and such action must not be permitted to produce an 
unconscionable result, thereby abusing or misusing the 
judicial process. 

“What constitutes good reason for setting aside such 
a decree or what constitutes an unconscionable result 
prohibiting it depends upon the facts and circumstances 
of each particular case.” 

Also, in Roberts v. Roberts, 157 Neb. 163, 59 N. W. 
2d 175, citing and relying upon Reeker v. Reeker, 152 
Neb. 390, 41 N. W. 2d 231, and Pittman v. Pittman, 148 
Neb. 864, 29 N. W. 2d 790, we held: “Where a default 
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has been regularly entered it is largely within the dis- 
cretion of the trial court to say whether the defendant 
shall be permitted to come in afterwards and make his 
defense and, unless an abuse of discretion be made to 
appear, this court will not interfere. 

“Tt is the spirit and policy of the law to give every 
party an opportunity to prosecute or defend his case 
in court and courts will never deny such right except for 
the fault or gross laches of such party or his authorized 
attorney. 

“By section 42-340, R. R. S. 1943, either party to a 
divorce action may within 6 months of the date of entry 
of decree make application to have the decree set aside 
or modified. 

“The right to vacate or modify a decree of divorce 
within 6 months is not absolute but must be exercised 
within a sound judicial discretion.” See, also, Arent v. 
Arent, 159 Neb. 347, 66 N. W. 2d 813. 

Such rules control disposition of defendant’s second 
assignment of error. In that connection it was admitted 
that defendant was personally served with summons 
and immediately consulted and employed attorneys who 
entered a written general appearance for her. Ad- 
mittedly, they were fully, fairly, and timely advised by 
plaintiff’s attorneys upon more than one occasion both 
orally and in writing that the case was set for trial 
February 20, 1957, yet they failed and neglected to 
further plead or answer, and it cannot be logically said 
that defendant had no knowledge of that fact or was 
financially unable or did not have ample opportunity 
to have avoided a default. Her attorneys were advised 
that defendant had sole access to their joint bank ac- 
count of from six hundred to eight hundred dollars in 
Colorado Springs. They were advised, and it was not 
disputed, that the parties had accumulated an equity 
of about five thousand dollars in a house in Colorado 
Springs, some valuable household furniture and equip- 
ment, and a car and tape recorder used by plaintiff in 
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his business. They were advised that plaintiff was will- 
ing to pay all costs, including the fees of defendant’s 
attorneys, and turn over all their property to defendant 
except the car in plaintiff’s name, the tape recorder, 
and plaintiff’s personal effects. Also, plaintiff has at 
all times tendered such performance. In that situation, 
defendant defaulted and plaintiff was granted an ab- 
solute divorce without any fraudulent procurement. 
Without dispute, defendant was a young, able-bodied 
woman, who was able to work. She had no children 
and was an only child of a widow living in the same 
city who owned very valuable personal property and 
lands in Colorado and Nebraska. Defendant came to 
Lincoln and employed local attorneys who prepared 
her motion to set aside the decree, supported by de- 
fendant’s affidavit dated March 4, 1957, yet she did not 
file same until plaintiff had left Lincoln for an assign- 
ment to overseas military duty in Japan, which would de- 
lay any hearing in the cause on the merits until his 
uncertain return, and permit defendant in the mean- 
time to profit by his absence and cause plaintiff end- 
less trouble and embarrassment, without opportunity 
to properly defend his interlocutory or final rights. To 
set the decree aside would produce an unconscionable 
result by giving defendant an undue advantage because 
of circumstances caused by her own willful design, or 
the fault or gross laches of herself and her attorneys in 
Colorado Springs, and permit an abuse or misuse of 
the judicial process. Further, the evidence adduced by 
plaintiff at the hearing on February 20, 1957, which was 
amply corroborated and offered in evidence here, dis- 
closes without question that defendant was guilty of 
extreme cruelty and misconduct over a period of years, 
which impaired plaintiff’s health, three times imperiled 
his career as an army officer, and destroyed the objects 
of matrimony. Whether defendant had any defense 
would be merely in the realm of conjecture and a specu- 
lative conclusion without any factual foundation. We 
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conclude that the trial court did not abuse its discretion 
in refusing to set aside the decree. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. All costs 
are taxed to defendant. 

AFFIRMED. 

WENKE, J., participating on briefs. 


Jacop M. VERMAAS ET AL., APPELLEES, v. W. ARTHUR 
Facan, ADMINISTRATOR OF THE ESTATE OF Harry E. 


FAGAN, DECEASED, ET AL., APPELLANTS. 
93 N. W. 2d 381 


Filed December 12, 1958. No. 34460. 


1. Specific Performance. Performance of an oral contract to trans- 
fer specific property in consideration of personal care of the 
owner during the remainder of his life may be decreed by a 
court of equity when the existence and performance of it is 
established by clear, convincing, and satisfactory evidence. 

2. Frauds, Statute of. Such oral agreements are ordinarily not 
enforcible under the statute of frauds because not made in 
writing. Even if proved they are not enforcible unless there 
has been such performance as the law requires. 

3. Specific Performance: Frauds, Statute of. The things done 
which are claimed to constitute performance must be such as 
are referable solely to the oral agreement sought to be enforced, 
and not from some other relation. 

Nothing will be considered as performance 
which does not put the party asserting it in a situation amount- 
ing to a fraud upon him unless the oral agreement is fully 
performed. Equity interferes in such cases only to prevent 
fraud or unconscionable advantage. 

5. Evidence. Declarations against interest cannot be annulled or 
explained away by counter declarations. 


AppEAL from the district court for Lancaster County: 
Pau. W. Wuite, Jupce. Affirmed. 


Healey, Davies, Wilson & Barlow, for appellants. 


Marti, O’Gara, Dalton & Sheldon and John E. Sullivan, 
for appellees. 
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Heard before Simmons, C. J., CARTER, MrsSMoRE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 


CarTER, J. 

The plaintiffs commenced this suit in the district 
court for Lancaster County to obtain a decree requiring 
the specific performance of an oral agreement which 
they allege was entered into between them and Harry E. 
Fagan, since deceased, and to have the title to certain 
real and .personal property described in the petition 
quieted in them. . The defendants answered and _en- 
tered a general denial. The trial court found for the 
plaintiffs and the defendants have appealed. 

The plaintiffs are husband and wife, and for more than 
18 years had resided in Cheney, Lancaster County, Ne- 
braska. Harry E. Fagan and Agnes Fagan were hus- 
band and wife and had resided in Cheney longer than 
the plaintiffs. Agnes Fagan died on August 19, 1955, at 
the age of 80 years. Harry E. Fagan died on October 
23, 1955, at the age of 87 years. The Fagans had one 
child, Nellie Fagan, who passed away on March 19, 
1935, at the age of 24 years. Harry E. Fagan died 
intestate. 

Many witnesses were called to testify. One or more 
witnesses testified to each of the facts herein recited. 
During their childhood Mary Vermaas, then Mary Sulli- 
van, and Nellie Fagan were close friends. They visited 
each other’s homes continuously. They dressed alike 
and had similar interests. Upon the death of Nellie 
Fagan, Harry and Agnes Fagan began treating Mary 
Vermaas more and more as a daughter. When Mary 
Vermaas was married she took up residence with her 
husband in Bennet. The Vermaas family and the 
Fagans continued their close relationship. In 1937 the 
Fagans asked Mary and Jacob Vermaas to move to 
Cheney to assist in caring for the Fagans. Harry Fagan 
told a disinterested witness if the Vermaases cared for 
them they would get the farm. Jacob Vermaas was 
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working as a road’ maintainer for the county, and the 
move was made without interference with his work. 
They moved within a block of the Fagans and resided 
there until after the death of Agnes and Harry Fagan. 

The evidence shows that Mary Vermaas continuously 
looked after the welfare of Agnes Fagan. She furnished 
her with milk, canned meat, fresh bread, and other ar- 
ticles of food over the years. She did her washing and 
ironing, carrying it back and forth from her home. 
She scrubbed floors, cleaned house, and did many other 
menial duties for Agnes Fagan. When Agnes Fagan 
was ill Mary Vermaas looked after her constantly.. She 
prepared and served her food, gave her medicine, and 
gave her daily enemas prescribed by the physician. 

The evidence shows that Jacob Vermaas attended 
to the wants of the Fagans. He stopped in every morning 
before going to work. He carried in fuel. He kept the 
Fagan automobile in running order. He mowed the 
lawn, clipped the hedge, repaired the buildings, and 
attended their needs generally. The Vermaases are 
not related to the Fagans. The evidence clearly shows 
that the Vermaases performed services in excess of 
mere neighborly acts; in fact, it shows that they did 
more in caring for these elderly people than most close 
relatives would have done. 

There is evidence by several disinterested persons 
who testified to statements made by Harry Fagan to 
the effect that the Vermaases had been very good to 
them and that the Vermaases would get his property. 
On one occasion Harry Fagan became very ill. He said 
afterwards in the presence of witnesses that he was so 
sick he almost had to make out his will, and that he 
guessed he had better do so in order that Jake would 
get his property. The evidence shows also that Jacob 
did work on the Fagan farm, fixing and building fences, 
boring wells, and leveling the land. He planted crops 
to enrich the land and as a part of a conservation pro- 
gram. Harry Fagan permitted Jacob to pay for a part of 
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this expense. He told one witness that Jacob could 
pay for it as it was to be his anyhow. He built a corn 
crib and a granary for Fagan, and paid for most of the 
materials himself. 

After the death of Agnes Fagan a purported and un- 
enforcible will was found among her effects which di- 
rected that Mary Vermaas be the recipient of all her 
property. 

It is clear from all the evidence that Mary and Jacob 
Vermaas performed services which greatly exceeded 
any moral obligation they owed to the Fagans. It in- 
dicates that the services performed for these elderly 
people were in reliance upon an agreement that the 
Vermaases would be left the property after the death 
of the Fagans. It is amply adequate to sustain an oral 
agreement and the performance thereof on the part of 
Jacob and Mary Vermaas to take it outside of the pro- 
visions of the statute of frauds. 

The law controlling the enforcement of oral con- 
tracts of this character is well established. Such agree- 
ments are ordinarily unenforcible under the statute 
of frauds unless made in writing. Equity will, however, 
grant specific performance of a parol agreement to 
leave property to another, if it is proved by clear, con- 
vincing, and satisfactory evidence, if it has been per- 
formed by one party, and if its nonperformance by the 
other would amount to a fraud upon him. An oral 
agreement to transfer property to another in consider- 
ation of personal care of the owner during the remain- 
der of his life may afford a basis for a decree of specific 
performance when the evidence supports a finding that 
such an agreement existed and that it has been per- 
formed by the person seeking equitable relief. The 
things done which are alleged to constitute performance 
must be such as are referable solely to the oral agree- 
ment sought to be enforced, and not from some other 
relation. Egan v. Hall, 159 Neb. 537, 68 N. W. 2d 147; 
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Peters v. Wilks, 151 Neb. 861, 39 N. W. 2d 793; Lennox 
v. Anderson, 140 Neb. 748, 1 N. W. 2d 912. 

There is nothing to indicate that the services ren- 
dered Harry and Agnes were gratuitous. There is no 
claim advanced that plaintiffs were paid any amount 
by the deceased for their services and expenditures. 
Plaintiffs were not related to the Fagans, and there is 
no evidence that they were obligated to them in any 
way. Plaintiffs had no obligation, legal or moral, to 
care for the Fagans or to attend their general welfare. 
The contract is a reasonable and fair one. Where the 
acts performed by the plaintiffs tend to show not only 
that there was an agreement, but also throw light on its 
nature, the evidence cannot be said to rest wholly in 
parol. The parol evidence in such a situation is aux- 
iliary to the proof afforded by the circumstances of the 
case itself. A reading of the record convinces us that 
the agreement was made as alleged and that there has 
been complete performance on the part of the plaintiffs. 
The plaintiffs having fully performed their part of the 
agreement it would be inequitable and unjust not to 
require the defendants to comply with the agreement. 

The defendants offered the evidence of Jack Engel, 
a nephew of Harry E. Fagan, to the effect that Fagan 
made the following statement to him 2 weeks before 
his death: “Jack, I don’t know what in thunder to 
do with my property. * * * There are so many of them.” 
Objection was duly made to the offer of this evidence. 
The evidence is not admissible. Declarations against in- 
terest cannot be annulled or explained away by counter 
declarations. Harrison v. Harrison, 80 Neb. 103, 113 
N. W. 1042; Cahill v. Mockett, 143 Neb. 730, 10 N. W. 
2d 679. 

The judgment of the district court being in conformity 
with this opinion is affirmed. 

AFFIRMED. 

WENKE, J., participating on briefs. 
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ANGELINE MIMICK, APPELLEE, V. BEATRICE Foops 
COMPANY, A CORPORATION, APPELLANT, IMPLEADED 


WITH THE TRAVELERS INSURANCE COMPANY, A 


CORPORATION, ET AL., APPELLEES. 
93 N. W. 2d 627 


Filed December 19, 1958. No. 34466. 


New Trial: Appeal and Error. An appeal from an order of the 
district court granting or denying a motion for a judgment 
notwithstanding the verdict requires this court to consider the 
entire record and to determine whether it does or does not jus- 
tify the action of the trial court. 

Trial. Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 
Negligence: Trial. The burden of proving a cause of action is 
not sustained by evidence from which negligence can only be 
surmised or conjectured. 

Bailments. The term “bailment” is comprehensively defined as 
a delivery of personalty for some particular purpose, or on 
mere deposit, upon a contract, express or implied, that after 
the purpose has been fulfilled it shall be redelivered to the per- 
son who delivered it or otherwise dealt with according to his 
directions, or kept until he reclaims it, as the case may be. 

The general rule is that a bailor is not liable to third 
persons for their injuries resulting from the bailee’s negligent 
use of the property bailed. 

In the absence of special agreement, a bailor is under 
no duty or obligation to inspect or repair the property bailed 
while it is in possession of the bailee, and if there is a contract 
to repair upon notice that repairs are necessary, a duty to re- 
pair does not arise until notice is given. 


ApPEAL from the district court for Platte County: 
Rosert D. FLory, JupGe. Reversed and remanded. 


Chambers, Holland, Dudgeon & Hastings and Byron 
Reed, for appellant. 


Cleo F. Robak and Wagner, Wagner & Conrad, for 
appellee Mimick. 


Walter, Albert & Leininger and Frederick M. Deutsch, 
for appellees The Travelers Ins. Co. et al. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and Bosuaucu, JJ. 


CHAPPELL, J. 

Plaintiff, Angeline Mimick, brought this action against 
defendant, Beatrice Foods Company, and others, seek- 
ing recovery of damages for personal injuries received 
when a milk dispenser, owned by and alleged to have 
been negligently installed and maintained on top of a 
bun warmer by defendant Beatrice Foods Company, 
fell therefrom down upon plaintiff while she was an 
employee of defendant, Lewis Frieze, in a cafe owned 
and operated by him. Lewis Frieze was made defendant 
as required by the workmen’s compensation law. 

For answer, Beatrice Foods Company, hereinafter 
called defendant, denied generally and specifically de- 
nied that it installed or maintained said milk dispenser. 
Defendant then admitted that plaintiff was employed 
by Frieze as alleged, and admitted that defendant owned 
the dispenser which it had delivered to the premises of 
Frieze, but alleged that the dispenser was in the ex- 
clusive custody and control of and was installed and 
maintained by Frieze or Pegler & Company, or both 
of them; and that if same were negligently installed and 
maintained, it was due to their negligence. Plaintiff’s 
reply was a general denial. 

A jury trial was had, and at conclusion of all the 
evidence defendant moved for a directed verdict or 
dismissal of plaintiff’s action because the evidence was 
insufficient to sustain a cause of action in favor of plain- 
tiff, and because there was want of any proof that de- 
fendant was negligent in any respect as alleged by 
plaintiff. However, defendant’s motion was overruled, 
and upon submission to a jury, it returned a verdict 
awarding plaintiff damages against defendant, and judg- 
ment was rendered accordingly. Thereafter, defendant’s 
motion for new trial or in the alternative for judgment 
notwithstanding the verdict and judgment was over- 
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ruled, and defendant, Beatrice Foods Company, ap- 
pealed. In doing so, defendant assigned: (1) That 
the verdict and judgment were contrary to the evidence 
and law; and (2) that the trial court erred in overruling 
defendant’s motion for directed verdict or dismissal, 
and in overruling defendant’s motion for judgment not- 
withstanding the verdict and judgment. We sustain 
the assignments. 

In Edgar v. Omaha Public Power Dist., 166 Neb. 452, 
89 N. W. 2d 238, we recently reaffirmed that: “A mo- 
tion for directed verdict or for judgment notwithstand- 
ing the verdict must, for the purpose of decision there- 
on, be treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is en- 
titled to have every controverted fact resolved in his 
favor, and to have the benefit of every inference that 
can reasonably be deduced from the evidence. 

“An appeal from an order of the district court grant- 
ing (or denying) a motion for a judgment notwithstand- 
ing the verdict requires this court to consider the en- 
tire record and to determine whether it does or does 
not justify the action of the trial court. 

“Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one conclu- 
sion therefrom, it is the duty of the court to decide the 
question, as a matter of law, rather than submit it to 
a jury for determination.” 

We also reaffirmed in Wolcott v. Drake, 162 Neb. 
56, 75 N. W. 2d 107, that: “The burden of proving 
negligence is on the party alleging it. 

“Negligence is not presumed; the mere happening of 
an accident does not prove negligence. 

“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only 
be surmised or conjectured.” 

When considered in such light, the pertinent evidence 
as summarized, discloses the following: Frieze had 
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operated a new highway cafe at Columbus since March 
9, 1955. His floor plans therefor had been provided by 
Pegler & Company, from whom he had purchased all his 
fixtures and equipment except a milk dispenser. When 
that company installed such fixtures and equipment, 
an electrically-heated bun warmer was purchased from 
it by Frieze and placed on the floor against the kitchen 
wall, according to plans. The bun warmer was a large, 
square, stainless steel cabinet, about 3 feet high, which, 
having adjustable legs, stood on the floor and contained 
three drawers which operated on some kind of bearings, 
but a flick, or quick opening or closing thereof, would 
cause some jar or vibration of the cabinet. 

Frieze had made arrangements with defendant’s gen- 
eral manager to buy, pay for, and use its dairy products, 
but defendant owned and agreed to deliver and furnish 
Frieze a milk dispenser for use in his cafe. Such dis- 
penser was a large stainless steel cabinet which stood 
on four stainless steel cone-shaped legs about 1144 inches 
high. Such legs had plastic buttons about the size of 
a nickel on the bottoms thereof. The dispenser had 
room for two cans of milk and was equipped with faucets 
from which milk could be and was drawn by employees 
of Frieze and served to customers of his cafe. The 
cans of milk were placed in the dispenser daily except 
Sundays by an employee of defendant after the empty 
cans had been removed. The dispenser had been de- 
livered to the cafe by employees of defendant during 
the time that other fixtures and equipment were being 
delivered and installed by Pegler & Company. 

* At the time the dispenser was delivered by defend- 
ant’s employees, they asked Frieze where to locate it, 
whereupon an argument arose with regard thereto be- 
tween Frieze and the representative of Pegler & Com- 
pany. In that connection,-Pegler & Company wanted 
the dispenser to be installed on top of the bun warmer 
as a perfect location, but Frieze did not agree thereto at 
that time, so, as directed, defendant’s employees simply 
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placed the dispenser on the kitchen floor and left. How- 
ever, subsequently the dispenser was placed on top of 
the bun warmer and against the kitchen wall by some- 
one. The record does not show who so located it, but 
it is clear that no employee of defendant ever did so, 
and that Frieze and his employees knew at all times 
that it had been so placed. In that connection, milk dis- 
pensers in other cafes usually were located on top of 
tables or other comparable equipment. 

When defendant’s employee first delivered milk to 
the cafe, he found the dispenser located on the stainless 
steel top of the bun warmer, and thereafter no one ever 
noticed that there was anything unusual or wrong with 
its placement, although it was the daily duty of em- 
ployees of Frieze not only to repeatedly take buns from 
the bun warmer but also to draw milk from the dis- 
penser faucets, which were located about waist high. 
Employees of Frieze were also required to keep the dis- 
penser clean and clean up around it. As a matter of 
fact, Frieze knew that the dispenser so placed was not 
fastened to the kitchen wall, and no average person 
would have noticed such fact or the fact that the bun 
warmer sloped slightly forward. It took careful ex- 
amination by a person who was experienced with such 
installations to discover the latter fact. There were 
no defects in the dispenser itself, or in its location 
which would render it dangerous for the purpose for 
which it was furnished, and it was generally in the ex- 
clusive custody, possession, and control of Frieze, his 
agents and employees. 

In that situation, plaintiff began her employment by 
Frieze as a waitress on March 9, 1955, although she 
had worked in his cafe 3 or 4 days previously while the 
fixtures and equipment were being installed. From 
March 9, 1955, until Sunday, April 17, 1955, plaintiff 
had worked as a waitress, and upon many occasions each 
day during that period she and other employees of 
Frieze as well had taken buns from the bun warmer 


VoL. 167] SEPTEMBER TERM, 1958 475 


Mimick v. Beatrice Foods Co. 


drawers and drawn milk from the dispenser to serve 
customers of the cafe. On April 17, 1955, during the 
noon hour, plaintiff opened a bun warmer drawer, took 
out some buns, then pushed the drawer shut, and there- 
after, as she turned to leave, the dispenser slid off the 
bun warmer, knocked plaintiff down, and fell upon her. 
In that connection, when plaintiff was first examined 
by her physician at a hospital in Columbus, she told 
him that: ‘* * * she had been working at Louie’s Cafe 
and she opened the door of a bun-warmer to take some 
rolls out, and, as she opened the door, there was enough 
apparent vibration or movement that the milk-dispenser, 
which was standing on the top of this bun-warmer, fell 
off of the bun-warmer onto the floor; and she attempted 
to get away from the falling object, but it struck her on 
the outer aspect of her lower right leg. She also fell 
with some force onto the floor of the room * * *.” Asa 
result she was injured, and this action against defend- 
ants followed. 

In this court plaintiff argued that since defendant 
brought the dispenser to the cafe, it must have been 
negligently placed on the bun warmer by its agents 
or by agents of Frieze, the owner of the cafe; that the 
legal relation of defendant and Frieze was principal 
and factor; and that since defendant was principal and 
Frieze, as a factor, was defendant’s agent, it became 
immaterial which one of them so placed the dispenser 
on the bun warmer. In that connection, there is no 
competent evidence whatever that any agent or em- 
ployee of defendant ever placed the dispenser on the 
bun warmer. Rather, the only logical inference is that 
Frieze or Pegler & Company did so. Also, under the 
circumstances in this case, no relation of principal and 
factor ever existed between defendant and Frieze. In 
that respect, authorities relied upon by plaintiff are en- 
tirely distinguishable and not controlling here. To dis- 
cuss them at length would serve no purpose. 

Rather, as argued by defendant, this case involves a 
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typical bailment for mutual benefit. In other words, 
defendant owned the dispenser and delivered it to Frieze 
for his particular purpose to use in the sale of milk 
purchased from defendant. In that situation, defendant 
was simply a bailor of the dispenser, and Frieze was 
bailee thereof. 

As stated in 8 C. J. S., Bailments, § 1, p. 222, citing 
numerous authorities: ‘The term ‘bailment’ has been 
variously defined. It may be comprehensively defined 
as a delivery of personalty for some particular purpose, 
or on mere deposit, upon a contract, express or implied, 
that after the purpose has been fulfilled it shall be re- 
delivered to the person who delivered it, or otherwise 
dealt with according to his directions, or kept until he 
reclaims it, as the case may be.” 

As held in Yost v. State, 149 Neb. 584, 31 N. W. 2d 
538: “The term bailment may be said to import the 
delivery of personal property by one person to another 
in trust for a specific purpose, with a contract, express 
or implied, that the trust shall be faithfully executed 
and the property returned or duly accounted for when 
the special purpose is accomplished.” 

In Nagaki v. Stockfleth, 141 Neb. 676, 4 N. W. 2d 766, 
we adopted the general rule that: “ “When a bailment is 
reciprocally beneficial to both parties, the law requires 
ordinary diligence on the part of the bailee, and makes 
him responsible for negligence.’ Mattern v. McCarthy, 
73 Neb. 228, 102 N. W. 468.” 

The universal general rule is that a bailor is not 
liable to third persons for their injuries resulting from 
the bailee’s negligent use of the property bailed. See 
McWilliams v. Griffin, 132 Neb. 753, 273 N. W. 209, 110 
A. L. R. 1039. See, also, 8 C. J. S., Bailments, § 40, 
p. 318, citing numerous authorities, which not only ad- 
here to the foregoing general rule but point out ex- 
ceptions thereto, which have no application here and 
require no repetition. Such section also, at page 320, 
states, citing authorities: “In the absence of special 
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agreement, the lender is under no duty or obligation to 
inspect or repair the property while it is in the pos- 
session of the borrower, and if there is a contract to re- 
pair upon notice that repairs are necessary, a duty to 
repair does not arise until notice is given.” Herein we 
find no evidence of any such agreement. Rather, the 
only inference is that Frieze had the right to exclusive 
custody, possession, and control of the milk dispenser 
for the purpose for which it was furnished by defend- 
ant, without any obligation of defendant to install, in- 
spect, maintain, or repair the property. 

We find no competent evidence in the record from 
which it could be reasonably concluded that the milk 
dispenser involved was under the control of defendant 
or that same was negligently installed or maintained by 
it in any manner which proximately caused or contrib- 
uted to plaintiff’s injuries. 

For reasons heretofore stated, we conclude that the 
trial court erred in overruling defendant’s motion for 
directed verdict or dismissal at conclusion of. all the 
evidence, and erred in overruling defendant’s motion 
for judgment notwithstanding the verdict. Therefore, 
the judgment should be and hereby is reversed and the 
cause is remanded with directions to sustain defend- 
ant’s motion for judgment notwithstanding the verdict 
and to render judgment for defendant, Beatrice Foods 
Company. All costs are taxed to plaintiff. 

REVERSED AND REMANDED. 

WENKE, J., participating on briefs. 


CHARLES R. STARKWEATHER, PLAINTIFF IN ERROR, V. STATE 


oF NEBRASKA, DEFENDANT IN ERROR. 
73 N. W. 2d 619 


Filed December 19, 1958. No. 34498. 


1. Homicide. To make the act of killing a person murder in the 
first degree, it is necessary that the killing be unlawful and 
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malicious and also that it be purposely done with deliberate 
and premeditated malice. When there is evidence of those 
facts, the jury’s verdict in finding the act to be murder in the 
first degree is conclusive, in the absence of prejudicial error 
otherwise. 

2. Criminal Law: Trial. The credibility of witnesses and the weight 
of the evidence are for the jury to determine in a criminal case 
in which the evidence presents an issue of fact as to the guilt 
or innocence of the accused and the conclusion of the jury may 
not be disturbed by this court unless it is clearly wrong. 

It is not error to refuse instructions requested 
by defendant where the court on its own motion has given the 
substance of such requests. The trial court is not required to 
instruct in the exact language of a requested instruction. If 
the point is covered by an instruction couched in proper terms, 
it meets all the requirements of the law. 

Ordinarily, error cannot be predicated on an 
instruction given at the request of the complaining party. 

5. Homicide. When once guilt of murder in the first degree is 
determined the primary duty to fix the penalty rests upon the 


jury. 


Error to the district court for Lancaster County: 
Harry A. SPENCER, JuDGE. Affirmed. 


T. Clement Gaughan and William F. Matschullat, for 
plaintiff in error. 


Clarence S. Beck, Attorney General, and Cecil S. Bru- 
baker, for defendant in error. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLauGH, JJ. 


Simmons, C. J. 

By information, the plaintiff in error was charged in 
one count with unlawfully, feloniously, purposely, and 
of his own deliberate and premeditated malice killing 
Robert William Jensen; and in a second count with un- 
lawfully, feloniously, and purposely in the perpetration 
of a robbery killing Robert William Jensen. 

We herein refer to the plaintiff in error as the defend- 
ant, and to the defendant in error as the State. 
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Defendant pleaded not guilty, and not guilty by reason 
of insanity to both counts. 

Trial was had to a jury. The jury found the defend- 
ant guilty of murder in the first degree on counts I and 
II and fixed the penalty at death. 

A motion for a new trial was made and overruled. 
Sentence was pronounced in accord with the verdict. 

The defendant’s assignments of error here are: 

“1. The Court erred in refusing to give Instruction 
No. 6 requested by the defendant and by restricting 
the jury’s consideration to the defendant’s feebleness of 
mind or will in determining whether the homicide had 
been committed with a deliberate and premeditated 
design to kill, thus preventing the jury from consider- 
ing whether the defendant was suffering from such 
insanity or impairment of the mind that would, if pres- 
ent, eliminate capital punishment from the sentence for 
the perpetration of a homicide. 

“2. The Court erred in refusing to give Instruction 
No. 10 requested by the defendant. 

“3. The verdict is contrary to the evidence.” 

We affirm the judgment of the trial court. 

The third assignment of error is that the verdict is 
contrary to the evidence. We determine that assign- 
ment first. The contention is that the evidence is in- 
sufficient to establish the existence of deliberation and 
premeditation as essential elements to the crime of 
murder in the first degree. Here the defendant would 
have us reject all of the State’s evidence and material 
parts of evidence of defendant’s witnesses going to that 
issue. 

As the case developed, it became evident that the ulti- 
mate issue of fact for the jury to decide was the mental 
competency of the defendant in the above respects. 
The assignment of error goes to those questions. 

Defendant was 19 years old. He had been keeping 
company for about a year and a half with a 14-year- 
old girl named Caril Fugate. It becomes necessary to 
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mention her from time to time in ops recital. We 
refer to her as Caril. 

After the commission of the arenses here involved, 
defendant gave the State a series of signed confessions. 
They are in evidence, in large part offered by the de- 
fendant. The State did not introduce evidence as. to 
the other killings hereinafter recited. That evidence 
came from the lips of the defendant and from his con- 
fessions which he offered.. The recital of facts here 
contained comes from those sources, reinforced by cir- 
cumstances and evidence otherwise. ; 

We begin at the home of Caril. She lived in Lincoln 
with her stepfather, mother, and baby half sister. On 
the afternoon of January 21, 1958, defendant there 
killed the stepfather, mother, and half sister. The evi- 
dence does not preclude a finding of deliberation. and 
premeditation in the killing of the stepfather. Defend- 
ant wrapped the bodies in paper, rugs, and blankets, 
each separately. He deposited the body of the mother 
and baby in an unused outhouse, and the stepfather’s 
body in a chicken house. 

Whether Caril was present then is denied in one con- 
fession and affirmed in another. Defendant and Caril 
lived in the house until January 27, 1958. Relatives 
and others repeatedly came to the house seeking infor- 
mation about defendant and the other three persons. 
Caril, using excuses, turned them away. 

On the morning of January 27, 1958, some of them 
left with a statement that they were coming back with 
the police. Defendant and Caril then decided to flee, 
and did so shortly before noon in defendant’s car. 
Among other things, defendant took with him a .410 
gauge shotgun belonging to the stepfather, a revolver 
(for which he had no ammunition), and a hunting 
knife. Before leaving defendant had sawed off a part of 
the shotgun barrel to cause it to “spread.” They 
changed a tire and bought gasoline in Lincoln. They 
drove south about 8 miles to a filling station on the 
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highway where they bought gasoline, had a tire re- 
paired, and bought food and ammunition for the shotgun 
and a .22 gauge rifle, although defendant did not then 
have such a rifle. They also got Kansas, Missouri, and 
Nebraska road maps. Defendant then drove south, east, 
north, and then east through the town of Bennet to a 
farm where a Mr. Meyer lived alone. Defendant had 
hunted there. Near the Meyer home was an abandoned 
schoolhouse site. All buildings had been torn down. 
A cave remained with the door torn from its hinges. 
During the afternoon defendant and Caril visited the 
cave near the Meyer house. Later defendant shot and 
killed Mr. Meyer and robbed him of money, some articles 
of clothing, and a .22 gauge rifle. They again visited 
the cave. 

Defendant then again drove to the filling station south 
of Lincoln where he bought more ammunition, secured 
more maps, returned to Bennet, and went back to the 
Meyer farm. He became fearful that some one had been 
there and discovered that crime. They then started 
away from the Meyer farm and schoolhouse vicinity. 
Defendant’s car became stuck in the snow and finally 
was abandoned. 

Carrying the guns, the knife, and other articles de- 
fendant and Caril then started walking along the road. 
They met up with a young man named Robert Jensen 
and a Miss King from Bennet who were riding in an 
automobile. Defendant asked for “a lift into Bennet,” 
and Jensen offered them a ride. Defendant stated that 
Jensen recognized him, basing it upon questions asked 
by Jensen. 

Defendant and Caril were in the rear seat, each with 
one of the guns in their hands. Defendant ordered 
Jensen to drive to Bennet, which he did. He then 
ordered him to drive toward Lincoln, which he did. 
After going a few miles defendant ordered Jensen to 
turn around and drive back to the schoolhouse cave loca- 
tion, which Jensen did. During this drive defendant 
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robbed Jensen of his money and told him he was going 
to take the Jensen car. 

When they got to the cave site, Jensen and Miss King 
were ordered out of the car and told to go into the 
cave. Jensen started down, turned, and was coming 
out when defendant shot and killed him. The bullets 
all entered the right side of the head near the ear. Jen- 
sen fell head forward into the cave, his body resting in 
part on the steps. Miss King screamed. Defendant then 
shot her and shoved her body into the cave. 

Defendant remained there for some time. Before 
leaving he placed the door over the opening to the cave 
and covered it otherwise with boards and rubbish. 

Defendant and Caril left in Jensen’s car. They drove 

toward Hastings, then returned to Lincoln where they 
slept the remaining early morning hours in the car. 
On the early forenoon defendant drove into the Ward 
home yard and gained admission to the home. Mrs. 
Ward and a maid, Miss Fencil, were present. Defendant 
took control of the house. Caril came in later. Shortly 
after noon defendant said Mrs. Ward tried to shoot him 
and fled. He threw the knife at her, where it struck 
her in the back. She died from that wound. Mr. Ward 
returned home. Defendant shot and killed him. Later 
Miss Fencil was tied up on a bed. She was also killed. 
Defendant does not admit that killing. Defendant then 
left the Jensen car in the Ward garage. He took food, 
clothing, and money from the Ward home. Defendant 
undertook to dye his hair black by the use of shoe 
polish. 
_ In the Ward car defendant and Caril then drove from 
Lincoln to Grand Island to Alliance and on into Wy- 
oming. About noon near the city of Douglas, Wyoming, 
defendant sought to secure a different car. He shot 
and killed the owner. Officers appeared. Defendant, 
alone, fled in the Ward car and shortly thereafter was 
captured. 

From this recital it is quite apparent that the jury 
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could properly find that defendant intended to rob 
Jensen and did rob him. It is also quite apparent that 
the jury could properly find that beginning at least at 
the time Jensen was ordered to turn and drive back 
toward the cave, defendant deliberated and premedi- 
tated the murder which occurred there. The jury could 
properly find that what the defendant did do, he could 
do. 

Defendant offered evidence, from many sources, that 
he was constantly in trouble in school and in fights with 
his classmates, and that he was quick tempered. De- 
fendant’s witnesses classed his intelligence at a dull 
normal. He is small of size and is nearsighted, a defect 
that does not appear to have been discovered until the 
last few years. Glasses were fitted and the handicap 
largely corrected. Defendant left school at the end of 
the ninth grade, and worked as a common laborer with 
apparent ability to retain jobs that he was suited to do. 
He liked guns, knives, and cars. He owned or had 
access to guns. He owned the knife involved, and had 
owned two or more cars. 

Defendant offered expert witnesses in psychology and 
psychiatry. These witnesses testified after they had 
visited with defendant at length and had knowledge of 
his confessions and other available information about 
him. The effect of the testimony of one witness was that 
defendant was not able to premeditate any of these 
crimes; that he was not capable of premeditating or de- 
liberating such an act; that he was not mentally capable 
of premeditating a robbery; that defendant had the men- 
tal ability to plan to avoid detection and to saw off the 
shotgun barrel; that he did not have the capacity to plan 
a robbery so far as premeditation was concerned; that he 
had the mental capacity to execute a robbery and to pur- 
chase ammunition and gasoline, to pick up road maps, 
and to get tires repaired; and that he had no capacity 
for normal control. 

A psychiatrist, testifying for the defense, concluded 
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that defendant did not have the mental capacity to de- 
liberate and premeditate the killing of Jensen; that he 
did not, could not, premeditate the robbery; that he was 
mentally capable of forming the intent to commit the 
robbery; and that right and wrong does not mean to 
the defendant what it does to an ordinary person as 
applied to murder. His major finding was that defendant 
did not think, act, or feel like other people, and there 
was a possibility that there was something wrong in 
his brain. 

Another psychiatrist testified that defendant was not 
of a normally healthy mind; that he had a diseased or 
sick mind; that his mind went directly from impulse 
to action without any chance for deliberation or hesita- 
tion; that he was not capable of premeditation or de- 
liberation; that “in the sense of if we think of premedi- 
tation and deliberation as considering an act, its possible 
consequences, various alternatives, that he was not 
capable of that; in the sense of proceeding from an im- 
pulse to an action, in which the action is broken down 
into separate stages, it is possible that he did that. * * * 
I believe when he decides to do something, he goes ahead 
and does it. He may plan it; it may be an act which 
takes a certain amount of time, requires certain stages. 
In taking his car, he has to think, ‘Well, where can we 
stop and let them off?’ This is part of the planning. I 
don’t think he thinks of all these things at once, but as 
he goes along he thinks of what he has to do next in 
order to accomplish his intent”; that defendant calcu- 
lated “to avoid detection, to escape, and so on”; and 
that he formed an intent to rob Jensen, acted on it, and 
executed it. 

The State in rebuttal offered the evidence of three 
witnesses. A clinical psychologist testified as to his 
examination of the defendant; that he was of average 
intelligence, was emotionally immature, and was legally 
sane. 

A neuropsychiatrist testified as to his examination 
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of the defendant; that he was legally sane; that he knew 
the difference between right and wrong and the nature 
and quality of his acts; that defendant had a person- 
ality disorder which is ‘a type of personality that is 
other than an entirely normal adult personality, or even 
different from a person, say, nineteen years of age. It 
has certain variations from what is accepted as the range 
of standard behavior’; that he had no mental disease or 
defective mind; and that he was not a fit subject for 
commitment to a mental institution. 

Another psychiatrist testified that psychiatry meant 
the diagnosis and treatment of nervous and mental dis- 
eases. He testified as to his examination of defendant; 
that he found no evidence of brain disease; that defend- 
ant was not suffering from any type of psychotic dis- 
order; that his diagnosis of defendant was that he ‘had 
a personality disorder characterized by emotional in- 
stability, considerable emotional insecurity, and impul- 
siveness; that this would fit into a category under the 
antisocial type of personality disorder; that he was 
legally sane”; that he did not find any indication of 
brain damage; that defendant knew the difference be- 
tween right and wrong and had the mental ability to 
know the nature and quality of his acts; that he had 
normal intelligence; that he was medically sane; that he 
had the mental capacity to form the intent to rob Jen- 
sen and to carry out that intent; and that he had the 
mental capacity to deliberate and premeditate the in- 
tent to murder Jensen and to carry out that intention. 

All of these witnesses were examined and cross-ex- 
amined as to their qualifications, their information of 
the offenses, their knowledge of the defendant, and the 
facts and scientific basis for their conclusions. No ques- 
tion of foundation is presented. We can here only set 
out the broad area of the choice that was put to the jury. 
It is patent that its verdict is amply sustained by the 
evidence. 

The long established and often followed rules are: 
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“And in addition to being unlawful and malicious, to 
make the act of killing murder in the first degree, it is 
only necessary to establish that it was done with de- 
liberation and premeditation, of which there being some 
evidence before the jury, their verdict fixing that as 
the degree of criminality is conclusive on that point.” 
Schlencker v. State, 9 Neb. 241, 1 N. W. 857. (This 
case was reversed and remanded for reasons not involved 
in the above rule of law. See 9 Neb. 300, 2 N. W. 710. 
However, it has been cited as authority for the above- 
quoted rule in Bartlett v. State, 115 Neb. 148, 211 N. 
W. 994.) 

“The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal case 
in which the evidence presents an issue of fact as to 
the guilt or innocence of the accused and the conclusion 
of the jury may not be disturbed by this court unless it 
is clearly wrong.” Sedlacek v. State, 166 Neb. 736, 90 
N. W. 2d 340. 

Defendant’s requested instruction No. 6 is as follows: 
“You are instructed that although you find, beyond a 
reasonable doubt, that defendant was capable of know- 
ing the nature and quality of his act and of distinguish- 
ing between right and wrong with respect to the killing 
of Robert William Jensen, nevertheless, if you should 
further find that at the time of the killing of said Robert 
William Jensen by the defendant, said defendant did 
not then have the mental capacity or ability to deliber- 
ate and premeditate said killing, said defendant, in that 
event, would not be guilty of murder in the first degree.” 
Defendant considers this requested instruction in rela- 
tionship to an instruction given to which we shall refer 
presently. 

The court instructed the jury that “the burden is upon 
the State to prove beyond a reasonable doubt each and 
every one of the elements necessary for a conviction, to- 
gether with the defendant’s sanity.” 

The court further instructed the jury that it could 
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find the defendant guilty, under either or both counts, 
of murder in the first degree, murder in the second de- 
gree, manslaughter, not guilty by reason of insanity, or 
not guilty. The court by its instructions defined terms 
used. It instructed the jury that: “To constitute mur- 
der in the first degree under this first count there must 
have been an unlawful killing, done purposely and with 
deliberate and premeditated malice.” 

The court then instructed the jury that it should first 
determine whether or not defendant killed Jensen in 
Lancaster County on or about January 27, 1958. If it 
found that he did, it should then consider whether de- 
fendant was not insane at the time of the killing: “If 
you are not satisfied beyond a reasonable doubt that 
the defendant was then not insane, or, in other words, 
if you have a reasonable doubt as to whether the de- 
fendant possessed the necessary mental capacity, as 
hereafter explained, then your verdict must be not 
guilty by reason of insanity, * * *. If, however, you are 
satisfied by the evidence beyond a reasonable doubt of 
the truth of all four of the above material elements, 
you will then proceed to determine whether the defend- 
ant is guilty of murder in the first degree.” 

The court then again instructed that the material ele- 
ment of murder in the first degree was that the defend- 
ant killed Jensen “purposely and of his deliberate and 
premeditated malice. * * * If, however, the evidence 
does not satisfy you beyond a reasonable doubt of the 
truth of the above material element of this count, then 
your verdict as to this count should be not guilty.” 

As it indicated it would do “hereafter” in the instruc- 
tions, the court then instructed the jury that: “* * * 
a person may be suffering from some form of insanity 
or impairment of the mind, yet if he has the mental 
capacity to understand what he is doing and to know 
it is wrong and deserves punishment, he is criminally 
responsible for his acts. In this case if, from all of the 
evidence, you are convinced beyond a reasonable doubt 
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that the defendant committed the crime charged, or one 
of the lesser degrees, and at the time of the commission 
of such crime was of sufficient mental capacity to under- 
stand what he was doing, and was of such mental capacity 
as to know that such act was wrong and deserved punish- 
ment, the defendant would be legally responsible for his 
acts and you should return a verdict of guilty although 
you might find that at the time he was suffering from 
some insanity or impairment of the mind.” 

The defendant makes no contention of error in the 
above instructions. It is patent that the trial court re- 
lated the subject of mental capacity to the element of 
deliberation and premeditation. No other rational con- 
struction can be placed on the ordered sequence of the 
instructions in that regard. 

The established rule is: “It is not error to refuse in- 
structions requested by defendant where the court on 
its own motion has given the substance of such requests. 
The trial court is not required to instruct in the exact 
language of a requested instruction. If the point is 
covered by an instruction couched in proper terms, it 
meets all the requirements of the law.” Grandsinger v. 
State, 161 Neb. 419, 73 N. W. 2d 632. 

The trial court did not err in refusing to give the re- 
quested instruction. 

We have included herein quotations of only a part 
of the trial court’s instructions as to mental capacity. 
With one exception the instructions are not assigned 
as error. 

Within the instruction and near its close, the trial 
court included this sentence: “In this respect, feeble- 
ness of the mind or will, if such you find, even though 
not so extreme as to justify your finding that the de- 
fendant is irresponsible, may nevertheless be properly 
considered by you in determining whether a homicide 
has been committed with a deliberate and premeditated 
design to kill where the grade of the offense requires 
those lements (sic).” 
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Defendant’s complaint by way of argument is directed 
largely at the inclusion of the above last-quoted lan- 
guage. It is contended that it refers to only “one factor 
of deliberation and premeditation for the purpose of de- 
termining the degree of the offense, and not whether 
one has been committed.” 

Defendant contends that the trial court by this lan- 
guage excluded from the consideration of the jury all 
evidence of the mental condition of the defendant, ex- 
cept that which could be classified as “feebleness of the 
mind or will’ in determining whether there was present 
a deliberate and premeditated design to kill. 

We do not so read the instruction. There was evi- 
dence offered which the defendant claimed went directly 
to the question of feebleness of the mind or will of the 
defendant. Specifically the court directed the jury’s 
attention to that evidence and by the use of the phrase 
“In this respect” tied that evidence into the general evi- 
dence of mental capacity that could be considered by 
the jury to determine whether the offense had been 
committed with “a deliberate and premeditated design 
to kill.” By so doing the trial court included the evi- 
dence of feebleness of mind or will in the evidence on 
the broad issue of deliberate and premeditated design 
to kill. It had done so earlier in defining the crime of 
murder in the first degree. It was done here a second 
time. The trial court did not restrict the issue of crim- 
inal responsibility to the evidence of feebleness of mind 
or will. 

The defendant requested the court to give this instruc- 
tion: “Feebleness of mind or will, even though not 
so extreme as to justify a finding that the defendant is 
irresponsible, may nevertheless be properly considered 
by you in determining whether a homicide has been 
committed with a deliberate and premeditated design to 
kill, and may thus be effective to reduce the grade of 
the offense.” This obviously rests upon our holding in 
Washington v. State, 165 Neb. 275, 85 N. W. 2d 509. 
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It will be noted that the court gave the substance of this 
requested instruction as above set out. 

The rule is: “Ordinarily, error cannot be predicated 
on an instruction given at the request of the complain- 
ing party. Bell v. State, 114 Neb. 17.” Torske v. State, 
123 Neb. 161, 242 N. W. 408. 

We find no merit in the error assigned and above 
discussed. 

The defendant requested the court to instruct the jury 
as follows: “A felonious intent to steal the same is an 
essential ingredient of the crime of robbery and if you 
find that the defendant did not have the mental capa- 
city for forming and entertaining such a felonious in- 
tent at the time of the alleged perpetration of a robbery 
as charged in Count IJ, you are to find him not guilty 
of that crime as charged.” The court refused the re- 
quest. Defendant assigns it as error. 

The court in defining robbery included in the defini- 
tion the clause “with the intent to rob or steal.” In its 
instruction as to count II the court included “intent to 
rob” as an element to be proven. 

Further the court instructed the jury that one of the 
essential elements of the crime charged in count II 
was “the intent to rob or steal.” The court instructed 
that the jury must also consider the material element 
to the State’s case that the defendant “was not insane.” 
The court set out, as hereinbefore stated, the require- 
ments placed upon the State to prove the sanity of the 
defendant. The court further stated that “intent” was 
a necessary element to prove the crime charged against 
the defendant and instructed as to how that could be 
determined. 

The assignment is predicated on the proposition that 
the forming and entertaining of a criminal intent is a 
question for the jury’s consideration in determining 
whether the accused is guilty of the crime charged. 

It appears obvious that the question was submitted 
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to the jury by instructions with which defendant finds 
no fault. 

The established rule is quoted above from Grand- 
singer v. State, supra. 

The assignment is not sustained. 

The theory of the defendant, as stated in the assign- 
ment of error, seems to be that we can reduce the sen- 
tence from death to life imprisonment based on the 
claimed weakness of the evidence as to deliberation and 
premeditation. Either the evidence is sufficient to sus- 
tain the verdict and judgment, or it is insufficient. As 
stated above we have considered the evidence that went 
to the jury and deem it quite sufficient to sustain the 
verdict. When once guilt of murder in the first degree 
is determined the primary duty to fix the penalty rests 
upon the jury. See, § 28-401, R. R. S. 1943; Sundahl v. 
State, 154 Neb. 550, 48 N. W. 2d 689. It is a duty of the 
jury separate and apart and subsequent to the deter- 
mination of guilt of murder in the first degree. 

We discussed section 29-2308, R. R. S. 1943, in Sun- 
dahl v. State, supra. We see no reason to repeat here 
the conclusions there reached. They are in principle 
applicable here. 

We have examined the entire cause and consider that 
no substantial miscarriage of justice has actually oc- 
curred. 

The judgment of the trial court is affirmed. 

Friday, the 27th day of March 1959, between the 
hours of 6 a.m. and 6 p.m. of said day is fixed as the 
date for carrying into effect the sentence of the district 
court. 

AFFIRMED. 

WENKE, J., participating on briefs. 
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GEORGE SMITH, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
93 N. W. 2d 499 


Filed December 19, 1958. No. 34517. 


Criminal Law: New Trial. In a case where there has been a con- 
viction of a criminal offense in the district court and proceed- 
ings have been instituted for review by petition in error in the 
Supreme Court, and thereafter a timely motion for new trial 
on the ground of newly discovered evidence has been filed, the 
district court has jurisdiction to hear and make a determina- 
tion upon such motion without permission of the Supreme Court 
and without suspension of the writ of error. 


Error to the district court for Keith County: Joun 
H. Kuns, JupcE. On motion to suspend writ of error. 
Motion overruled. 


Reddish & Fiebig, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


YEAGER, J. 

In this action in this court George Smith is plaintiff 
in error and the State of Nebraska is defendant in error. 
The defendant in error will be hereinafter referred to 
as the State and the plaintiff in error as the defendant. 

To the extent necessary to relate here, the defend- 
ant was charged with the criminal offense of burglary 
in an information filed in the district court for Keith 
County, Nebraska, containing five counts, each count of 
which contained a separate charge. He was duly tried 
to a jury and was convicted of the several offenses. A 
motion for new trial was duly filed. This motion was 
not ruled upon during the term at which the trial was 
had, which was the March 1958 term. 

Thereafter and within the May term of court it ap- 
pears that a hearing was had on the motion for new 
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trial and affidavits in support thereof. The motion was 
overruled and the defendant was sentenced to serve a 
term of not less than 2 nor more than 5 years on each 
count, the terms to be served consecutively and not con- 
currently. This was on July 18, 1958. 

Thereafter the defendant brought the case to this court 
for review by petition in error the purpose of which 
was to seek a reversal of the conviction and sentences. 
A writ of error was duly issued. 

On November 26, 1958, the defendant filed a motion 
in this court the declared purpose of which is to suspend 
the writ of error. In the motion it is recited that after 
sentence newly discovered evidence was obtained which 
entitles the defendant to a new trial. This second mo- 
tion for new trial does not appear in the record here. By 
recital in the motion filed in this court it is declared 
that a hearing was had in the district court on the second 
motion for new trial on November 20, 1958, but that the 
court found that jurisdiction to consider it was sus- 
pended during the pendency of this error proceeding 
unless leave to consider it is given by this court. 

The motion by its terms goes beyond the question 
of whether or not the district court has jurisdiction to 
hear and pass upon a motion for new trial based upon 
newly discovered evidence after a criminal conviction 
has been taken to the Supreme Court for review by peti- 
tion in error. This question of jurisdiction to hear and 
make an adjudication upon a motion for new trial during 
the pendency of a proceeding in the Supreme Court, 
however, is the only one which may properly be con- 
sidered herein. 

The statutes of this state permit the filing of mo- 
tions for new trial and the granting thereof on the 
ground of newly discovered evidence in criminal cases 
within 3 years of the date of the verdict in the case. 
§ 29-2103, R. R. S. 1943. The motion filed in this case 
was therefore filed in time. The question of whether 
or not it is sufficient in substance is a matter not prop- 
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erly to be considered by this court at this time. That 
is a matter for consideration by the district court. 
There is nothing in the statutes stating or indicating 
that consideration shall be delayed until after the de- 
cision on review by the Supreme Court of a conviction 
of a criminal offense on petition in error, unless per- 
mission to hear and determine is granted by this court. 
No decisions have been cited or found indicating that 
there should be any such delay. Reason appears to in- 
dicate that the legislative intent was that the two pro- 
ceedings as such should be conducted separately and 
independently of each other, and that such independent 
conduct by the district court could not be regarded as 
an invasion of the jurisdiction of the Supreme Court. 
It is to be observed of course that a motion for new 
trial is directed to the trial court. § 29-2101, R. R. S. 
1943. There is no provision for filing such a motion 
elsewhere. As pointed out the only restriction on the 
right to file is that it shall be filed within 3 years after 
verdict. At no point is the right to file or to have an 
original adjudication upon it related to a proceeding 
for review. Specifically the statute relating to the 
filing of a motion for new trial on the ground of newly 
discovered evidence (§ 29-2103, R. R. S. 1943) contains 
no restrictions upon the jurisdiction of that court to 
hear and make an adjudication on the sufficiency or 
merits of the motion at any time after it has been filed. 
Undoubtedly in a case where there had been a con- 
viction and a review on petition in error by the Supreme 
Court resulting in affirmance a motion, if filed within 
3 years, would be proper. If the district court properly 
sustained the motion the conviction and its affirmance 
would be nullified and a new trial would become neces- 
sary. Reasonably therefore it may not well be said 
that the exercise of this original jurisdiction of the trial 
court must be delayed and required to depend upon 
final disposition of the proceeding for review or upon 
consent of the reviewing court, when no such restric- 
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tion of power is declared. If there are valid grounds for 
re-examination on the basis of newly discovered evi- 
dence to ascertain whether or not a person has been 
wrongfully convicted the steps provided for such re- 
examination should be taken timely and without undue 
delay. 

The conclusion reached is that the district court was 
not deprived of jurisdiction to hear and make a deter- 
mination upon the motion filed in that court for a new 
trial based on alleged newly discovered evidence, but 
on the contrary was fully clothed with jurisdiction so 
to do. 

The motion filed in this court to suspend the writ of 
error herein is therefore overruled. 

MOTION OVERRULED. 


Roy WEMMER, APPELLANT, V. RALPH J. YOUNG ET AL., 
APPELLEES. 
93 N. W. 2d 837 
Filed December 26, 1958. No. 34365. 


1. Waters. If by gradual erosion a river becomes the boundary 
of land, the owner thereof is a riparian owner and is entitled 
to any accretion thereto. 


2. If by process of accretion and reliction the water 
of a stream gradually recedes, changes the channel of the 
stream, and leaves the land dry that was previously submerged 
by water, the land is the property of the riparian owner. 

3. The erosion of a river which cuts across riparian land 


and into the land of an adjoining owner destroys the title of 
him whose land was originally riparian and he may not reassert 
his title if the river reverses its movement and new land is 
formed within what were his original boundaries. 

4, Easements: Adverse Possession. The use and enjoyment which 
will create title by prescription to an easement are substantially 
the same in quality and characteristics as the adverse possession 
which will give title to real estate. The use and enjoyment 
must be adverse under claim of right, continuous, open, and 
exclusive, with the knowledge and acquiescence of the owner of 
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the servient tenement, must continue for the full prescriptive 
period, and must be substantially identical. 

To establish a prescriptive right to an ease- 
ment, all the elements of a prescriptive use and enjoyment must 
be established by clear, convincing, and satisfactory evidence. 


6. Easements. If an easement is acquired by prescription, the 
extent of the right is fixed and determined by the user in 
which it originated. To establish an easement by prescription 
the evidence must show the extent of the user for a period of 
10 years. 


An alleged easement that is too indefinite for a de- 
terminate description cannot be established and protected by a 
court of equity. 

8. Waters. Accretion must be expressly excluded from a convey- 
ance to avoid a transfer of it. 

9. Judgments. A judgment rendered in an action does not affect 
or bind a person who was not a party to the action. 

10. New Trial. Newly discovered evidence is not sufficient reason 
for a new trial of a cause if diligence before the trial would 
have produced notice or knowledge of the alleged recently dis- 
covered evidence. 

11. Trial. The law will not intervene to assist a litigant who has 
not exercised due diligence to prevent the result of which he 
complains and which is attributable to his inattention. 

12, Appealand Error. This court may in an equity case give proper 
consideration to the fact that the trial court inspected the 
premises and physical matters involved in the cause and that 
its examination thereof constituted evidence because the rele- 
vant facts observed necessarily affected the mind of the court 
and tended to influence belief or unbelief on the matters at is- 
sue in the case, if there is other competent evidence in the 
record to sustain the findings. 


APPEAL from the district court for Butler County: 
H. Emerson KoxJer, Jupce. Affirmed. 


Theodore L. Richling and Joseph C. Hranac, for ap- 
pellant. 


Frederic J. Coufal, Cassem, Tierney, Adams, Kennedy 
& Henatsch, and Lloyd L. Pospishil, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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BOSLAuGH, J. 


This litigation was instituted by appellant to quiet 
title to the land he claimed to own described as Lot 5 
of Section 12, Township 17 North, Range 4 East of the 
6th P. M., Butler County, and all accretions north there- 
of to the center of the channel of the Platte River as 
against appellees and to have an easement in favor of 
appellant established across the land of Ralph I. Young 
and Anna M. Young, appellees, from the highway 
west thereof along the north line of the Young land to 
the property claimed to be owned by appellant. The 
easement has existed, as he asserted, for as much as 
46 years as a means of ingress and egress to and from 
the property of appellant. He asked to have Ralph I. 
Young and Anna M. Young enjoined from in any man- 
ner interfering with the easement or its use as a way 
to and from the property of appellant and to recover 
from Ralph I. Young and Anna M. Young $900 which 
appellant claimed they, without authority or right, had 
collected and retained as rental from Harry A. Koch 
for the use by him of land which belonged to appellant. 

Ralph I. Young and Anna M. Young, Albin Peltz and 
Ann Peltz, and Harry A. Koch, appellees, denied the 
claims made by appellant as a basis for the relief he de- 
manded and they respectively by cross-petition alleged 
facts sufficient to entitle them to an adjudication quiet- 
ing title in them respectively to the land they claimed to 
own as herein specified. Ralph I. Young and Anna M. 
Young will be hereafter designated as Young, Albin 
Peltz and Ann Peltz will be referred to as Peltz, and 
Harry A. Koch will be hereafter spoken of as Koch. 

Young in his answer and cross-petition alleged that: 
He and his wife were the owners as joint tenants and 
in possession of Lots 1 and 2 and all accretions thereto, 
the south half of the northwest quarter and the north 
half of the northeast quarter including all accretions 
thereto, and the southwest quarter of the northeast 
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quarter of Section 13, Township 17 North, Range 4 
East of the 6th P. M. in Butler County, including all 
islands and the bed of the Platte River lying north of 
the accretions to Lots 1 and 2 and the north half of the 
northeast quarter of Section 13 to the thread of the 
stream of the river except the part thereof sold to Harry 
A. Koch which was the north half of the north half of 
the northeast quarter of the northeast quarter of said 
Section 13 and the accretions thereto. W. A. Malovec 
and wife purported to convey by quitclaim deed to Koch 
the land lying and being between the north line of 
Lots 1 and 2 and the north half of the northeast quarter 
of Section 13 and the Platte River, said lands being 
accreted to said Lots 1 and 2 and the north half of the 
northeast quarter of said Section 13. At the time of the 
execution of the deed W. A. Malovec had no right, title, 
or interest in the lands involved in this litigation but 
the deed and the record thereof are a cloud on the real 
estate owned by Young as above described. At the time 
of the government survey of said Section 13 there ex- 
isted between the north boundary thereof and the Platte 
River an area described in the survey as Lot 5. It com- 
menced at a point on the north boundary of Lot 1 and 
extended eastward therefrom to the east line of Section 
13. After the survey but many years prior to 1930 the 
Platte River by slow and imperceptible erosion of its 
south bank washed the bank to the south until it was 
entirely south of the original northern boundary of Lots 
1 and 2 and was south of virtually all of the northern 
boundary of the north half of the northeast quarter of 
Section 13. Lot 5 as it existed north of Lot 1 was en- 
tirely washed away by the river and the part of Lot 5 
north of the northeast quarter of Section 13 was vir- 
tually all washed away. Subsequent to the southern- 
most erosion of the south bank of the Platte River 
along the north edge of Section 13 the river began slowly 
to wash particles of soil against the said south bank 
where they adhered and by process of accretion began to 
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extend toward the north until said bank reached the 
location it now occupies. The district court for Butler 
County in an action therein brought and prosecuted by 
Frank W. Barcal, who was then the owner of the real 
estate now owned by Young, against Milo Evans, in 
which it was alleged that Milo Evans was claiming a 
part of said property, found and adjudicated that the 
title to the property involved therein should be and was 
quieted in Frank W. Barcal and that all the land that 
had existed between Lots 1 and 2 and the north half 
of the northeast quarter of Section 13 and the Platte 
River at the time of the government survey had long 
since washed away and was no longer in existence and 
no part of the land now lying north of Lots 1 and 2 
and the north half of the northeast quarter of Section 13 
was land that had existed at the time of the government 
survey. Island No. 1 divides the Platte River into two 
channels, one to the north and one to the south of it. 
Lying to the south and west of island No. 1 is another 
island the eastern end of which lies immediately south 
of the west end of island No. 1. The second island men- 
tioned above has been for convenience identified as 
island No. 2. The thread of the stream of the Platte 
River west of island No. 1 is and had been before island 
No. 2 was formed north of island No. 2. The thread 
of the channel of the Platte River south of island No. 1 
is and had been since before the formation of island No. 
2 north of it. Young is the owner of the mainland south 
of island No. 2 and by virtue of such ownership Young 
owns to the thread of the stream of the Platte River 
including island No. 2. Young and his predecessors in 
title have for more than 40 years last past been in the 
open, notorious, actual, hostile, exclusive, and adverse 
possession under color of title of the property owned by 
Young as above stated. Young asked the court to quiet 
title to the property owned by him and to bar the plain- 
tiff and the codefendants from asserting any claim there- 
in or right thereto; to cancel the deed from W. A. Mal- 
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ovec and wife to Harry A. Koch; and to enjoin the ap- 
pellant from asserting any right-of-way or easement in, 
to, or over the property of Young. 

The cross-petition of Peltz asserted he owned Lots 2 
and 3 south of the Union Pacific right-of-way and the 
accretion to Lot 1 in Section 12, Township 17 North, 
Range 4 East of the 6th P. M., Colfax County. He as- 
serted ownership of island No. 1 by patent and mesne 
conveyances and the ownership of islands described in 
the record as Nos. 2, 3, and 4. Island No. 2 was de- 
scribed as south of Lots 2, 3, and 4 of Section 12 and 
south and west of island No. 1. Islands Nos. 3 and 4 
were described as immediately west of or on the Colfax- 
Dodge County line and immediately south of island No. 
1. He asserted that he derived his original title from 
the United States and is entitled to all the accretion to 
the real estate for the reason that he and his predeces- 
sors in title have at all times been riparian owners and 
are entitled to all of the real estate over which the 
Platte River flows with reference to the banks and the 
thread of the stream as they then existed; that he or his 
predecessors have not surrendered or lost any of their 
right to the real estate to the center or thread of the 
stream of the Platte River as it existed in the year 1857 
when it was orginally surveyed, laid out, and recorded; 
that since that survey and more than 16 years ago islands 
Nos. 2, 3, and 4 to which he claims title were created 
from the bed of the river; that the real estate owned 
by him was during the year 1857 and has since been 
located north of the center or thread of the Platte River; 
that the principal portion of the stream of the river 
then flowed and now flows south of all the real estate 
above described and claimed by the cross-petitioner and 
he is entitled to have the title thereto quieted and con- 
firmed in him; and that he and his predecessors in title 
have had continuous, notorious, and exclusive adverse 
possession of islands Nos. 2, 3, and 4 under claim of 
title for more than 10 years last past and for this addi- 
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tional reason he is entitled to have the title to the real 
estate quieted in him. He prayed for an appropriate 
adjudication by the court. 

The substance of the answer and cross-petition of 
Koch was the assertion that he was the owner of the 
north half of the north half of the northeast quarter 
of the northeast quarter of Section 13 and the accretion 
thereto. The accretion is described as beginning at the 
northeast corner of Section 13, thence west along the 
north line of that section 1,440 feet, thence north at 
right angles to said north line to the center of the Platte 
River, thence east along the center line of the Platte 
River to the east line of said section as extended, and 
thence south along the east line of Section 13 to the point 
of beginning. Koch asserts that he made a lease with 
Young for the premises described in the lease, entered 
into possession and occupancy thereof, and paid to 
Young the rental as required by the terms of the lease 
until Koch obtained title to the premises by deed from 
Young and deed from W. A. Malovec and wife; that the 
adjudication made by the district court for Butler 
County in the case of Frank W. Barcal v. Milo Evans 
on September 6, 1930, was and is res judicata of all 
issues with respect to the lands between the Platte 
River and the north line of said Section 13; that the 
judgment in that case adjudicated the question of all 
lands between the north line of said Section 13 and the 
Platte River as being accretion land to said Section 13 
and therefore plaintiff (appellant) has no valid right or 
claim to any of said land; that any claim asserted by 
him thereto is subject to and barred by the adjudication 
aforesaid; and that Koch and his grantors have had and 
maintained actual, open, continuous, and exclusive ad- 
verse possession of all said accretion lands, claiming 
title thereto for a period of 50 years last past. A judg- 
ment quieting title to the lands was the relief the 
cross-petitioner sought. Issue was joined by appropri- 
ate pleadings to the answers and cross-petitions. 
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The findings and judgment of the district court may be 
summarized as follows: That the judgment in the case 
of Frank W. Barcal v. Milo Evans in the district court 
for Butler County was not binding upon appellant; 
that the deed from W. A. Malovec and wife to Koch 
describing lands in Section 13 was ineffective for the rea- 
son that the grantors at the time of the conveyance 
had no right or title to the real estate described in the 
deed; that subsequent to the 1857 survey the Platte 
River moved southward so that all that part of Lot 5 
east of a point 1,558.2 feet west of the southeast corner 
of Section 12 and all that part west of a point 2,690.2 
feet west of the southeast corner of Section 12 washed 
away; that subsequent thereto accretion added to the 
south bank so that now all the river bank is north of 
the north line of Section 13; that the accretion attached 
to and became the property of the owners of the south 
bank; that the accretion that attached to the south bank 
west of a point 2,690.2 feet west of the southeast corner 
of Section 12 became the property of predecessors in 
title of Young; that all the accretion that attached to 
the bank between a point 1,558.2 feet west of the south- 
east corner of Section 12 and a point 2,690.2 feet west 
of the southeast corner of Section 12 became the property 
of the predecessors in title of appellant; that all the ac- 
cretion that attached to the south bank for a distance 
of 1,440 feet west of the southeast corner of Section 
12 became the property of the predecessors in title of 
Koch; that all the accretion to the south bank between 
points 1,440 feet and 1,558.2 feet, respectively, west of 
the southeast corner of Section 12 became the property 
of the predecessors in title of Young; that at the time 
of the formation of island No. 2, island No. 1 extended 
500 feet westerly of its present position and at that time 
the thread of the river was north of island No. 2 but 
that the thread of the river between island No. 1 and 
the south bank of the river was south of islands Nos. 
1 and 2; that plaintiff (appellant) failed to prove a right- 
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of-way or easement across the land of Young and plain- 
tiff likewise failed to establish any right to a money 
judgment against Young; and that it was stipulated 
by the parties to the litigation that boundaries between 
the various tracts of accretion should be parallel to 
the east line of Section 12. 

The judgment rendered by the district court quieted 
title to the accretion lands south of the river and north 
of Section 13 as follows: The east 1,440 feet of the ac- 
cretion in Koch, the next 118.2 feet of the accretion in 
Young, the next 1,132 feet of the accretion in plaintiff, 
and the remaining accretion to the west line of Section 
12 in Young. Title to island No. 2 was quieted in Young 
except for the part thereof east of a north-and-south 
line drawn 500 feet west of the west tip of island No. 2 
and that part of the island was quieted in Peltz. Motions 
for a new trial were each denied and appellant has 
prosecuted this appeal. 

The government survey of 1857 located Section 13, 
Township 17 North, Range 4 East of the 6th P. M., as 
what is now the northeast section in Butler County. 
The Platte River at that place was about a half mile in 
width and made a curve toward the east in its immedi- 
ately previous northeasterly course. Section 12 was 
immediately north of Section 13 above described and was 
to a very considerable extent the bed of the river. The 
northwest portion of Section 13 was at the time of the 
survey riparian. The south bank of the river, because 
it was coursing to the north and east, crossed the north 
line of Section 13 more than one-fourth of a mile east 
from the northwest corner of Section 13. There was 
a wedgelike area of land between the north line of Sec- 
tion 13 and the south bank of the Platte River. It was 
surveyed and designated Lot 5 of Section 12, Township 
17 North, Range 4 East of the 6th P. M. in Nebraska. 
It extended along less than the east three-quarters of the 
north section line of Section 13. The west point of it 
was where the river intersected the north line of Sec- 
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tion 13 and the east side was the east line of said Sec- 
tion 12. The survey represented the length of the lot 
from east to west as 52.48 chains. Frank W. Barcal 
became the owner of a part of Section 13 which was 
later transferred by his trustees to Young. 

Appellant alleged he was the owner of Lot 5 of Sec- 
tion 12 including accretions thereto to the thread of the 
stream of the Platte River and was entitled to have the 
title thereto quieted. He offered as proof of his asser- 
tions in this respect a United States land grant or patent 
for Lot 5 dated June 28, 1937, issued to Henry M. Fleek; 
a deed from the patentee to Roy Wemmer and Joseph 
Zacek for Lot 5 dated December 13, 1945; and a deed 
from Joseph Zacek and his wife to Roy Wemmer for an 
undivided one-half interest in Lot 5 dated August 1, 
1950. There were no restrictions as to accretions in 
these conveyances. Appellant refers to this evidence 
as a prima facie case as to the ownership by him of 
Lot 5 and the accretion thereto. 

Appellant disputes the correctness of the findings of 
the trial court that the Platte River, by washing, eroded 
and obliterated large parts of Lot 5, thereby making 
considerable portions of Section 13 riparian, and that 
subsequent accretion attached to them became the prop- 
erty of the riparian owners. Appellant argues that there 
was insufficient evidence to establish southern encroach- 
ment of the Platte River to the high bank. The high 
bank of the Platte River was the location where the 
southern encroachment of the river ceased in the area 
involved in this case and the change in the elevation 
from the high bank to the lower ground to the north of 
it was estimated to be an average of about 5 to 6 feet. 
The high bank is somewhat discernible on a photo- 
static copy of an aerial map made in 1938 and it is defi- 
nitely exhibited on the map of the Backlund survey 
which is a part of the evidence in this case. Appellees 
produced substantial evidence of the fact that the Platte 
River in the early part of the present century flowed 
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along and against the high bank. Louis Barcal, a wit- 
ness produced and examined on behalf of appellees, said 
he was born in 1888 and was 68 years of age. His father 
bought the river farm in 1903 when witness was 15 years 
of age from William Husenetter. This land was later 
sold to Young and is involved in this case. Witness said 
he helped his father with the work on the farm for about 
9 years and he visited it at various times thereafter 
until he moved to and lived on the land commencing 
in 1933. He was familiar with the high bank of the 
Platte River, part of which was on the farm and which 
extended from east to west about 200 feet north of the 
buildings thereon. The hay meadow on the farm ex- 
tended to the edge of the high bank. North of the high 
bank in 1903 was water of the river all along the north 
end of the farm. The witness said, ‘In other words, the 
Platte River ran along the high bank in 1903.” He 
moved off the land in 1946 and he said he had been there 
once or twice since. He stated that the high bank is 
some distance farther south now than it was in 1903. 
The water of the river flowed along it in 1903 and it did 
not in 1956. In the former year the water was “under- 
mounting” the bank and it was falling in the river. 
Later the river started to move away from the high bank 
and it increased from the south toward the north, 
starting to leave sand there and working toward the 
north and also growing brush and trees along where the 
water had been. Witness said the high bank now is 
where the river left it. 

Another witness, William Mallovec, also named in the 
record as W. A. Malovec, stated he was nearly 72 years of 
age, was a son-in-law of Frank Barcal, and had been 
familiar with what is referred to in the record as the 
Barcal farm in Section 13, Platte Township, Butler 
County, since 1908 and with the high bank of the Platte 
River, a part of which was on that farm. The high 
bank as it presently exists was, in his judgment, 400 
feet farther south on the east half of the section than 
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it was in 1908. The water of the river in 1908 was 
along the high bank on the northeast part and a little 
off of the bank on the northwest corner. There was a 
little accretion between the high bank on the northwest 
corner and the river in 1908. It was not much. He 
could not estimate the quantity of the accretion. The 
water of the river was up against the high bank as it now 
exists until in the 20’s the river left the high bank in that 
area approximately as it is now located. 

A third witness, Joe Walla, testified that he was 70 
years old, knew the location of Section 13, and was ac- 
quainted with the area and the part of the Platte 
River concerned in this case. He said he first visited 
the river and the area about the year 1900 and he last 
visited it in the summer of 1956. The south bank of the 
river washed away and most of the erosion was done in 
the “teens somewheres.” The worst stage was then and 
the south bank was hit very hard. Later on the water 
receded and formed a bar and vegetation caught on and 
formed accretion. That was gradual. His best knowl- 
edge was that that was around the 20’s. The high bank 
along there at Koch’s place is about the same today as 
it was when the water left it. He said it seemed it about 
all came the same year gradually but at the west end 
a few years sooner. 

Another witness, Frank Shavlik, related that his age 
was 70 years and that he lived all his life in Saunders 
County. He had knowledge of Section 13 described 
above, the location of the Koch cabin, and the location 
of the Young farm. He had been since he was a young 
man familiar with the Platte River in that area. He 
went to the river about every week from about the 
year 1915. During the early years of his experience 
there the water was from the south bank to island No. 
1. In about 1916 and 1917 the river started to under- 
mine the south bank and this continued, as he remem- 
bered it, until about 1920 when the water started to 
recede north from the high bank. He was married in 
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1922 and in June of that year he took a group to the 
river to swim opposite the Koch shack. They walked 
about 400 yards out to where the water was so they could 
swim. During those years there was a gradual receding 
of the river, a filling in, and sand bars formed and be- 
came visible. 

The testimony of these long-time residents of the 
area of the fact of the encroachment of the Platte River 
to the high bank as it exists and has existed since about 
1920 is substantially in agreement in all material and 
important aspects. There has been no attack made 
upon it by the production of other testimony of wit- 
nesses to dispute or disprove it notwithstanding about 
6 years elapsed between the commencement of the case 
and the time of the trial. It is only said concerning 
these witnesses that their testimony is unreliable be- 
cause there were some discrepancies as to dates of 
events related by them. They were elderly men who 
testified to events during their respective youths. Such 
variations as to events of at least 30 and up to more 
than 50 years ago may not destroy testimony which in 
its most important aspects is harmonious. This is espe- 
cially true since it is not contradicted by other testi- 
mony. Appellant in this respect relied upon what he 
refers to as his prima facie case. 

There is other evidence that the area north of the high 
bank was submerged by water more than 30 years ago as 
the witnesses produced by appellees asserted. Frank 
Pipal is an educated and experienced forester. He has 
a Bachelor’s and a Master’s Degree in that subject. He 
has practiced for more than half a century in that field. 
He was for more than 10 years the city forester for the 
city of Omaha. He testified he wrote his Master’s 
thesis concerning cottonwood trees. That effort en- 
compassed about 9 months. He said he could learn the 
age of trees, and especially cottonwood trees, by a ring- 
counting method. He walked through about two-thirds 
of the mile north of Section 13 and he watched while 
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driving in an automobile for the largest tree in the area. 
He found a 37-year-old tree near the Novak cabins on 
the Young land and a 31-year-old tree at or near the 
Koch cabin. These were the largest trees he could find. 
He explained the probable yearly growth of such trees 
in that area as indicating also the age and size of the 
trees on the accretion land. This evidence is undis- 
puted and corroborates the testimony of the witnesses 
who testified concerning the encroachment of the Platte 
River to the south, its subsequent recession, and the 
later formation of accretion extending north from the 
high bank. Appellant comments on some uncertainty of 
the witness Pipal as to geographic orientation when he 
was at the river, but appellant furnished nothing in the 
case reflecting in any manner on his knowledge of 
trees or his ability to determine the age of them. Ap- 
pellant made no appropriate attempt to weaken or 
overcome the significant information furnished by Pipal. 

Appellant argues that appellees did not establish that 
the encroachment of the Platte River to the south to 
the location of the high bank was slow and gradual. 
He says this was a requirement if appellees are to pre- 
vail in the litigation. The record yields evidence to this 
effect: In 1903 the water of the river was undermin- 
ing the south bank and it was falling in the river. There 
was an area of government land and the water took all 
of that away except a strip where Mat Fleek was lo- 
cated in about the middle of the section from east to west. 
The present location of the high bank is farther south 
than it existed in 1911 or 1912 because the bank was 
“uundermounted” and fell in the river. (The word “un- 
dermounted” probably was intended to be “under- 
mined.”) The high bank at the time of the trial was 
where the river had washed it. Since 1908 the river 
had washed back over the east part of the section about 
400 feet. The water quit cutting the bank after 1920. 
During the first World War the water along the south 
bank toward the east was about 8 feet deep. In the 
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years 1916 and 1917 the river was undermining and 
washing away the south bank of the river. It was then 
cutting over a distance estimated at 80 rods. About the 
year 1900 there was not a tree on the south bank or 
north of there to Murphy Island, described in the 
record as island No. 1. The water of the river was con- 
tinuous from its south bank to its north bank. The worst 
stage of the washing of the south bank of the river was 
in the period of 1913 to 1920. The water hit the south 
bank hard in that period. Later the water receded and 
formed a great bar. Vegetation caught on and formed 
that accretion. The south bank of the river along Sec- 
tion 13 all receded to the south about the same time and 
the encroachment to the south discontinued after 1920. 
This evidence is substantially without contradiction. 
The language of the witness as to “undermounting” by 
the river, the bank being undermined by the river re- 
sulting in the soil being washed into the river, and the 
river receding until about the early 20’s does not admit 
of uncertainty that the south bank of the river was 
destroyed by wearing or erosion by the water of the river 
slowly and gradually and not by an avulsion or a swift 
change in the course of the river. It is certain that 
when ‘the Platte River by gradual process of wearing 
and washing of its south bank encroached upon Section 
13, the owners of the land affected because thereof be- 
came riparian owners and the accretion thereto became 
the property of the then owners and their successors in 
title. The small part of Lot 5 of Section 12 which sur- 
vived the encroachment of the river to the south com- 
menced 1,558.2 feet west of the northeast corner of 
Section 13 and extended west 1,132 feet to a point on the 
north line of said section which is 2,690.2 feet west of 
the southeast corner of Section 13. The part of the lot 
which remained was at its widest point 67 feet from 
north to south and it commenced at a point on the east 
and extended to a point on the west. 

The patent for Lot 5 was issued to Henry M. Fleek 
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June 28, 1937. The patentee is generally named in the 
record in this case as Mat Fleek. He lived down at the 
river as early as 1936. The Barcal land, afterwards con- 
veyed to Young, was occupied and used by Louis Barcal 
at that time. The accretion north of substantially all of 
the west half of Section 13 was pasture and Louis Bar- 
cal ran cattle in the pasture which was fenced each of 
the years of 1933 through 1946. Mat Fleek made no ob- 
jection thereto or assertion of right of ownership or 
possession of the land. He made no claim to the Barcal 
pasture. Barcal leased a part of the accretion land 
during that time to Novaks and four others for hunting 
and fishing purposes and they used it as the lease au- 
thorized. It is convincingly significant that the patentee 
was contented with the part of Lot 5 left after the en- 
croachment of the river and that he made no assertion 
of right in him to the land which he apparently knew 
rightfully belonged to Barcal. It is more than slightly 
significant that Mat Fleek must have watched Novak 
and his associates use the lease, build a cabin on the 
accretion, install a well, and fish and hunt on the land 
without objection, protest, or resistance from him. It 
is a permissible, if not a necessary, conclusion that Mat 
Fleek knew he did not own the accretion and that it 
belonged to the Barcal land to which it was attached. 

The evidence is not disputed that the accretion north 
of approximately all the west half of Section 13 was 
fenced and used by Barcal in the year 1933 and there- 
after continuously through 1946 as a pasture for cattle. 
This use was continued until 1956 by Young, the pur- 
chaser of the land. A part of the accretion land was 
leased for hunting and fishing purposes for the period 
from August 23, 1933, to the time of the trial of this 
case to Novaks and four others. The accretion land was 
occupied and used by Young and his predecessors in title 
and those holding under them for the purposes for which 
it was adapted. Their possession was open, notorious, 
continuous, exclusive, and adverse under claim of right 
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and title for more than 10 years after the issuance of the 
Fleek patent. Title to land by adverse possession must 
be proved by actual, open, exclusive, and continuous 
possession under a claim of ownership for a period of 
10 years. The possession is sufficient if the land is used 
continuously for the purpose to which it is in its nature 
adapted. Cassens v. Wisner, 122 Neb. 408, 240 N. W. 
526; Worm v. Crowell, 165 Neb. 713, 87 N. W. 2d 384. 
There is no issue concerning the ownership of Lots 
2 and 3 and the accretion to Lot 1 of Section 12, Town- 
ship 17 North, Range 4 East of the 6th P. M. in Colfax 
County by Peltz. This land is on the north of the Platte 
River and extends from the east line of Section 12 three- 
fourths of a mile west. It is riparian to the river. Peltz 
is the only party to this litigation who owns real estate 
along the north bank of the river. The claim of owner- 
ship of real estate in the Platte River by appellant and 
appellees other than Peltz is based on their ownership of 
the fee title to the south bank of the river. Likewise the 
ownership by Peltz of Murphy Island or, as it is desig- 
nated in this record, island No. 1, is not contested herein. 
The ownership of islands Nos. 3 and 4 was an issue in 
the case in the district court. Peltz claimed to own 
them because, as he asserted, they were riparian to island 
No. 1. Koch contended they were riparian to the land 
he owned south of them. Appellant claimed them be- 
cause of his ownership of Lot 5. The issue as to the 
ownership of islands Nos. 3 and 4 has been eliminated 
as to appellees because Peltz has abandoned any claim in 
and to island No. 4 and he and his wife conveyed any 
interest they had therein to Koch. Likewise Koch has 
abandoned any claim in and to island No. 3 and he 
and his wife conveyed any interest they had therein to 
Peltz. There was a controversy in the district court 
as to the ownership of island No. 2. That issue was 
vigorously and extensively litigated. The district court 
determined that the part of island No. 2 west of a line 
500 feet west of the west tip of island No. 1 was the 
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property of Young and the part of island No. 2 east of 
that line was the property of Peltz. There is no cross- 
appeal and the decision of the trial court in that respect 
is final. There is no issue between appellant, Young, 
or Koch with regard to the channels in the river since 
these parties each own land on the south bank of the 
river and their attitudes are identical. 

Koch became the owner of the north half of the north 
half of the northeast quarter of the northeast quarter 
of Section 13, Township 17 North, Range 4 East of the 
6th P. M. in Butler County, and the accretion land de- 
scribed as commencing at the northeast corner of Sec- 
tion 13, thence west along the north line of the section 
a distance of 1,440 feet, thence north at right angles to 
the said north line to the center of the Platte River, 
thence east along the center line of the river to the east 
line of Section 13 as extended, and thence south along 
the extended east line of Section 13 to the point of be- 
ginning, by a conveyance thereof to him by Young 
dated April 9, 1951. Koch had been in the possession of 
and he had used the area described by metes and bounds 
and in addition thereto a strip 118.2 feet immediately 
to the west thereof for several years before the con- 
veyance last above described. The area extended west 
from the northeast corner of Section 13 a distance of 
1,558.2 feet to the point where the high bank of the 
river and the north line of Section 13 intersected, thence 
north to the thread of the stream of the Platte River, 
thence east to the east line of Section 13, thence south 
to the place of beginning. It was claimed that there 
was incorrect information as to the distance from the 
northeast corner of Section 13 to the point of intersec- 
tion of the high bank and the north line of Section 13 and 
that it induced a wrong description of the property 
intended to be conveyed to Koch by Young. The strip 
118.2 feet wide above referred to has been since the 
trial of the case conveyed by Young to Koch and thereby 
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any issue concerning it between them has been resolved 
and requires no further notice herein. 

The record is convincing that at some time after the 
government survey of 1857 the south bank of the Platte 
River as it then existed in said Sections 12 and 13 eroded 
southward by the action of the river; that all of Lot 5 
in Section 12 was washed away except the part thereof 
bounded on the south by the south line of said Section 
12 and extending from a point 1,558.2 feet west of the 
southeast corner of said section, thence westerly a dis- 
tance of 1,132 feet; that so much of Lot 5 as it formerly 
existed east of the point 1,558.2 feet west of the south- 
east corner of said Section 12 and so much thereof as 
formerly existed west of a point 2,690.2 feet west of the 
southeast corner of said section was so washed away; 
that after the washing of the south bank it began to 
move northward by the process of accretion and now the 
south bank of the river lies north of the south line of 
Section 12 across that section; that the accretion at- 
tached and became the property of the owners of the 
south bank of the river at the time such accretion be- 
gan; that the accretion to the south bank of the river 
west of a point 2,690.2 feet westerly of the southeast 
corner of Section 12 became the property of the prede- 
cessors in title of Young and by virtue of conveyances 
subsequently made is now owned by Ralph I. Young 
and Anna M. Young as joint tenants with right of sur- 
vivorship; that the accretion which attached to that 
part of Lot 5 remaining after the southernmost erosion 
of the river bank described as a tract or parcel of real 
estate immediately north of and adjacent to the part of 
the south section line of Section 12 between a point 
1,558.2 feet west of the southeast corner of said section 
and extending westerly therefrom along the south line 
a distance of 1,132 feet became the property of the 
predecessors in title of appellant and by virtue of con- 
veyances subsequently made is now owned by Roy 
Wemmer, the appellant; that the accretion that attached 
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to the south bank of the river from the east line of Sec- 
tion 12 to a point 1,440 feet due west of the east section 
line became the property of the predecessors in title of 
Koch and by virtue of conveyances subsequently made 
has become and is the property of Harry A. Koch; and 
that the accretion that attached to that part of the south 
bank of said river between a point beginning 1,440 feet 
westerly of the east line of said Section 12 and ex- 
tending westerly a distance of 118.2 feet became the 
property of the predecessors in title of Young and by 
virtue of subsequent conveyances was at the time of 
the judgment owned by Ralph I. Young and Anna M. 
Young as joint tenants with right of survivorship. 

If by gradual erosion a river becomes the boundary 
of land, the owner thereof is a riparian owner and is 
entitled to all accretion thereof. If by the process of 
accretion and reliction the water of a stream gradually 
recedes, changes the channel of the stream, and leaves 
the land dry that was previously submerged by water, 
the land becomes the property of the riparian owner. 
The erosion of a river which cuts entirely across riparian 
land and into the land of an adjoining owner operates 
to destroy the title of him whose land was originally 
riparian and he may not reassert his title if the river 
reverses its traverse wanderings and new land is formed 
within what were his original boundaries. Worm v. 
Crowell, supra. 

Appellant asserts a prescriptive easement in his favor 
across the Young land from the north-and-south high- 
way on the west section line, east along the northern 
part of the Young property, to the land and cabin of 
appellant. He pleads that this means of ingress and 
egress to and from his property existed for as much as 
40 years. He seeks to enjoin Young from interfering 
with the easement or its use as a road to and from the 
property of appellant. 

Appellant is a resident of Omaha and has been a cattle 
dealer there for about 50 years. He says he went to 
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the area involved in this case in the year 1936. He was 
there then as a guest of Mat Fleek. When appellant 
began his visits to that location he testified that there 
were three routes available to him. His description 
of the courses of the routes was far from clear and cer- 
tain. He claimed to have used each of them. As nearly 
as can be determined from his testimony one of the 
routes was from the east, one from the south which 
passed near the buildings of Barcal, and another from 
the west beginning with the first road in Butler County. 
This third route was in fact two, one north of the fence 
on the Young property and one south of the fence. 
Appellant traveled each of these routes as his conven- 
ience suggested. He continued to use all three ways to 
get to Mat Fleek’s cabin. Before 1945 there was an- 
other road, which made four, according to the testimony 
of appellant. The course of the fourth route was not 
given by him. There were two roads eliminated and 
discontinued by Young without the consent of appel- 
lant and without objection, protest, or resistance from 
him. 

There was a road in 1933 from the north-and-south 
highway along the west section line of Section 13 near 
the south or high bank of the Platte River. The testi- 
mony advises that it was a winding road extending to 
the east to the farm buildings on the Barcal land. There 
was a fence north of the road. The road was moved in 
1934 several hundred feet south and it extended directly 
east and west. This was done by and for the convenience 
of Barcal or his tenant. The road then approached the 
farm buildings from the south and the old or former road 
was not used afterwards. Young became the owner of 
what had been the Barcal land and in 1947 a road was 
located to the north above the high bank. Since that 
time it has been the only road west of the farm build- 
ings. That road was about a quarter of a mile north 
of the immediately former one. There was an entrance 
to the accretion through a gate in the fence. The orig- 
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inal gate was near the north-and-south public highway 
along the west line of Section 13. Young, when he 
took possession of the land, located a gate approxi- 
mately 300 feet east of the old gate and the former gate 
was thereafter not used. 

There were several persons who testified concerning 
a road, or more than one road, at the instance of appel- 
lant. There were only two of these persons who had 
made a trip into that area before this case was instituted 
on March 31, 1951. Gus Lindee, a resident of Omaha, 
said he had known appellant for about 38 years and 
was familiar with his hunting cabin on the Platte River. 
The witness was first there in about 1946. He had 
visited at the Mat Fleek cabin near the river about 1936. 
The route he followed to the Fleek place was by travel- 
ing on the highway west of Section 13. From there he 
said there was a road east on farms east of the section 
line. It turned east, went right down in Fleek’s place, 
and went past it to the east. There were no gates on 
it. He could go north on the section-line road and turn 
east to the Fleek place without interruption. He said 
in later years he came from the east north of Koch’s 
place, turned west, and went to the Wemmer place. 
And down through the years from 1936 until the fall of 
1956 he used both routes, one from the west and one 
from the east. Neither of the routes he described was 
identifiable as a route of travel that was described by 
appellant in his testimony. 

Witness Fred Pinnow, a resident of Omaha and an 
acquaintance of appellant since about 1923, said he 
was acquainted with the area where appellant has his 
hunting shack on the Platte River. Witness first went 
there about 1945 or 1946 when Mat Fleek was living in 
the area. He was there many times after appellant ac- 
quired the Fleek place and built his cabin. Witness said 
he traveled from the highway west of Section 13 on a 
road that went east to the Young buildings. It then 
made a swing, went through a yard, right on down to 
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the Wemmer shack, and right on east. He said there was 
no fence or gate across that road when he first used it. 
Later there was but he could not tell when. He said 
he afterwards traveled to the Wemmer cabin from the 
west and from the east but he did not attempt to describe 
the course he followed. The route from the west as he 
described it or the one from the east mentioned by him 
cannot be identified with any of the four routes men- 
tioned or specified in the testimony of appellant. The 
most enlightening statement made by this witness was 
when he was asked where the fence along the road from 
the west was placed and he answered: ‘Various places. 
They sometimes made us turn in way down on the 
west end and drive up in the pasture and we went 
through the barnyard. There was never any certain 
way of going. You just got there.” 

The two persons who testified in an attempt to estab- 
lish a prescriptive easement who had observed or ex- 
perienced traveling conditions and routes to the cabin 
long enough before this case was commenced to be able 
to testify to right by prescription were appellant and 
Gus Lindee. Their testimony has been noticed and 
summarized above. Appellant spoke of several roads, 
at least four, and he mentioned five. Gus Lindee traveled 
a route indefinitely described from the west section line 
but whether it followed the high bank or went down 
to the accretion is not stated. He gave no specifica- 
tions of the way of travel. Appellant employed any 
one of several ways in his travel as his convenience dic- 
tated. He made no claim of right to any of them. The 
evidence does not contain specifications sufficient to 
enable a court to locate and describe a prescriptive ease- 
ment for the purposes claimed by appellant. The per- 
missible inference from the record is that appellant used 
ways of travel to his cabin that were indicated by the 
farm owner or his tenant for the use and convenience 
of the Young farm. Appellant used these without claim 
of right and when a change was made in them by the 
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owner of the land, appellant utilized the new way with- 
out objection or argument. This practice persisted until 
this litigation had its inception. Then for some reason 
appellant sought to convert what had been an agreeable, 
friendly, and permissive use of a way of travel as a 
courtesy granted one neighbor to another into a road- 
way sanctioned and mandated by the court. This claim 
of appellant must fail because the proof is not sufficient 
to establish a prescriptive easement to his land or cabin 
from the west or from the east. 

The proof concerning the claim of appellant of a pre- 
scriptive easement is equivocal, uncertain, and unsatis- 
factory. It is not of the quality that is required to es- 
tablish such a right. A prescriptive easement is not 
looked upon with favor by the law and it is essential 
that all the elements of use and enjoyment necessary to 
give title to real estate concur in order to create an 
easement by prescription. The elements are adverse 
user under claim of right; continuous, open, exclusive, 
and notorious enjoyment and knowledge of the servient 
owner for the full prescriptive period; and identity of 
the thing being enjoyed. The proof must be clear, con- 
vincing, and satisfactory. Jurgensen v. Ainscow, 155 
Neb. 701, 53 N. W. 2d 196; Dunn v. Thomas, 69 Neb. 683, 
96 N. W. 142; Onstott v. Airdale Ranch & Cattle Co., 
129 Neb. 54, 260 N. W. 556; Kuhlmann v. Platte Valley 
Irr. Dist., 166 Neb. 493, 89 N. W. 2d 768. 

A sufficient obstacle to finding that appellant has the 
right he claims is the absence of clear, convincing, and 
satisfactory evidence of when the claimed period of 
adverse user began; from what place the user originated; 
the course of it on the land of what is claimed to be the 
servient estate; the identity of that course during the 
period required to establish an easement; and the quan- 
tity of land affected by the user. The law treats with 
disfavor a claim of prescriptive right based on adverse 
user and requires the elements to be clearly, convinc- 
ingly, and satisfactorily established. A claimed ease- 
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ment must be viewed from both ends of the prescriptive 
period. The nature and extent of the scope of the user 
must from the beginning be clearly established. At 
the end of the period it must appear in retrospect that 
there has been no change or variance from the limits or 
course adopted or established at the beginning. A lesser 
user prevents a right to an easement and a greater user 
is of no importance until the full prescriptive period has 
elapsed from the initiation of the greater use. The law 
requires that the easement must be clearly definable 
and precisely measured. 

In Dunn v. Thomas, supra, before considering the use 
had during the claimed prescriptive period, the court 
closely examined and defined the nature and extent of 
the use in the beginning. It also declared that a pre- 
requisite to acquiring an easement by adverse user was 
that it must be continuous and substantially identical 
during the entire statutory period as to manner and ex- 
tent. In that case the moving of the location of a ditch 
a short distance was considered sufficient to defeat the 
claim of an easement. The language of the case is: “In 
order to acquire an easement by prescription, the ad- 
verse user must not only be continuous in point of time, 
but also substantially identical, during the whole statu- 
tory period, with respect to manner and extent. * * * 
one who seeks to acquire an easement * * * over an- 
other’s land by adverse user, must maintain it without 
material change of location for the full statutory period.” 
See, also, Drieth v. Dormer, 148 Neb. 422, 27 N. W. 2d 
843. 

Fox v. Pierce, 50 Mich. 500, 15 N. W. 880, declares: 
“A right of way that is too indefinite for a determinate 
description cannot be established and protected by a 
court of chancery. * * * A bill to establish a right of 
way and to enjoin encroachments upon it cannot be 
sustained where it does not furnish the means for de- 
claring exactly what the right is and the precise lo- 
cality which it occupies with the shape and dimensions 
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thereof, and where the proofs show nothing but an oral 
agreement for its establishment, and such occasional 
variations in the bounds of the locality as to make it 
impossible to determine where it originally existed.” 

The language in Stubblefield v. Osborn, 149 Neb. 
566, 31 N. W. 2d 547, may be appropriately applied to 
the present case: “In the instant case the evidence by 
the plaintiffs shows the original entry and use to have 
been permissive. The plaintiffs did not inform Bolton 
that they claimed a right-of-way and perpetual ease- 
ment across his land. They crossed the land on occa- 
sions to go hunting, as did others. There was no claim 
of right or exclusive use. The most that can be said 
as to their crossing the lands in question is that it was 
permissive only, a neighborly act on the part of the 
owners or tenants on the land. There was no claim of 
ownership on the part of plaintiffs of such a nature that 
they openly and forcibly asserted directly against the 
actual owners of the land in such a manner that the 
owners would be required to take affirmative action 
against the plaintiffs. We have analyzed the cases cited 
by the plaintiffs as to the presumption arising where 
there has been open, visible, continuous, and unmolested 
use of a roadway across the land of another for a period 
exceeding ten years * * *,. The cases cited by the 
plaintiffs in such respect show affirmative participation 
or negative acquiescence by the owner that placed him 
in a position that would make it properly necessary for 
him to establish the facts that the claims are inconsist- 
ent with his own acts of commission or omission.” The 
evidence in this case fails to show any claim of right 
by appellant or negative acquiescence or affirmative 
participation by the owner of the land which placed 
him in a disadvantageous position. 

Frank W. Barcal and his wife conveyed land owned 
by the former in Section 13 which was riparian to the 
river, with accretion thereto, to W. A. Malovec. The 
grantee and his wife subsequently reconveyed the land 
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to F. W. Barcal, who was the same person as Frank W. 
Barcal, but the last deed made no reference to accretion. 
W. A. Malovec was afterwards one of three trustees to 
whom the land was conveyed in trust by Frank W. Bar- 
cal and his wife. The trustees, as the trust deed author- 
ized, sold and conveyed the land to Young. W. A. Malo- 
vec was one of the grantors in that conveyance. It was 
dated February 29, 1945. W. A. Malovec and his wife 
on January 10, 1951, made a deed to Koch for all the 
land between the north line of Lots 1 and 2 and the 
north half of the northeast quarter of Section 13 and 
the Platte River. It was contended at the trial that the 
last conveyance described above conveyed to Koch title 
to all the accretion to that section. The fact that the 
deed from W. A. Malovec and his wife to Frank W. 
Barcal did not describe the accretion that had formed 
to the land that was described in the deed was unim- 
portant because the deed conveyed any accretion to the 
land which was specified in the deed. Accretion must 
be expressly excluded from a conveyance to avoid a 
transfer of it. Topping v. Cohn, 71 Neb. 559, 99 N. W. 
372; Mulhall v. State, 140 Neb. 341, 299 N. W. 481. 
The trial court correctly adjudicated that the deed to 
Koch was a nullity because the grantors had no interest 
at the time of the conveyance in the land therein de- 
scribed. rs 
Koch contends that the judgment rendered on Sep- 
tember 6, 1930, in case No. 4373 in the district court for 
Butler County in which Frank W. Barcal was plaintiff 
and Milo Evans was defendant determined all ques- 
tions with respect to the lands between the Platte River 
and the north line of Section 13 and adjudicated that 
said lands were accretion. Koch alleged that any claim 
of appellant thereto was subject to the judgment of the 
court in that case. The trial court denied that conten- 
tion and Koch has prosecuted a cross-appeal. There 
were only two parties to that case. Appellant was not 
a party thereto and makes no claim under or through 
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either of the parties to that case. What was decided or 
adjudicated in that case did not affect or bind appellant. 
State v. Chicago, R. I. & P. Ry. Co., 61 Neb. 545, 85 N. 
W. 556, stated on this subject: “It is a maxim of gen- 
eral jurisprudence that a party is not concluded by a 
judgment or decree rendered in an action to which he 
was not a party.” See, also, Agnew v. Montgomery, 72 
Neb. 9, 99 N. W. 820; In re Estate of Vetter, 142 Neb. 
167, 5 N. W. 2d 215; Hanks v. Northwestern State Bank, 
143 Neb. 204, 9 N. W. 2d 175. The conclusion of the 
trial court in this respect was correct and the cross- 
appeal may not be sustained. 

Appellant complains that his motion for a new trial 
on the ground of newly discovered evidence was im- 
properly denied. The alleged newly discovered evi- 
dence said to have been made aware of after the trial 
and an adverse adjudication was that the United States 
government had made a survey of Lot 5 of Section 12 
in 1928 and again in 1932. These alleged facts were dis- 
covered by investigation and inquiry made by counsel 
of appellant after the trial and apparently between 
June 14, 1957, the date of the rendition of the judgment, 
and June 22, 1957, the date of the filing of the motion 
of appellant for a new trial, an assignment of which was 
newly discovered evidence material for the plaintiff 
which he could not with reasonable diligence have pro- 
duced at the trial. There is no claim that discovery 
could not have been made before the trial or that any 
effort to that end was made. It is not said that the sur- 
veys were concealed or hidden from anyone or that 
the facts concerning them could not have been secured 
at any time by proper request therefor. Appellant be- 
came interested in this property in 1945. He com- 
menced this case in March 1951 but the trial of it 
was not had until the year 1957. The evidence claimed 
to have been recently learned of had existed for more 
than 25 years. The facts of any survey made by the 
government are shown by public record. The failure of 
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litigant to investigate such possible source of informa- 
tion falls far short of the reasonable diligence required 
as a condition of securing another trial because of newly 
discovered evidence. § 25-1142, R. R. S. 1943. Newly 
discovered evidence is not in itself reason for another 
trial of a cause if diligence before the trial of the case 
would have discovered the alleged newly discovered 
evidence. The law will not intervene to assist a liti- 
gant who has not exercised due diligence to prevent the 
result of which he complains and which is attributable 
to his inattention. Jensen v. John Hancock Mutual 
Life Ins. Co., 145 Neb. 409, 16 N. W. 2d 847; Grosse v. 
Grosse, 166 Neb. 55, 87 N. W. 2d 900. The motion for 
a new trial because of this assignment was properly 
denied. 

The manner in which this court considers and de- 
cides an equity case has been frequently stated. Keim 
v. Downing, 157 Neb. 481, 59 N. W. 2d 602; Worm v. 
Crowell, supra. The trial court inspected the premises 
and the physical matters involved after the evidence at 
the trial was concluded and before it arrived at a con- 
clusion in the case. This court may in an equity case give 
proper consideration to the fact that the trial court in- 
spected the premises and the physical matters involved 
and that its examination thereof constituted evidence 
because the relevant facts observed necessarily affected 
the mind of the court and tended to influence belief or 
unbelief on the matters at issue in the case, if there is 
other competent evidence in the record to sustain the 
findings. Keim v. Downing, supra; Worm v. Crowell, 
supra. 

The parties to this case stipulated that all north-and- 
south boundaries found to exist between the parcels 
of real estate owned by them should be parallel to the 
east line of Section 12, Township 17 North, Range 4 East 
of the 6th P. M. in Butler County. The stipulation was 
observed by the trial court in the decision rendered 
herein. 
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‘The findings of the trial court are sustained by the 
record and they are adopted by this court as its findings. 
The cross-appeal of Koch should be and it is denied. 
The judgment should be and it is affirmed. 

AFFIRMED. 


Wittiam D. McALExXANDER, ADMINISTRATOR OF THE 
ESTATE OF WILLIAM R. BANNER, DECEASED, APPELLANT, V. 
ESTATE OF DARRELL LEWIS, DECEASED, ET AL., APPELLEES. 
Wittiam D. McALEXANDER, ADMINISTRATOR OF THE 
ESTATE OF WILLIAM R. BANNER, DECEASED, APPELLANT, V. 


DaNniIEL D. LEWIS ET AL., APPELLEES. 
93 N. W. 2d 632 


Filed December 26, 1958. No. 34418. 


1. Negligence. Negligence is a question of fact and may be es- 
tablished by circumstantial evidence. 

In proving a case by circumstantial evidence the law 
requires that the facts and circumstances proved, together with 
all inferences that may be reasonably drawn therefrom, shall 
indicate with reasonable certainty the negligent act complained 
of. 

3. Automobiles: Negligence. Where the circumstances proved 
show with reasonable certainty that the impact of two vehicles 
involved in an accident occurred on defendant’s left-hand side 
of the center of the highway, the evidence is sufficient to go to 
the jury on the question of defendant’s negligence. 

In such a situation the plaintiff is not required 

by proof to eliminate all possibility that the accident may have 

happened otherwise in order to present a case for the jury. 


APPEAL from the district court for Richardson County: 
VIRGIL FALLOON, JUDGE. Reversed and remanded. 


Baylor, Eunen & Baylor, Warren K. Urbom, and Joseph 
C. Murphy, for appellant. 


Paul P. Chaney, Healey, Davies, Wilson & Barlow, 
Patrick W. Healey, and Wiltse & Wiltse, for appellees. 
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Heard before Smumons, C. J., CARTER, .MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


CARTER, J. 

This appeal involves two actions at law which were 
consolidated for trial. They grow out of an automobile 
accident. The plaintiff, the administrator of the estate 
of William R. Banner, deceased, brought one action 
against the estate of Darrell Lewis, deceased, and the 
administrator of said estate, for the death of plaintiff's 
deceased. The plaintiff brought the second cause of 
action against Daniel D. Lewis and Inez M. Lewis, the 
parents of Darrell Lewis, deceased, for the death of 
plaintiff’s deceased, under the family purpose doctrine. 
The trial court directed a verdict against the plaintiff 
in both actions. The plaintiff has appealed from the 
judgments for the defendants entered pursuant to the 
verdicts directed by the trial court. 

The only issue raised by the appeal is whether or not 
the trial court was correct in holding that there was in- 
sufficient evidence of negligence on the part of Darrell 
Lewis to take the case to the jury. We shall limit our 
discussion to that one issue. 

The accident occurred at about 12 o’clock noon on 
March 18, 1954, on state highway No. 67, south of 
Shubert, Nebraska. Plaintiff’s decedent was driving 
south in a Packard automobile accompanied by his wife, 
Elizabeth, and his two children, Judy Ann and Michael 
Ray, aged 3 and 114 years respectively. A Mr. and 
Mrs. Fry were also occupants of the Packard automobile. 

The Chevrolet automobile was being driven north by 
Darrell Lewis. There were no other occupants in the 
Chevrolet car. Mr. and Mrs. Banner, Mr. and Mrs. Fry, 
and Darrell Lewis were killed in the accident. The 
surviving children were of such tender years that they 
were incompetent as witnesses. The result is that there 
were no eyewitnesses to the accident. 

The evidence shows that the road was graveled and 
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about 28 feet wide. It was a very murky day, the evi- 
dence showing that a heavy rain fell within 5 minutes 
after assistance arrived at the scene of the accident. 
The Packard automobile was on the west side of the 
center of the highway within 3 feet of a ridge of gravel 
along the west side of the road. The Chevrolet auto- 
mobile was also on the west side of the center of the 
highway about the same distance from the gravel ridge. 
The two cars appeared to have hit approximately head- 
on. The fronts of the cars were about 1 foot apart, al- 
though parts of the wrecked portions of each of the two 
cars were in contact with the other. There were water 
and grease spots under each car, and none elsewhere 
in the vicinity. There was broken glass around the auto- 
mobiles but little, if any, was found on the east side 
of the center of the road. The evidence shows that 
after the accident Mr. Fry was on the ridge of gravel to 
the right of the Packard car. Mrs. Banner was between 
the ridge of gravel and the Packard car, her body being 
described as hanging out of the front door of the car. 
There were no car tracks or skidmarks observed by any 
one before or after the rain. The front of each car had 
suffered extreme damage. There is no evidence bear- 
ing upon the issue of negligence except as here 
summarized. 

Negligence is a question of fact and may be estab- 
lished by circumstantial evidence. All that the law 
requires is that the facts and circumstances proved, to- 
gether with the inferences that may be reasonably 
drawn therefrom, shall indicate with reasonable cer- 
tainty the negligent act complained of. Cox v. Bab- 
ington, 166 Neb. 609, 90 N. W. 2d 64; Davis v. Dennert, 
162 Neb. 65, 75 N. W. 2d 112. 

The plaintiff alleged in his amended petiticn that 
Darrell Lewis was negligent in that he drove his auto- 
mobile on the west side of the center of the highway, it 
being his left-hand side thereof, and that he failed to 
yield the west half of the highway to the driver of the 
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Packard automobile. In proof of these allegations the 
evidence shows the following circumstances: The two 
automobiles were on the west side of the center of the 
graveled portion of the highway after the accident. 
Each was equally distant from the gravel ridge along 
the west side of the highway. The water and oil marks 
were under the two automobiles and not elsewhere. The 
debris resulting from the collision was on the west 
side of the center of the road. The resulting damages 
to the two cars clearly indicates a head-on collision. 
These circumstances were sufficient to permit the jury 
to find that the impact of the collision occurred on the 
west side of the center line of the highway. There are 
no circumstances indicating any other inference or 
conclusion. The plaintiff is not required to eliminate 
by proof all possibility that the accident may have hap- 
pened otherwise in order to present a question for the 
jury. The jury could find in the case before us that 
the impact of the two automobiles occurred on the 
west side of the center of the highway. Such being 
determined from the evidence, the jury could find that 
Darrell Lewis was negligent in driving his automobile 
on his left-hand side of the road. Such conclusions 
result from inferences that can reasonably and fairly 
be drawn from the proved circumstances. 

The defendants rely upon a line of cases holding gen- 
erally that negligence cannot be inferred from the posi- 
tion of the automobiles after an accident occurred. This 
line of cases is fairly represented by Anderson v. Inter- 
state Transit Lines, 129 Neb. 612, 262 N. W. 445, and 
Bowers v. Kugler, 140 Neb. 684, 1 N. W. 2d 299. A 
close reading of these cases will disclose that their hold- 
ings are that the position of the automobiles after the 
accident will not support an allegation of negligence 
when such positions do not reasonably tend to identify 
the point of impact. This is made clear by the court 
in the Interstate Transit Lines case where it is said: 
“Nothing in the evidence tends to reasonably identify 
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the point of collision, with reference to the center bound- 
ary of the highway.” 

. The circumstances in the instant case are sufficient 
to support a finding that the impact of the two auto- 
mobiles occurred on the west side of the center of the 
highway and that Darrell Lewis negligently operated 
his automobile on the west side of the center of the 
highway while proceeding north, contrary to the rules 
of the road. We necessarily conclude that the evidence 
of the plaintiff was sufficient to present a jury ques- 
tion and that the trial court erred in directing verdicts 
against him. The judgments are reversed and the causes 
remanded for a new trial. 

REVERSED AND REMANDED. 


HARLAN J. NORMAN ET AL., APPELLANTS, V. GEORGE 


SPRAGUE, APPELLEE. 
93 N. W. 2d 6387 


Filed December 26, 1958. No. 34451. 


1. Appeal and Error. In determining the sufficiency of evidence 
to sustain a verdict it must be considered most favorably to the 
successful party, that is, every controverted fact must be re- 
solved in his favor and he should have the benefit of every in- 
ference that can be deduced therefrom. 

2. Trial. In a jury case where different minds may draw dif- 
ferent conclusions or inferences from the adduced evidence, or 
if there is a conflict in the evidence, the matter at issue must 
be submitted to the jury. 


3. In the absence of a request therefor, the trial court 
is not required to give a cautionary instruction relative to the 
weighing of circumstantial evidence. 

4, The meaning of an instruction, not the phraseology, 


is the important consideration, and a claim of prejudice will 
not be sustained when the meaning of an instruction is rea- 
sonably clear. 

5. Trial: Appeal and Error. When different instructions are given 
on the same subject, they should be considered together, and if 
they fairly submit the case, the judgment will not be reversed 
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_ for indefiniteness or ambiguity in one of the instructions. 


— In determining whether or not there was er- 
“ror in a sentence or clause of an instruction, it will be con- 
sidered with the instruction of which it is a part and the other 
‘ instructions, and the true meaning thereof will be determined 
. not from the sentence or clause alone but by a consideration 
_of all that is said on the subject. 
Instructions must be considered and construed 
together, and if they are not sufficiently specific in some re- 
' ‘spects, it is the duty of counsel to offer requests for instruc- 
tions that will supply the omission and, unless that is done, 
the judgment will not ordinarily be reversed for such defects. 


'ApPEAL from the district court for Chase County: 
VICTOR WESTERMARK, JUDGE. Affirmed. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellants. 


Daniel E. Owens and Russell & Colfer, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiffs, Harlan J. Norman and Hugh Leech, here- 
inafter designated by their last names or as plaintiffs, 
brought this action against George Sprague, hereinafter 
called defendant, seeking recovery of damages under 
section 54-601, R. R. S. 1943, for the alleged killing, 
wounding, worrying, or chasing plaintiffs’ sheep by two 
coon dogs owned by defendant. 

Paragraph I of plaintiffs’ petition alleged in substance 
that on and after January 10, 1957, they owned and 
maintained about 1,000 sheep in a corn field on a farm 
in Chase County. Paragraph II alleged that defendant 
resided across the road therefrom and owned two coon 
dogs. Paragraph III alleged that during 2 weeks im- 
mediately preceding January 10, 1957, said dogs con- 
tinually worried and chased plaintiffs’ sheep and killed 
19 of them. Defendant’s answer denied all of para- 
graph ITI, and for want of any competent proof by plain- 
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tiffs of the allegations contained in such paragraph, the 
trial court properly withdrew from the jury defend- 
ant’s alleged liability for the death of said 19 sheep. 

Paragraphs IV, V, and VI of plaintiffs’ petition also 
alleged that on January 10, 1957, defendant’s dogs killed 
26 of plaintiffs’ sheep; wounded and injured 64 of them 
so that it was necessary to dispose of them at the best 
price obtainable; and that plaintiffs’ remaining sheep 
were chased and worried by defendant’s dogs, which 
caused said sheep to be thrown off feed and lose weight. 

For answer, defendant admitted paragraph II of plain- 
tiffs’ petition; and for lack of information as to owner- 
ship of the sheep and the number thereof, defendant 
denied paragraph I, and denied all of paragraphs IV, 
V, and VI. Defendant also alleged that he had owned 
the two coon dogs for several years; that they had al- 
ways been around in the area where defendant re- 
sides and among sheep and other livestock in such area, 
but said dogs never worried, chased, or killed any of 
them; and that plaintiffs’ sheep, if any, died from disease 
or causes other than alleged in plaintiffs’ petition. 

Upon submission of such issues to a jury, it returned 
a verdict for defendant, and judgment was rendered ac- 
cordingly. Thereafter, plaintiffs’ motion for new trial 
was overruled, and they appealed, assigning in sub- 
stance that: (1) The verdict and judgment were con- 
trary to the evidence and law, and the trial court erred 
in overruling plaintiffs’ motion for directed verdict on 
the question of liability of defendant made at the con- 
clusion of defendant’s evidence; (2) the trial court 
erred in failing to instruct on circumstantial evidence; 
and (3) the trial court erred in giving instruction No. 
7. We do not sustain the assignments. 

Section 54-601, R. R. S. 1943, provides in part: ‘“* * * 
the owner or owners of any dog or dogs shall be liable 
for any and all damages that may accrue * * * (2) 
to any person, firm or corporation by reason of such 
dog or dogs killing, wounding, worrying or chasing any 
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sheep or other domestic animals belonging to such per- 
son, firm or corporation.” 

As early as Cook v. Pickrel, 20 Neb. 433, 30 N. W. 
421, this court construed such statute and concluded in 
effect that the owner of dogs was not liable thereunder 
unless competent evidence established that the injury 
or death of such domestic animals was directly attribut- 
able to the killing, wounding, worrying, or chasing by 
the owner’s dogs. 

We have also held that in determining the sufficiency 
of evidence to sustain a verdict it must be considered 
most favorably to the successful party, that is, every 
controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can be 
deduced therefrom. Clouse v. St. Paul Fire & Marine 
Ins. Co., 152 Neb. 230, 40 N. W. 2d 820, 15 A. L. R. 2d 
1008. 

Further, it is well established that: “In a jury case 
where different minds may draw different conclusions 
or inferences from the adduced evidence, or if there 
is a conflict in the evidence, the matter at issue must 
be submitted to the jury.” Behrens v. Gottula, 160 
Neb. 103, 69 N. W. 2d 384. 

In the light of such rules, we have examined the 
pertinent evidence, which as summarized discloses the 
following: Norman lived on a farm 14% miles south of 
Lamar. During the summer of 1956, he and Leech 
entered into an agreement whereby Leech agreed to 
purchase some sheep and Norman agreed to care for 
them. The profits were to be divided equally between 
plaintiffs. Pursuant thereto, Leech purchased and 
weighed 995 sheep in San Angelo, Texas, then had them 
trucked to Imperial and placed them in Norman’s care 
on Norman’s farm. The sheep were lambs which then 
weighed about 50 to 70 pounds each, but Norman kept 
no records; he did not even know the exact number of 
sheep involved, and only three of them were ever 
weighed after purchase and before January 10, 1957. 
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After pasturing the sheep on Norman’s own wheat 
grounds for some time and also in various fields in 
other locations in that community, plaintiffs moved them 
into a 50-acre fenced corn field on the Whitten farm in 
October 1956. That field was located just across the 
road from defendant’s farm and about 30 rods from de- 
fendant’s farm yard. One Smith was in possession of 
the improvements on the Whitten farm at that time, 
but one Mauer, Whitten’s son-in-law, occupied them as 
a tenant after about December 6, 1956, when Smith 
vacated the premises. 

Norman usually drove over from his farm to such 
corn field each morning to look after the sheep and 
see that they had water and food. In the meantime, 
plaintiffs had lost several sheep without knowing the 
cause of death. Norman stated that: ‘* * * at one time 
we thought maybe it was kidney stones; some said it 
was and some said it wasn’t.” One dead sheep was 
posted and a kidney stone was pressure-forced out of 
it. Defendant, who acted as a kind of unlicensed vet- 
erinarian in the community, had so forced a kidney 
stone out of one of plaintiffs’ live sheep, but it died. 
Defendant visited with Norman many mornings among 
the sheep, and observed that there were usually dead 
sheep and also sick live ones that stood stiff in their 
back parts, a symptom of kidney stones. 

The sheep had been sheared about December 1, 1956, 
and within 2 or 3 weeks before January 10, 1957, plain- 
tiffs found 10 dead sheep scattered throughout the field. 
Also, later and before January 10, 1957, they found 
nine more dead sheep in the same area. An examina- 
tion of all of them by plaintiffs and some of them by 
defendant and a veterinarian failed to determine or 
discover what happened to such 19 sheep or caused their 
death, although one of them had a bruise on its neck 
which might have been a dog bite. 

Prior to January 10, 1957, Norman and Mauer had 
many times seen defendant’s rather large, lop-eared 
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coon dogs trailing and hunting through plaintiffs’ field 
of sheep without killing, wounding, worrying, or chasing 
any of them in any manner, and no one ever did see 
them do so at any time, either prior to or on and after 
January 10, 1957. In that connection, once defendant 
asked Norman, “ ‘What do you think about them dogs 
running through your sheep,’” and Norman replied 
that he “didn’t think they were hurting them,” or, as 
stated by defendant, Norman replied, “ ‘No, let them go, 
I think they are protection on coyotes.’ ” 

After dinner on January 10, 1957, Mauer saw one live 
sheep near his corrals, and a couple of hours later he 
saw three or four more there. An attempt to drive 
them away failed. They simply did not move, but 
stiffly stood their ground or lay down. He then heard 
some dogs out in plaintiffs’ corn field barking and howl- 
ing in the same manner as he had heard defendant’s coon 
dogs do, and he assumed that they were defendant’s 
dogs because he had seen them running back and 
forth from that field during the afternoon. He had never 
seen defendant’s dogs chase or inflict any damage on 
plaintiffs’ sheep, although he had heard them barking 
and had seen them trailing through the sheep in the 
field many times before January 10, 1957. After dark, 
about 6 p. m. on that date, Mauer tied his own dog in 
his barn, but that dog barked continuously. Mauer 
also heard dogs barking over in plaintiffs’ corn field, 
so he telephoned Norman and told him to come over 
because there seemed to be a disturbance in his sheep. 
In that connection, there were other dogs in the neigh- 
borhood. A neighbor living % mile east of Norman’s 
place owned a pretty good-sized dog that was a “cross 
with a police dog,” but Norman testified that he never 
saw that dog where the incidents here occurred. An- 
other neighbor had a shepherd dog, but Norman testi- 
fied that he never saw such dog out there. Another 
neighbor who lived 34 mile north of there had a dog, 
but Norman testified that he had never seen that dog 
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“tear around.” Also, Mauer had a golden retriever. 
He testified that he had owned the dog only a few weeks 
so he kept the dog close to him and tied at night, and 
that he had no knowledge that the dog ever got out and 
molested plaintiffs’ sheep. In such respects, plaintiffs 
argued that all other dogs in the neighborhood had 
been accounted for, as well as the possibility of attack 
by coyotes, upon the basis of modus operandi and physi- 
cal facts, therefore, as a matter of law, the court was 
required to conclude that the injuries and death of 
plaintiffs’ sheep were directly attributable to defend- 
ant’s dogs. We cannot agree, because under all the facts 
and circumstances that issue was for determination by 
the jury. 

Norman went over to the field immediately after being 
called by Mauer. He then drove through the gate, 
flashed his car lights, and saw a band of sheep circling 
around. He hollered, and defendant’s two dogs came 
running out and away from the band in different direc- 
tions. One ran to the road and Norman chased it home 
with his car, after which both dogs ran toward defend- 
ant’s barn where their mother had been tied. 

Norman testified that he got out of his car at de- 
fendant’s house and, in response to his knock, defend- 


ant came to the door and said: “‘Harlan, have you 
seen my dogs?’”’ and Norman replied: “ ‘Yes, I chased 
the fools home.’” Defendant had a different version. 


In that connection, he testified that when Norman came 
to his door, defendant asked, “‘ ‘What’s the matter, Har- 
lan,’”” and Norman replied, “ ‘Your dogs are in the 
sheep.’” In that connection, Norman testified that he 
thought defendant had been away from home all day, 
but defendant testified positively that he had been at 
home all day and had seen his dogs around his place 
several times during the day. 

Both Norman and defendant then examined the dogs 
under the electric light in defendant’s barn. There is 
a dispute about whether the dogs’ tongues were hanging 
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out and they were panting, but be that as it may, they 
found no blood whatever on either dog, although when 
the sheep were later examined in the field, some of them 
were bloody and there was blood on the snow in the 
area. Norman claimed that he found a little piece of 
wool in one dog’s mouth, but defendant denied that, 
and if it were wool, plaintiffs never made any effort to 
preserve it. 

Norman and defendant then went to the corn field 
where they found some dead sheep and some wounded 
sheep with the flesh on their right shoulders torn down- 
ward in a similar pattern. However, defendant testified 
that they found no such sheep where Norman claimed 
he saw the dogs, and that the dead sheep lay farther 
north near a county road. They then picked up one 
sheep that was badly wounded and took it to defend- 
ant’s house where defendant sewed it up. Norman then 
borrowed defendant’s needle and thread, and returned to 
the field with Mauer where they worked on some of 
the wounded sheep until about 11 p. m. However, it 
was cold with snow on the ground, and the sheep were 
scared and hard to catch, so they left until morning. 
At that time, plaintiffs found 24 or 26 dead sheep but 
only some of them had been wounded as aforesaid. 
They also found 64 wounded sheep, so plaintiffs placed 
them and 154 others in a truck, in order to make a full 
load, and sold them to a buyer in Scottsbluff. The next 
day plaintiffs asked defendant if he were going to pay 
for damages to the sheep, and defendant suggested that 
they should come back after they had received returns 
from the sale at Scottsbluff. Plaintiffs testified that de- 
fendant promised to pay the damages, which defend- 
ant categorically denied. A few days later, plaintiffs 
returned and demanded $1,264 damages, and informed 
defendant that if that amount were not paid, it would 
be a whole lot more. However, defendant refused to 
pay, stating that his dogs did not cause any of the dam- 
age, and he wouldn’t pay anything he didn’t owe. 
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In that connection, plaintiffs’ version was that defend- 
ant said his dogs didn’t do that much damage, but de- 
fendant denied making such statement. Plaintiffs ad- 
duced evidence, some of which was remote and con- 
jectural in quality or character with regard to the 
amount of damages, but nevertheless the trial court 
comprehensively submitted that issue to the jury, and 
it would serve no purpose to recite such evidence here. 

Defendant testified that he had resided in Chase Coun- 
ty since 1916 and had owned, trained, and hunted with 
coon dogs for 30 years. On January 10, 1957, he owned 
three such dogs. The two here involved were born 
September 24, 1952, and defendant had hunted with 
them since they were 18 months old. His other dog, their 
mother, was tied in his barn, but the first two were 
loose in the neighborhood at all times, even after Jan- 
uary 10, 1957. However, plaintiffs kept their remain- 
ing sheep on Whitten’s place about another week after 
January 10, 1957, but claimed that they did not see de- 
fendant’s dogs loose again. Defendant, as did others, 
had often seen the two dogs trail through the sheep 
bands of neighbors, including plaintiffs, without paying 
any attention to the sheep, and the sheep paid no atten- 
tion to the dogs but simply spread out and let the dogs 
go on through the band. Defendant testified, and others 
verified, that his dogs had never bothered any types 
of livestock; that they could not even be directed or 
forced to do so; and that they would run from any live- 
stock that stood its ground. Defendant had seen coyotes 
in the neighborhood during the fall and winter of 1956- 
1957. A witness for plaintiffs, who had described the 
symptoms of kidney disease in sheep and the manner of 
death therefrom and had stated the reason why sheep 
died when chased by dogs and coyotes, testified that he 
had experience with both dogs and coyotes killing sheep. 
He testified that dogs chase and kill sheep for fun. 
However, coyotes generally do so for food during dark 
early mornings, and when one sheep is finally killed, 
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they usually quit. Such witness was a member of an 
association in Chase County which had been instru- 
mental in procuring the county board to organize a 
coyote-killing campaign because there were more coyotes 
in that area than in other western counties. He testi- 
fied that if several coyotes got in a band of sheep and 
chased or bit them, they would produce the same re- 
sult as dogs would. 

The party who occupied the Whitten improvements 
prior to December 6, 1956, where plaintiffs’ sheep were 
being fed, was a witness for defendant. Such witness 
was familiar with defendant’s dogs, and while living 
there had regularly seen them trail through the field and 
plaintiffs’ bands of sheep, without chasing or attacking 
them or any other livestock in any manner. Defend- 
ant’s brother-in-law testified that he lived in the same 
neighborhood. He was familiar with defendant’s dogs. 
He had hunted with defendant and his dogs six or seven 
times between August and December 1956, and again in 
the fall of 1957. During that time, defendant’s dogs 
had trailed through his own bands of sheep and those 
of neighbors many times, and he never saw the dogs 
chase, worry, or cause the sheep to mill around. Also, 
he never saw the dogs bother any other livestock. An- 
other neighbor gave comparable testimony and recited 
that many times in the fall of 1956 and as late as the 
spring of 1957 he had hunted with defendant and his 
dogs, and that he had seen the dogs trail through the 
neighbors’ bands of sheep without paying any attention 
to the sheep or any other livestock. 

Much of the evidence heretofore recited was circum- 
stantial, but some of it was directly conflicting. We 
conclude that the issues were for determination by a 
jury; that to have directed a verdict for plaintiffs on 
the issue of liability would have been entirely erroneous; 
and that the verdict and judgment thereon were not con- 
trary to the evidence and law. 

Plaintiffs argued that the trial court erred preju- 
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dicially in failing to instruct the jury on circumstantial 
evidence, although admittedly no request was made 
for such instruction. We do not agree. 

In Osborne v. State, 115 Neb. 65, 211 N. W. 179, this 
court construed a rule of practice under both the crim- 
inal and civil code, and, citing authorities from this 
jurisdiction, said: “It is the duty of the court on its 
own initiative to instruct the jury as to the general 
rules of law applicable to the case, and in such a way 
as not, either by omission or by expression, to with- 
draw from the consideration of the jury an issue or 
essential element necessary for its determination. How- 
ever, if an instruction is desired by either party which 
would serve only to guide the jury in weighing certain 
features of the evidence in connection with the issues, 
then in such case it devolves upon such party to request 
such specific instruction.” 

In Clark v. State, 151 Neb. 348, 37 N. W. 2d 601, 
quoting with approval from Fetty v. State, 121 Neb. 
228, 236 N. W. 694, and citing other authorities from 
this jurisdiction, we held: “In the absence of a request 
therefor the trial court is not required to give a cau- 
tionary instruction relative to the weighing of circum- 
stantial evidence.” We conclude that the trial court 
did not err in failing to instruct on circumstantial 
evidence. 

Plaintiffs also argued that instruction No. 7 given by 
the trial court was prejudicially erroneous. We do not 
agree. 

In Brown v. Hyslop, 153 Neb. 669, 45 N. W. 2d 743, 
we held: “The meaning of an instruction, not the phrase- 
ology, is the important consideration, and a claim of 
prejudice will not be sustained when the meaning of an 
instruction is reasonably clear. 

“When different instructions are given on the same 
subject, they should be considered together, and if they 
fairly submit the case, it will not be reversed for in- 
definiteness or ambiguity in one of the instructions. 
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“In determining whether or not there was error in a 
sentence or clause of an instruction, it will be considered 
with the instruction of which it is a part and the other 
instructions, and the true meaning thereof will be de- 
termined not from the sentence or phrase alone but by a 
consideration of all that is said on the subject.” See, also, 
Myers v. Willmeroth, 151 Neb. 712, 39 N. W. 2d 423. 

As recently as Tate v. Borgman, ante p. 299, 92 N. 
W. 2d 697, we held: “Instructions must be considered 
and construed together, and if they are not sufficiently 
specific in some respects, it is the duty of counsel to 
offer requests for instructions that will supply the 
omission and, unless that is done, the judgment will not 
ordinarily be reversed for such defects.” 

In the light of such rules, we have examined all of 
the instructions. In that connection, instructions Nos. 
1, 6, and 9 concisely and clearly identified and separately 
stated the three factors or elements for each or all of 
which plaintiffs sought damages alleged to have been 
proximately caused by defendant’s dogs. Those and 
all other instructions as well correctly stated all re- 
lated issues and properly applied rules of law appli- 
cable thereto. In such respect, those instructions sepa- 
rately, comprehensively, and properly submitted plain- 
tiffs’ claimed damages for: (1) Plaintiffs’ sheep alleg- 
edly killed; (2) plaintiffs’ sheep allegedly wounded; and 
(3) plaintiffs’ remaining sheep which were allegedly 
chased and worried, causing them to be thrown off feed 
and lose weight. 

Instruction No. 7, about which plaintiffs complain, 
said: “You are instructed and cautioned that before 
the plaintiffs are entitled to recover in this action for 
any injuries or death to the sheep involved in this ac- 
tion, you must find from a preponderance of the evidence 
that such injury, loss of weight, or death, if any, were 
the direct and proximate result of the acts on the part 
of the dogs involved herein. 

“It is for you to determine from all the facts and cir- 
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cumstances in this case whether or not the dogs be- 
longing to the defendant, George Sprague, caused the 
alleged injuries, death, or loss of weight of plaintiffs’ 
sheep. 

“Tf you fail to find from a preponderance of the evi- 
dence that the injuries or death to the sheep involved 
herein, if any you find, were the direct and proximate 
result of any acts on the part of defendant’s dogs; or if 
you find from the evidence that such injuries or death, 
if any shown were due to some other cause or some dis- 
ease from which such sheep were suffering, then the 
plaintiffs are not entitled to recover and you should 
return a general verdict in favor of the defendant.” 
(Italics supplied.) 

In that connection, plaintiffs argued that the itali- 
cized portion in the last paragraph was not only con- 
fusing because not sufficiently specific, but also be- 
cause it submitted issues not supported by any evi- 
dence. It will be noted that the words “such injuries 
or death” and the first and second clauses of the last 
paragraph as well, were in the alternative, and as here- 
tofore shown, the jury could have reasonably con- 
cluded that “such injuries or death” of plaintiffs’ sheep 
were not the direct and proximate result of any acts on 
the part of defendant’s dogs, thus of necessity either 
“such injuries or death’? were due to some other cause. 
Also, there was evidence from which the jury could have 
reasonably concluded that the loss of weight or death 
of some of plaintiffs’ sheep was caused by disease. 

The phraseology of the paragraph, from the semi- 
colon after the word “dogs” to the word “then” could as 
well have been left out, because in effect it had the same 
meaning as the clause preceding it. The meaning of the 
phraseology about which plaintiffs complain is not con- 
fusing when considered in the light of the instruction 
of which it is a part, and of preceding and subsequent 
instructions given which related to the same subject. 
If, as plaintiffs claim, the last paragraph of instruction 
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No. 7 was not sufficiently specific in some respects, they 
should have timely requested other instructions to sup- 
ply the omission. We conclude that instruction No. 7 
was not prejudicially erroneous. 

For reasons heretofore set forth, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiffs. 

AFFIRMED, 

WENKE, J., participating on briefs. 
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Bos.taucu, J. 

Appellees were the owners of the west half of the 
west half of Section 2, Township 8 North, Range 22 West 
of the 6th P. M., Gosper County. A graveled State 
Highway, No. 283, between Lexington and Elwood was 
adjacent to and passed by the land of appellees on the 
west of it. The land was a good, appropriately im- 
proved farm and was used for agricultural purposes gen- 
erally pursued in that area. About half of the land was 
irrigated. Appellant appropriated 1.07 acres of the land 
by condemnation proceedings for use in the reconstruc- 
tion and improvement of the highway. The area appro- 
priated was immediately east of the existing highway 
right-of-way and extended from the north part of the 
land of appellees south to a point about 500 feet north 
of the southwest corner thereof. It was generally 37 
feet wide but at one point and for a short distance it 
was 46 feet in width. It passed to the west of the build- 
ings on the land of appellees and the east line of the 
tract taken is only about 30 feet from the west or front 
of the house in which appellees make their home. 

The project involving the highway commenced at El- 
wood and ended at a canal bridge near the north part of 
the land of appellees. The right-of-way is to be widened 
in places, a right angle turn at the southwest corner 
of the land is to be eliminated, and a gentle curve sub- 
stituted for it. The road is to be leveled out so that it 
will have a more uniform grade and it will be paved 
with asphalt concrete. The graveled road along the 
farm buildings is about 7 feet below the level of the 
surrounding ground. It will be filled in about 5 feet. 
The driveway from the graveled road to the farm build- 
ings is approximately 20 feet wide, connects with the 
highway an estimated 350 or 400 feet north of the build- 
ings on the farm, and extends south to the buildings. It 
has a rock surface and is satisfactory to appellees. It is 
located on the land condemned by appellant. Appellant 
proposes to eliminate the present driveway and to con- 
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struct a new one which will extend from the highway 
directly to the location of the buildings on the farm of 
appellees. Specifications for or facts concerning the 
new driveway do not appear in evidence. 

Appellant by its answer pleaded that special benefits 
will accrue to appellees by reason of the fact that their 
property will abut on a hard-surfaced highway when 
the improvements thereto are completed, and the fact 
that a cut in front of the property will be filled and the 
means of ingress and egress to and from their property 
will be improved. This was denied by reply of ap- 
pellees. 

Appellant, by a tendered instruction, asked the trial 
court to instruct the jury on the subject of special bene- 
fits. The court refused to do so. This refusal of the 
court is the only complaint of appellant presented by 
this appeal. 

There is no evidence in the record that the land of 
appellees has a peculiar relation to the contemplated 
improvement of the highway. What evidence there is 
on the subject is to the contrary. It is that all the 
owners of land abutting along the highway to be im- 
proved will enjoy identical benefits with any benefits 
therefrom to appellees. A witness produced by appel- 
lant testified that a paved highway would increase the 
value of the land adjoining it on either side of it, and 
that he considered the land of appellees was more valu- 
able after the 1.07 acres were taken by appellant because 
of the paved highway but that did not help just appel- 
lees but everybody who had land abutting on the high- 
way. The witness did not attempt to evaluate the 
amount of the alleged benefits the improvement would 
contribute to appellees or any other landowners abutting 
on it. The claimed benefits either because of the im- 
proved highway or the new driveway from it to the 
farm of appellees were not at the trial expressed in any 
manner in terms of money. There is no way that a 
jury in this case could have determined from the evi- 
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dence the amount in money of any special benefits to 
appellees. Appellant offered the testimony of a real 
estate broker of 25 years’ experience in the county 
where the land is located. He said while being examined 
by counsel for appellant that the change in the drive- 
way as it now exists to the one appellant proposed to 
construct would make no difference in the value of the 
land of appellees. 

There is no peculiar relation of the land of appellees 
to the public improvement concerned in this case either 
because of the changes made in the highway or the con- 
struction of the contemplated driveway from it to the 
buildings on the farm. The record contains no evi- 
dence of any special benefits to appellees because of 
the public improvement. 

Backer v. City of Sidney, supplemental opinion, 166 
Neb. 492, 89 N. W. 2d 592, states: “The most satisfac- 
tory distinction between general and special benefits 
. is that general benefits are those which arise from the 
fulfillment of the public object which justified the tak- 
ing, and special benefits are those which arise from the 
peculiar relation of the land in question to the public 
improvement. In other words the general benefits are 
those which result from the enjoyment of the facilities 
provided by the new public work and from the increased 
general prosperity resulting from such enjoyment. The 
special benefits are ordinarily merely incidental and 
may result from physical changes in the land, from 
proximity to a desirable object, or in various other 
ways.” See, also, Crawford v. Central Nebraska Public 
Power & Irr. Dist., 154 Neb. 832, 49 N. W. 2d 682; Lang- 
don v. Loup River Public Power Dist., 144 Neb. 325, 13 
N. W. 2d 168; Prudential Ins. Co. v. Central Nebraska 
Public Power & Irr. Dist., 139 Neb. 114, 296 N. W. 752, 
145 A. L. R. 1. 

Langdon v. Loup River Public Power Dist., supra, 
contains the following: “The defendant complains be- 
cause the court failed to instruct as to special benefits. 
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* * * The record discloses no evidence of any special 
benefits and therefore no instruction thereon was re- 
quired nor should it have been given.” The duty of 
‘the trial court was to instruct the jury on each issue 
presented by the pleadings which was supported by 
evidence. McKain v. Platte Valley Public Power & 
Irr. Dist., 151 Neb. 497, 37 N. W. 2d 923. It may be 
prejudicial error if the trial court includes in an instruc- 
tion a matter presented by a pleading concerning which 
there is no evidence tending to establish it. Bramhall 
v. Adcock, 162 Neb. 198, 75 N. W. 2d 696. , 
The trial court was correct in refusing to instruct the 
jury in this case on the subject of special benefits. The 
judgment of the district court should be and it is 
affirmed. 
AFFIRMED. 


Frank H. JOHNS, APPELLEE, V. ELSIE CARR ET AL., 


APPELLANTS. 
93 N. W. 2d 831 


Filed December 26, 1958. No. 34483. 


1. Appeal and Error. An appeal of a cause from the district court 
must be considered and decided by this court on the basis of. the 
information contained in the record presented which, if properly 
authenticated, imports absolute verity. 

2. Deeds. Delivery of a deed, an essential to its being operative, 
is largely a question of intent to be determined from the facts 
and circumstances of each case. 

Any acts or words showing intention of the grantor 

to deliver and the grantee to accept a deed are sufficient to 

constitute a delivery of it. 

The recording of a deed in the manner provided by 

law is generally evidence of the delivery and acceptance of the 

deed if the conveyance is beneficial to the grantee. 

Assent of the grantee is not an essential element of 
the delivery of a deed; neither is it necessary that the grantee 
have knowledge of the deed prior to the death of the grantor. 

6. Pleading: Evidence. A. party. may at any time invoke! the 
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language of the pleading of his adversary on which the case is 
tried, on a particular issue, as rendering certain facts indis- 
putable. 


An admission made in a pleading on which the 

trial is had is a judicial admission and constitutes a waiver of 

all controversy so far as the adverse party desires to take ad- 
vantage of it and is therefore a limitation of the issues. 

A judicial admission is a formal act done in 
the course of judicial proceedings which is a substitute for 
evidence, thereby waiving and dispensing with production of 
evidence by conceding for the purposes of litigation that the 
subject of the admission is true. 

9. Trial: Judgments. The prerequisites of granting a summary 
judgment are that the movant demonstrate that there is no 
genuine issue of fact in the case and that he is entitled to judg- 
ment as a matter of law. 


APPEAL from the district court for Furnas County: 
VicTOR WESTERMARK, JUDGE. Reversed and remanded. 


Hugh W. Eisenhart, Perry, Perry & Nuernberger, and 
Edwin C. Perry, for appellants. 


Johnston & Grossman, for appellee. 


Heard before Simmons, C. J., Carter, MEssmMore, 
YEAGER, CHAPPELL, WENKE, and BosLAucu, JJ. 


Bostauscu, J. 


The second amended petition contains the following: 
Appellee and Fern Winslow Johns, husband and wife, 
were the owners of real estate involved herein. Ap- 
pellee from about August 11, 1935, had a long experi- 
ence of illness and mental depression because of which 
he was committed to a mental hospital and subsequently 
discharged therefrom by habeas corpus proceedings. 
Appellee on or about June 22, 1953, was despondent 
and became intoxicated. His wife had him committed 
to jail and he was nervous and upset. His wife and 
appellants while he was in jail had a conference or con- 
ferences concerning the property involved in this case. 
Appellants authorized and instructed the wife of ap- 
pellee to obtain a deed from him to the real estate in- 
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volved herein to appellants as grantees. The wife of 
appellee obtained his release from jail about June 23, 
1953. He returned to his home in a confused state of 
mind and under the influence of intoxicating beverages 
and drugs. He was then in doubt concerning his sanity 
and liberty and was afraid he might be confined in jail 
or a mental institution for life. He, while in the con- 
dition aforesaid, agreed as requested by his wife and ap- 
pellants to sign papers on conditions that appellants 
would pay to appellee $5,000; that a life estate would be 
reserved to him and his wife or the survivor of them; 
and that on the death of both of them the property 
would be divided equally between the son of appellee 
and Elsie Carr, one of the appellants. The terms and 
conditions stated by appellee were accepted by his wife 
and she and appellants represented to appellee that a 
paper presented to him for his execution complied with 
and expressed the agreement and conditions required 
by appellee. The paper did not express the verbal agree- 
ment and conditions. He later learned appellants 
claimed the paper was a deed of the property that con- 
veyed it to them. Appellants accepted the paper which 
purported to be a deed, filed said purported deed of 
record with the register of deeds of Furnas County, took 
possession of the real estate, and claimed to be the 
owners thereof because of the deed and the recording 
of it. Appellee received no consideration for signing 
the deed and his signature thereto was procured by 
fraud and misrepresentation to his damage in excess of 
$10,000. The appellants, because of the acceptance of 
the deed and the filing of it for record, were estopped 
from denying the agency and misrepresentations of the 
wife of appellee made to him, as he alleges. Appellants 
have accepted and filed the deed for record and taken 
possession of the real estate. It is inequitable to allow 
them to retain the property and its income without pay- 
ment of any consideration. If the deed is valid, they 
should be required to pay appellee $5,000 and the deed 
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should be reformed to comply with the true agreement 
and the interest of appellee and his son in the real 
estate as agreed. If the deed is void, it should be set 
aside. The prayer of the petition is for relief appro- 
priate to the allegations of the petition. 

The answer of appellants admits that appellee waa 
Fern Winslow Johns were husband and wife as alleged 
‘by appellee and denies all other statements of the sec- 
‘ond amended petition of appellee. The answer alleges 
that: The interest of appellee in the real estate de- 
scribed in the petition during the lifetime of his wife 
was the inchoate interest of a husband in the real estate 
of his wife. The wife of appellee is now deceased. 
Elsie Carr was a sister and W. H. Winslow and Ivan 
Winslow were brothers of the deceased. The real’ es- 
tate described in the petition was property owned by 
the Winslow family and it was inherited by Fern Wins- 
low Johns from her mother before the daughter was 
married to appellee. The deed conveying the real es- 
tate described in the second amended petition to Elsie 
Carr, W. H. Winslow, and Ivan Winslow as C. Ivan 
Winslow, appellants, as joint tenants, subject to a life 
estate therein of Fern Winslow Johns, was executed 
by Fern Winslow Johns and Frank H. Johns, wife and 
husband, June 29, 1953. The deed was acknowledged 
before a notary public, who was an attorney, of the State 
of Kansas. It was delivered to the office of the county 
clerk of Furnas County thereafter, was recorded, and is 
now of record in the public records of that county. The 
fee of the county clerk for recording the deed was paid 
on the date it was recorded by Fern Winslow Johns. 
The grantees named in the deed had no knowledge of 
it until after the death of Fern Winslow Johns but they 
accepted it and the benefits thereof as a gift from their 
sister. Appellants ask that the petition be dismissed and 
the title to the land be quieted in them. 

The reply asserted that none of the appellants had 
possession or ‘control of the alleged deed or the real 
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estate before the death of Fern Winslow Johns; that 
neither she nor appellee had any intention of making 
a gift of the real estate to appellants or any of them; and 
that after the death of Fern Winslow Johns appellants 
took and have since had possession of the real estate 
under claim of ownership and have had the use and 
benefit of it. Appellee denied all other statements of 
the answer of appellants and prayed that the deed be 
held to be void or, in the alternative, that appellee be 
decreed a life estate in the real estate, awarded a judg- 
ment for $10,000, and for equitable relief. 

A motion for summary judgment was made by ap- 
pellee for the reason stated therein that the answer of 
appellants admits that no delivery of the deed was 
made to them. The district court found that appellee 
was entitled to a summary judgment because the an- 
swer alleged that the deed was filed and recorded in 
the public records of Furnas County and the appellants 
had no knowledge of the deed being drawn or delivered 
to the county clerk for recording until after the death of 
their sister, Fern Winslow Johns, and that by reason 
thereof appellant had not accepted the deed during the 
lifetime of one of the grantors and the delivery of said 
purported deed was incomplete. The motion for sum- 
mary judgment was sustained and a judgment was ren- 
dered setting aside the deed. 

The certification by the court reporter and the order 
of allowance by the judge of the district court establish 
that the bill of exceptions contains all evidence offered 
and the evidence received in this cause. It does not 
show that any evidence was offered or received on De- 
cember 2, 1957, or on any other date except March 8, 
1958. On that date the motion of appellants for a new 
trial and their motion to set aside the judgment were 
heard, exhibits were offered in support of the motions, 
and they were received in evidence.. This is the only 
occasion in the experience of this litigation that the 
record shows that any evidence was offered or received. 
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The journal entry of the trial court of the hearing De- 
cember 2, 1957, on the motion of appellee for summary 
judgment recites the motion was presented, argued, and 
submitted, whereupon the court took it under advise- 
ment. The journal entry of the district court of the 
proceedings had in the case January 8, 1958, states that 
after careful consideration of the pleadings, argument, 
and written briefs the court finds that the action in- 
volves the legality of a certain deed. There is no men- 
tion in either of the journal entries of evidence having 
been taken or considered in the hearing or decision of 
the motion for summary judgment. The statement of 
the brief that appellee filed a motion for summary 
judgment, that trial was had on December 2, 1957, that 
evidence was offered, and that the question was argued 
and taken under advisement by the court, and the state- 
ment that the record and bill of exceptions indicate 
positively that certain evidence was presented at the 
trial of the case December 2, 1957, are each incorrect. 
The record establishes beyond any area of legitimate 
argument that there was no evidence offered on the 
hearing on the motion for a summary judgment and that 
it was by the court considered and decided exclusively 
upon the pleadings, arguments of counsel, and written 
briefs. It follows that the argument of appellee that the 
action of the trial court granting a summary judgment 
may not be reviewed in this court because the bill of 
exceptions does not show “the evidence which the trial 
court may have considered” is without substance since 
the record evidences beyond question that there was no 
evidence considered in that regard. The record of the 
proceedings in the trial court as certified to this court 
imports verity and this court must determine an appeal 
exclusively on the basis of what the record shows. 

So far as the action of this court of review can be 
considered a trial, it is trial of the correctness of the 
happenings in the cause in the trial court. The evidence 
of the happenings the correctness of which is on trial 
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is furnished only by the record presented in this court 
as by its records alone can the trial court speak. Haswell 
v. State, ante p. 169, 92 N. W. 2d 161. See, also, In re 
Estate of Piel, 141 Neb. 783, 4 N. W. 2d 875; Segebart v. 
Gregory, 160 Neb. 64, 69 N. W. 2d 315. 

The basis of the motion for summary judgment was 
the assertion that the answer of appellants admitted that 
no delivery of the deed was made to them. The status 
of the case when the motion for summary judgment 
was made and when it was heard, considered, and passed 
upon by the trial court was that issues had been joined 
by the second amended petition of appellee, the an- 
swer of appellants, and the reply of appellee. The court 
was limited to a consideration of the information con- 
tained in the pleadings in making a decision on the mo- 
tion. It could not have been otherwise because there 
was nothing else in the record of the case which the 
court could have made the basis of the decision of the 
motion. Appellee speaks almost not at all about the 
pleadings and the issues thereby made but he refers 
repetitiously to matters of alleged fact contained in the 
bill of exceptions, none of which were in the record or 
before the trial court until long after the motion for 
summary judgment had been decided and a plenary 
judgment rendered for appellee. Appellee admits that 
none of the matters last above referred to were before 
or considered by the trial court in his disposition of the 
motion for summary judgment. The answer of ap- 
pellants did not by any words therein admit that no 
delivery of the deed was made to them. The trial court 
in granting the motion did not so find. The court only 
found that the answer says that the deed was filed and 
recorded in the office of the county clerk of Furnas 
County, that appellants had no knowledge of the deed 
being prepared and presented to the county clerk for 
recording until after the death of their sister and by 
reason thereof appellants had not accepted the deed 
in the lifetime of their sister, one of the grantors, and 


D02. NEBRASKA REPORTS (Vou. 167 


Johns v. Carr 


that the delivery of the deed was incomplete because 
of the lack of acceptance by the grantees. The allega- 
tions of the answer referred to by the trial court were 
a sort of explanatory denial by appellants supplemental 
to their general denial in the answer of the charges of 
fraud and misrepresentation made against them by ap- 
pellee in his petition which he claims induced him to 
execute the deed conveying the real estate involved 
herein to the sister and brothers of the wife of appellee. 
These were not allegations or admissions of nondelivery 
or nonacceptance of the deed. 

The answer of appellants denied all the allegations 
contained in the second amended petition of appellee 
except only the one that stated appellee and Fern Wins- 
low Johns were husband and wife. Thereby an issue 
was made and existed as to all material allegations of 
the cause of action made by the second amended peti- 
tion. Appellee pleaded therein that he made an agree- 
ment with his wife who acted for herself and appellants 
to convey the real estate for a consideration stated upon 
conditions which appellee specified. A deed was ex- 
ecuted by appellee and his wife but it did not comply 
with the alleged agreement made or the asserted con- 
ditions specified by appellee and he was not paid the 
* amount he was to receive for the deed, according to 
his allegations. He pleaded he did not deliver the 
deed and that he was induced to execute it because of 
fraud and misrepresentation of his wife and appellants. 
These allegations were all denied by the answer of ap- 
pellants. They were issues of fact that resisted disposi- 
tion of the case by a summary judgment. The delivery 
or nondelivery of the deed was a question of fact which 
could only be litigated by production of evidence of 
facts and circumstances surrounding and concerning it. 

Delivery of a deed is essential to render it operative. 
Delivery is largely a question of intent to be determined 
by the facts and circumstances of each particular case. 
No particular words, acts, or ceremony are necessary 
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to constitute delivery of a deed. Any acts or words 
showing intention of the grantor to deliver and the 
grantee to accept are sufficient. Brown v. Westerfield, 
47 Neb. 399, 66 N. W. 439, 53 Am. S. R. 532; Ladman v. 
Ladman, 130 Neb. 913, 267 N. W. 188; Smith v. Black, 
143 Neb. 244, 9 N. W. 2d 193; Milligan v. Milligan, 161 
Neb. 499, 74 N. W. 2d 74; Short v. Kleppinger, 163 Neb. 
729, 81 N. W. 2d 182. 

The second amended petition of appellee asserts that 
the appellants filed the purported deed of record with 
the register of deeds of Furnas County. The real estate 
described in the deed and involved herein is in that 
county. The recording of the deed was some evidence 
both of delivery and of acceptance of it since the con- 
veyance was beneficial to appellants. Gustin v. Michel- 
son, 55 Neb. 22, 75 N. W. 153; Home Fire Ins. Co. v. 
Collins, 61 Neb. 198, 85 N. W. 54; Bowman v. Griffith, 
35 Neb. 361, 53 N. W. 140; United States v. 12,800 Acres 
of Land, Etc., 69 F. Supp. 767. 

The trial court found that appellants could not have 
accepted the deed after the death of Fern Winslow 
Johns, one of the grantors. Appellee apparently bhe- 
lieves that assent of the grantee is an indispensable re- 
quirement of the delivery of a deed. This court has de- 
cided otherwise as to both of these views. Smith v. 
Black, supra, contains this language: “It is not neces- 
sary that grantees shall have knowledge of the deeds 
prior to the death of the grantor. * * * The appellants 
substantially urged that there was no delivery since 
there was no assent thereto by grantees, assent being 
an essential element of delivery. The authorities cited, 
we think, do not support this contention.” 

The second amended petition of appellee contains 
this: ‘“* * * that said defendants (appellants) and each 
of them accepted said paper (the deed in question), took 
possession of said real estate and property filed said 
purported deed of record with the Register of Deeds of 
Furnas county, Nebraska, and claim the same to be a 
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deed to said real estate and property and by virtue of 
said paper and the recordation thereof claim title to 
said property and real estate as against the plaintiff and 
the world * * *.” Later it is therein pleaded by appellee 
that appellants, having accepted and filed the deed of 
record, taken possession of the property, and accepted 
the benefits and fruits of the conspiracy, are estopped 
to deny the aforesaid representations, promises, and 
fraudulent misrepresentations. These are admissions of 
the acceptance of the deed and the filing of it for rec- 
ord in the public records of the proper county made in 
the pleading which is the foundation of the litigation. 
The effect of such an admission has been by this court 
frequently and recently declared. Kuhlmann v. Platte 
Valley Irr. Dist., 166 Neb. 493, 89 N. W. 2d 768, states: 
“A party may at any time invoke the language of the 
pleading of his adversary on which the case is tried, ona 
particular issue, as rendering certain facts indisputable 
* * * An admission made in a pleading on which the 
trial is had is more than an ordinary admission. It is 
a judicial admission and constitutes a waiver of all con- 
troversy so far as the adverse party desires to take ad- 
vantage of it and is therefore a limitation of the issues. 
* * * A judicial admission is a formal act done in the 
course of judicial proceedings which is a substitute for 
evidence, thereby waiving or dispensing with the pro- 
duction of evidence by conceding for the purpose of 
litigation that the subject of the admission is true.” 

There are genuine issues of fact made by the plead- 
ings including the one concerning the delivery or non- 
delivery of the deed of June 29, 1953. Appellee was not 
entitled to a judgment as a matter of law. The prere- 
quisites of granting a summary judgment are that the 
movant demonstrate that there is no genuine issue of 
fact in the case and that he is entitled to judgment as 
a matter of law. Eden v. Klaas, 165 Neb. 323, 85 N. 
W. 2d 643; Spidel Farm Supply, Inc. v. Line, 165 Neb. 
664, 86 N. W. 2d 789. 
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The judgment should be and it is reversed and the 
cause is remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1959 


HerMAN HERT, APPELLANT, Vv. CITy BEVERAGE Co., INC., A 


CORPORATION, ET AL., APPELLEES. 
94 N. W. 2d 27 


Filed January 9, 1959. No. 34424. 


1. New Trial: Appeal and Error. In a case where the trial court 
sets aside a verdict, grants a new trial, and gives no reason 
for so doing, and appeal is taken therefrom, the appellant 
meets the duty placed upon him when he brings the record 
here with his assignments of error and submits the record to 
critical examination with the contention that there was no 
prejudicial error. The duty then rests upon the appellee to 
point out what he contends is prejudicial error justifying the 
decision of the trial court. The appellant then in reply has 
the right of meeting the contention of the appellee. 

2. Appeal and Error. Before an error requires a reversal it must 
be determined that it was prejudicial to the rights of the party 
against whom it was made. 

3. New Trial: Appeal and Error. Where a party has sustained 
the burden and expense of a trial and has succeeded in securing 
the verdict of a jury on the facts in issue, he has a right to 
keep the benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured. 

4. Damages: New Trial. Where a verdict in an action for dam- 
ages is excessive and it appears to have been returned under 
the influence of passion and prejudice rather than on facts or 
that the jury misapplied the law, it is the duty of the court 
to set aside the verdict and grant a new trial. 

5. Damages: Appeal and Error. The question of the amount of 
damage is one solely for the jury and its action in this respect 
will not be disturbed on appeal if it is supported by evidence 
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and bears a reasonable relationship to the elements of injury 
and damage proved. 

6. Damages. There is no established monetary measure for pain 
and suffering. 

7. Damages: Appeal and Error. If a jury has considered the 
duration and severity of pain and suffering and has manifested 
by verdict a reasonable attitude thereto in fixing damages, 
the verdict will be upheld on appeal. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


* Martin A. Cannon and Mathews, Kelley & Stone, for 
appellant. 


Bryce Crawford, Jr., and Crawford, Garvey, Com- 
stock & Nye, for appellees. 


. Heard before Summons, C. J., CarTER, MESsmMorE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


YEAGER, J. 

. This is an action for damages by Herman Hert, plain- 
tiff and appellant, against City Beverage Co., Inc., a 
corporation, Leo Dahir, doing business as City Beverage 
Co., and Frank Tomes, defendants. It developed on the 
trial that there was no corporation, hence the true de- 
fendants are Dahir and Tomes. These two defendants 
are appellees. The action was based directly upon a 
charge of negligence against the defendant Tomes who 
was at the time in the employ of the defendant Dahir. 
It is clear that Tomes was at the time an employer of 
Dahir and if Tomes was liable Dahir was also liable 
under the theory of respondeat superior. This is not 
questioned. Further mention will not be required here- 
in of Dahir, therefore Hert will be hereinafter referred 
to as plaintiff and Tomes as defendant. 

‘The case was tried to a jury and a verdict was re- 
turned in favor of plaintiff and against the defendants 
for $4,399.97. Judgment was rendered on the verdict. 
A motion for new trial was duly filed which was sus- 
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tained. From the order sustaining the motion for new 
trial the plaintiff has appealed. 

For the purposes of this opinion, although the entire 
verdict was set aside, only the $4,000 portion requires 
discussion. This amount represents, as is indicated by 
arguments in the briefs, what was allowed for personal 
injuries and the appeal is thereto related. The balance 
represents an amount allowed for other damages con- 
cerning which there is no dispute. 

The order setting aside the verdict does not contain 
any reasons therefor. It is true that the plaintiff was 
given leave on February 3, 1958, which was 7 days after 
the ruling on the motion for new trial, to make as part 
of the bill of exceptions a memorandum of the trial 
judge addressed to the attorneys for the parties in which 
was set forth grounds for setting aside the verdict. 
The memorandum however was never incorporated in 
the bill of exceptions. 

The case therefore comes here as one wherein no rea- 
sons appear in an order for setting aside the verdict 
and granting a new trial. The rule to be observed in 
presenting the appeal is the following: “If the trial court 
gave no reasons for its decision, then the appellant 
meets the duty placed upon him when he brings the 
record here with his assignments of error and submits 
the record to critical examination with the contention 
that there was no prejudicial error. The duty then 
rests upon the appellee to point out the prejudicial error 
that he contends exists in the record and which he con- 
tends justifies the decision of the trial court. The ap- 
pellant then in reply has the right, if he desires, of 
meeting those contentions.” Greenberg v. Fireman’s 
Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772. See, also, 
Fuss v. Williamson, 159 Neb. 525, 68 N. W. 2d 139; 
Gain v. Drennen, 160 Neb. 263, 69 N. W. 2d 916; Wright 
v. Lincoln City Lines, Inc., 163 Neb. 679, 81 N. W. 2d 
170. 

The plaintiff sets forth one assignment of error as 
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follows: “The Court erred in sustaining the defendant’s 
motion for a new trial.” The substance of the argument 
in support of the assignment is that plaintiff testified 
that he was injured; a policeman testified that plaintiff 
complained of injury at the scene, and the police report 
so shows; the doctor who attended plaintiff 2 days later 
said plaintiff was permanently injured; a consultant 
orthopedist said plaintiff was injured; a doctor called 
as a witness by the defendant admitted that previously 
he had diagnosed a lumbo-sacral strain and that plain- 
tiff was injured, but disputed only the severity of the 
injury; and that there was no testimony that he was not 
injured, on account of all of which a verdict of $4,000 
for general damages could not be regarded as excessive. 
The argument as it pertains to injury directs attention 
to particular evidence in the bill of exceptions. Sup- 
port for the argument is found in the evidence to which 
attention has been directed. This support, except as to 
that given by the plaintiff, is in the nature of opinions 
based upon subjective symptoms rather than upon ob- 
jective findings. 

On his part the defendant presents in his brief only 
the question of whether or not the verdict was so ex- 
cessive as to warrant the granting of a new trial; admissi- 
bility of evidence in one particular; and proper ap- 
proach to be taken by this court when a case comes here 
for review of an order sustaining a motion for new trial. 

The evidence which the defendant contends was in- 
admissible was objected to, as we interpret, on the 
ground that it was not properly identified. The offered 
evidence was X-rays. Without this foundation doctors 
were allowed to state what the X-rays portrayed. Later 
in the trial the X-rays were again offered and at that 
time the defendant expressly waived any objection as to 
foundation. 

While it may be said that in the first instance there 
was error, in the light of the subsequent substantial 
waiver of objection to which attention has been called, 
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it may not well be said that the defendant was preju- 
diced. The applicable rule in such cases is the fol- 
lowing: “Before an error requires a reversal it must 
be determined that it was prejudicial to the rights of 
the party against whom it was made.” Buhrman v. 
Smollen, 164 Neb. 655, 83 N. W. 2d 386. See, also, Wolfe 
v. Mendel, 165 Neb. 16, 84 N. W. 2d 109. 

In a case which comes here for review of an order 
setting aside a verdict and granting a new trial it is 
the duty of this court to observe the following rule: 
“Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment of 
a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured.” Green- 
berg v. Fireman’s Fund Ins. Co., supra. 

In a case where the question to be determined is 
that of whether or not the amount allowed justified the 
court in setting aside the verdict this court is to be 
guided by rules which are set forth in the syllabus of 
Peacock v. J. L. Brandeis & Sons, 157 Neb. 514, 60 N. 
W. 2d 643. The source of these rules is found in the 
cases cited in the opinion. The rules are: 

“Where a verdict in a personal injury case is exces- 
sive and it appears to have been returned under the 
influence of passion and prejudice rather than upon the 
facts or that the jury misapplied the law, it is the duty 
of this court to set the verdict aside and grant a new 
trial.” 

“The question of the amount of damage is one solely 
for the jury and its action in this respect will not be 
disturbed on appeal if it is supported by evidence and 
bears a reasonable relationship to the elements of in- 
jury and damage proved.” 

The record discloses the following facts and circum- 
stances which must be considered in the light of these 
rules in determining the question of whether or not the 
court properly set aside the verdict and granted a new 
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trial: The accident out of which the action grew oc- 
curred on September 14, 1955; while liability, if damage 
is proved, is not admitted by the defendant he made no 
effort on the trial to defend against liability; the trial 
was had in October 1957; the plaintiff as a witness gave 
testimony as to the accident and resultant injuries; and 
he testified substantially that he received an injury 
which caused pain in the lower part of his back and 
that he suffered pain, discomfort, and still so suffers, that 
he continued in his employment but on account of the 
persistence of pain he worked shorter hours than he 
ordinarily did theretofore, that he has not been able to . 
sleep with any degree of comfort except when he lies on 
his stomach, and that discomfort is entailed in driving 
an automobile in his occupation which is that of sales- 
man. He testified to other details related to his con- 
dition but it is not deemed necessary to set them out 
here. 

Based upon history given by the plaintiff and an ex- 
amination of X-rays a doctor testified in substance that 
he found a pathological condition at the lower ex- 
tremity of the spinal column which he did not say was 
caused by the accident, but he did say that, in his opinion, 
it was aggravated by the accident and caused the pain 
and discomfort of which the plaintiff complained, and 
which in his opinion would be continuous thereafter. 
The record discloses that the plaintiff was 39 years of 
age and his life expectancy was from 28 to 30 years. 

Another doctor gave it as his opinion that the pain and 
discomfort from which the plaintiff suffered and was 
suffering was caused by the accident. 

A doctor called by the defendant, on substantially 
the same history as that on which the testimony of the 
plaintiff's witnesses was based, evidence of the same 
pathological condition, and an examination made on 
May 13, 1957, testified that there was mild tenderness 
in the area indicated by plaintiff, but there was no 
evidence of injury or disability, and nothing from which 
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an objective finding of injury or disability could be 
made by him. He gave an opinion that at the time of 
the accident the plaintiff had a mild low back strain 
but that there was little or no disability at the time he 
made his examination. 

It becomes clearly apparent that there is evidence 
to sustain the finding of the jury that the plaintiff: suf- 
fered an injury for which he was entitled to recover 
damages. The remaining question therefore is that of 
whether or not the amount awarded bears a reasonable 
relationship to the injury and damage proved. 

From the brief summary of evidence set out herein 
the jury was justified in finding that the plaintiff suf- 
fered an injury with resultant pain and discomfort 
which persisted from the date of the accident down to 
the date of trial, and which would persist thereafter. 
There is no monetary measure for pain and suffering 
but it is well recognized that damages are allowable 
therefor. If a jury has considered the duration and 
severity of pain and suffering and has manifested by 
verdict a reasonable attitude thereto in fixing damages 
the verdict will be upheld on appeal. See Peacock v. 
J. L. Brandeis & Sons, supra. 

In the light of the facts as disclosed by the record 
in this case and this principle we are unable to say that 
the award of damages for personal injuries by the jury 
was excessive. 

The order and judgment of the district court sustain- 
ing the motion for new trial and setting aside the verdict 
of the jury is reversed and the cause remanded with 
directions to reinstate the verdict and judgment ren- 
dered thereon. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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MERLIN OLSON, APPELLEE, V. THOMAS SHELLINGTON, 
APPELLANT. 
94 N. W. 2d 20 


Filed January 9, 1959. No. 34448. 


1. Negligence: Trial. An issue of gross negligence is for the 
jury if the evidence relating thereto is conflicting and from 
which reasonable minds might arrive at different conclusions. 

When the evidence is resolved most favorably 
_to the existence of gross negligence and thus the facts are 
determined, the inquiry of whether they support a finding of 
gross negligence is one of law. 

3. Automobiles: Trial. A guest, to recover damages from a host 
for injury received by the guest while riding in an automobile 
operated by the host, must prove by the greater weight of the 
evidence in the case the gross negligence of the host relied 
upon and that it was the proximate cause of the accident 
and injury. 

4. Automobiles: Negligence. Gross negligence within the mean- 
ing of the motor vehicle guest statute means great and ex- 
cessive negligence or negligence in a very high degree. It 
indicates the absence of slight care in the performance of duty. 

Gross negligence within the meaning of the 
motor vehicle guest statute has also been defined as an entire 
failure to exercise care or the exercise of so slight a degree 
of care as to justify the belief that there was an indifference 
to the safety of others. 
A finding of gross negligence is justified if 
there is evidence of imminence of danger known to the operator 
of an automobile, continuous negligent operation thereof, and 
that the operator of the automobile was heedless of the conse- 
quences which might ensue by the negligent operation of it 
consisting not only of rate of speed but of other conditions 
known to the operator which enhanced the peril. 

: It is not indispensable to establish gross neg- 

ligence that it be shown that protest by the guest or others 

was made to the operator of the automobile because of his 
conduct or omission prior to the time of the accident. 

The failure of the driver of an automobile to 

maintain a proper lookout along the road ahead of him when 

driving at high speed at nighttime on a country road with a 

restricted lighted distance ahead of him is an important con- 

sideration in deciding whether or not gross negligence existed 
as a proximate cause of the accident. 

It is the duty of a driver of an automobile at 
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night on a highway to proceed so that his headlights will mark 

out the traveled road. 

. The speed of an automobile may be unlawful 
even though it is within the statutory prima facie limits if it is 
unsafe or it is greater than is reasonable or prudent under the 
existing conditions. 

11. Negligence. More than one act of negligence may in combina- 
tion amount to gross negligence within the motor vehicle guest 
statute. 


10. 


AppEAL from the district court for Dixon County: 
JouHn E. NEwTon, Jupce. Affirmed. 


Budd B. Bornhoft and Healey, Davies, Wilson & Bar- 
low, for appellant. 


Harry N. Larson and Wear, Boland, Mullin & Walsh 
for appellee. 


, 


Heard before Srmumons, C. J., CARTER, MESSMORE 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


3 


Bos.aueu, J. 

This appeal is from a judgment in favor of appellee 
for damages resulting from injuries sustained by him 
while a guest in an automobile operated by appellant in 
a manner alleged by appellee to have been grossly negli- 
gent. Appellant tested the sufficiency of the proof to 
warrant a verdict for appellee at the completion of his 
case-in-chief and again after the final rest of the parties, 
and each of the motions was denied. The verdict was for 
appellee and judgment was accordingly rendered. A 
motion by appellant for judgment notwithstanding the 
verdict or, in the alternative, for a new trial was de- 
nied. This appeal is a challenge of the correctness of 
the action and conclusion of the district court. 

The assignments in this court are that the trial court 
erred in denying each of the motions of appellant for 
a directed verdict in his favor; in submitting the case 
to the jury because of the absence of evidence of gross 
negligence of appellant in any of the respects charged; 
and in denying the motion of appellant for judgment 
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notwithstanding the verdict or for a new trial. The sub- 
stance of these is that the evidence fails to sustain a 
finding adverse to appellant on the issue of gross negli- 
gence. They will be so considered in the disposition of 
the appeal. 

The tragedy resulting in this litigation occurred on 
the night of June 29, 1952. Appellee, who had then 
completed his second year in high school, was 16 years 
of age. Appellant, who had just finished his junior 
year in high school, was then 17 years of age. They, 
Bill Griggs, and Charlie Swenson were members of the 
Junior American Legion baseball team of Wakefield 
where they resided. The ball team was to engage in 
competition with another baseball organization in Wayne 
on the date above stated, and the four of them and Gerald 
Meyer, who was not a member of the baseball team, de- 
parted from Wakefield in an automobile operated by 
appellant in the early evening of that date for Wayne. 
They proceeded west from Wakefield on a road which 
intersected Highway No. 15 at which place they turned 
south and continued until they arrived at their destina- 
tion. This part of their sojourn was uneventful. They, 
except Gerald Meyer, participated in the ball game and 
soon thereafter at about 11 o’clock they, except Bill 
Griggs who had made other plans, were ready to com- 
mence the return trip from Wayne to Wakefield. 

They elected not to follow the route they did on the 
trip to Wayne but to travel what is referred to in the 
record as the Seventh Street road. Its course from 
Wayne was due east 8 miles where it intersected a road 
2 miles south of Wakefield on which they expected to 
finish the return trip. The Seventh Street road was 
described as a better-than-average, fairly smooth, solid, 
dry, dirt road. It was frequently intersected by other 
roads and was quite hilly in places. There was a hill 
of moderate elevation slightly more than one-fourth of 
a mile west of the place of the accident which is the 
subject of this litigation. It leveled off to the east some 
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800 to 900 feet west of the site of the accident and from 
there to the bridge where the accident occurred the 
road was generally on the same grade as the bed or 
floor of the bridge. The road west of the bridge was 
20 feet wide. It extended due east and west until it came 
near to the west side of the bridge which constituted a 
part of the road. The bridge was 6 miles east of Wayne. 
It was on a 45 degree angle from southwest to north- 
east and was in fact the intersection of the Seventh 
Street road and a north-and-south road. The road from 
the south intersected the road from the west at the 
southwest end of the bridge. The bridge because of 
its position on an angle would have been directly in 
the course of each of the roads if they had been ex- 
tended and continued in a straight course. A traveler 
proceeding on the road from the west if he continued 
in a straight course to the east when he came to the 
bridge, would have struck the railing on the right-hand 
or southeast side of the bridge as he proceeded towards 
the east. It was because of this that as the road from 
the west approached very near to the bridge, it sharply 
curved to the northeast so that entry on the bridge by 
a traveler from the west could be made at the south- 
west end of the bridge. The bridge was not easily 
visible to a traveler from the west until he was quite 
near it. It was estimated that the bridge could be 
seen by such a traveler when he was from 100 to 200 
feet from it. 

The bridge was a concrete structure 25 feet wide, 
and 28 feet long. It had a concrete floor. There was 
a railing on each side made of channel iron the length of 
the bridge and each was fastened to 5 metal standards 
set in cement. A 12-inches-wide, 3-inches-thick, 20-foot- 
long standard bridge plank was placed along the inside 
of the right-hand railing of the bridge, extending from 
the southwest corner of it toward the northeast. It was 
fastened to the railing and also a metal post near the 
southwest corner which supported a_ bridge-capacity 
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plate or marker. The top of the plank was about 3 or 
314 feet above the floor of the bridge at the southwest 
end and it decreased in height toward the northeast 
until that end of it rested on or near the floor of the 
bridge. The floor of the bridge was covered with dirt, 
the railing was unpainted and badly rusted, and the 
plank was unpainted and weather-beaten. Each of these 
blended into the color of the road and was not easily 
distinguishable. There had been prior accidents on 
this bridge. The right-hand railing had been forced 
outward and downward. It was afterwards straightened 
up to some extent but it was not in good condition. 

There was a bridge-capacity sign or marker on a 
metal post 3 or 314 feet high at the southwest corner 
of the bridge near the southwest end of the southeast 
railing of the bridge. It was a reflector type of sign or 
marker and it would reflect a red color and shine at 
night if a light shown on it. There was on the marker 
“10 TON CAP.” The headlights of an automobile if they 
were a proper height from the surface of the road 
would illuminate the marker when the car was about 
300 feet from it until the car approached and came to 
the location of the sign. It faced the southwest in an 
attempt to be visible to travelers approaching it from 
the west and from the south. It was estimated to be 
4 inches wide by 6 inches long or 4 inches wide by 8 
inches long. The long way of it was perpendicular. 
Probably because it was on an angle, it appeared smaller 
than it actually was. It was said that it appeared to be 
about 2 inches wide to a traveler on the highway. There 
was evidence that the marker was there in place as it 
had been for 2 or 3 years on the afternoon of June 28, 
1952, which was the day before the accident. 

The occupants of the automobile when it left Wayne 
on the return trip were appellant who operated it, ap- 
pellee in the back seat was to the right, to the left of 
him was Charlie Swenson, and Gerald Meyer was to the 
right of appellant in the front seat. They continued 


Vou. 167] JANUARY TERM, 1959 569 
Olson v. Shellington 


that seating arrangement until the accident. Appellee 
had never traveled the Seventh Street road between 
Wayne and Wakefield or any part of it except 2 miles 
immediately east of Wayne. He depended on appellant 
as the driver of the automobile. The weather was pleas- 
ant and dry. It was clear but quite dark. 

Appellant lived at Wakefield within 4 miles of the 
place of the accident all his life. He hunted in that 
territory with his father and went by the bridge at least 
once each hunting season. He had been on the inter- 
section where the bridge was, knew where it was, and 
had gone over it at different times. Appellant accom- 
panied an employee of his father on a trip made in a 
pick-up truck owned by his father from Wakefield to 
Wayne on the Seventh Street road across the bridge in 
the daytime about 1 week before the accident. The re- 
turn trip was made over the same route and across the 
bridge by them that day. It was not shown that ap- 
pellant had operated any vehicle on that road or the 
bridge before the time of the accident. There was no 
condition or thing which interfered with vision on the 
return trip except the natural darkness of the night. 
There was no other traffic. Appellant did not pass or 
meet any vehicle and he saw no vehicle approaching 
on any side road. 

The road was not entirely straight or level all the way. 
There were hills on a part of it. Appellant did not as 
he drove east that night anticipate any turns in the 
road ahead of him. When the automobile was coming 
out of Wayne and until it crossed the railroad track 
about one-fourth of a mile east of the city the speed of 
it was about 25 miles per hour. Its speed was increased 
from there to about 45 to 50 miles per hour and that 
speed was generally continued to the place of the acci- 
dent. Appellant was compelled to have his foot on 
the accelerator of the car to attain and sustain that 
speed. 

~The lights on the car were operating and were on high 
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beam. Appellant responded to an inquiry as to how 
far ahead he could see that he did not know but he 
could see as far as his headlights. In answer to a ques- 
tion as to how far that was he stated he never paid any 
attention and that he did not know. He later said he 
could see ahead approximately 25 feet with his headlights 
on bright. He said he understood feet and yardage, that 
he knew 25 feet were 814 yards, and that when he 
testified about 25 feet he knew exactly what he wanted 
to be understood to mean. When he came down the 
last hill about one-fourth of a mile west of the place of 
the accident onto the lower or level part of the road he 
continued toward the bridge with his foot on and was 
using the accelerator of the car and had a speed of 45 
to 50 miles per hour. As he traveled to the place of 
the accident he said he did not see the bridge-capacity 
sign at the southwest corner of the bridge though he 
was looking ahead down the road and it looked clear. 
He was driving straight ahead with a clear front wind- 
shield, both hands on the steering wheel, and possibly 
talking to the boys in the car. He noticed nothing pecul- 
iar about the road and continued to go straight ahead, 
not seeing the curve in the road, onto the bridge at the 
same rate of speed until he suddenly saw an object 
immediately in front of the automobile within a very 
close distance which turned out to be the bridge but 
he said it looked like a plank someone had put across 
the road in front of him as maybe a joke or prank. Ap- 
pellant could not stop and the accident happened. 

The automobile traveled toward the east with its 
south or right-hand wheels about 2 feet inside the south- 
west corner of the bridge. A wheel track was found 
which was 23 inches inside the southwest corner that 
extended to the southeast edge of the bridge. The 
bridge plank above described was struck and broken in 
pieces. The bridge railing outside of the plank was 
displaced. The post on which was fastened the capacity 
marker was bent. The automobile went off the south- 
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east side of the bridge, traveled through space to the 
east for 45 feet, struck the bank on the far side of the 
creek, and made and left a hole in the bank. It was a 
big hole, the making of which required a terrific force. 
The hole in the bank was directly in line with the wheel 
track found on the bridge. The hole in the bank was 
only 514 feet below the level of the floor of the bridge. 
The distance from the floor of the bridge to the bottom 
of the creek was about 8 feet. The automobile turned 
over and landed on its top 42 feet from where it con- 
tacted the east bank of the creek. It came to rest in 
the creek 85 feet from the bridge measured on a direct 
line from where it left the bridge to where it came to 
rest. Appellee thereby sustained injuries which have 
resulted in total permanent disability. 

There is evidence tending to establish the truth of 
each of the matters recited above. The evidence con- 
cerning material matters in this case is conflicting but 
the circumstances of the cause require that in consid- 
ering and deciding the sufficiency of the proof to sus- 
tain a verdict for appellee on the issue of gross negli- 
gence, the evidence relating to it must be viewed most 
favorably toward appellee, controverted matters must 
be resolved in his favor, and he must have the benefit of 
any reasonable inferences deducible therefrom. Werner 
v. Grabenstein, 165 Neb. 231, 85 N. W. 2d 297. It is be- 
cause of this that only the proof tending to establish the 
existence of gross negligence is included in the fore- 
going recitation and that contradictory evidence has been 
disregarded. 

An issue of gross negligence must be decided from 
the facts of each case. Such an issue is for the jury if 
the evidence relating thereto is conflicting and from it 
reasonable minds might arrive at conflicting conclusions. 
When the evidence is resolved most favorably to the ex- 
istence of gross negligence and thus the facts are de- 
termined, the inquiry of whether or not they support a 
finding of gross negligence is one of law. A guest to 
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recover damages from a host for injury received by a 
guest while riding in an automobile operated by the host 
must prove by the greater weight of the evidence that it 
was the proximate cause of the injury. Gross negli- 
gence within the meaning of the motor vehicle guest 
statute means gross and excessive negligence or negli- 
gence in a very high degree. It indicates the absence 
of slight care in the performance of duty. Werner v. 
Grabenstein, supra. Gross negligence within the mean- 
ing of the guest statute has also been defined as an 
entire failure to exercise care or the exercise of so slight 
a degree of care as to justify the belief that there was 
an indifference to the safety of others. Larson v. Storm, 
137 Neb. 420, 289 N. W. 792; Gummere v. Mudd, 139 
Neb. 370, 297 N. W. 622. A finding of gross negligence 
is justified if there is evidence of imminence of danger 
known to the operator of an automobile, continuous 
negligent operation thereof, and that the operator of 
the automobile was heedless of the consequences which 
might ensue by the negligent operation of it consisting 
not only of rate of speed but of other conditions known 
to the operator which enhanced the peril. Werner v. 
Grabenstein, supra. 

The fact that appellee or any of the other passengers 
in the automobile did not complain of or warn appel- 
lant of danger in his manner of operating the vehicle 
before the accident has been the subject of frequent 
mention. Appellee had not been over the road and had 
no knowledge of the existence, location, or condition of 
the bridge or of any hazard it presented to travelers 
attempting to use it. Appellant had superior knowledge 
in this respect and was charged with knowledge of the 
bridge and the danger of imprudent operation of an auto- 
mobile to and across it. Appellee could not have been 
expected to warn appellant concerning something about 
which appellee had no knowledge and in reference to 
which appellant had information because of his past ex- 
periences at and near the bridge. It is not indispensable 
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to establish gross negligence that it be shown. that pro- 
tests by the guest or others were made to the operator of 
an automobile of his conduct or omissions prior to the 
time of the accident. Lemon v. Hoffmark, 132 Neb. 
421, 272 N. W. 214; Black v. Neill, 134 Neb. 764, 279 N. 
W. 471. a 

The specifications of gross negligence pleaded by ap- 
pellee include the charge that appellant failed to main- 
tain a proper lookout and to observe the turn in the road 
at the bridge in time to have avoided the accident; that 
he failed to have the automobile under proper control 
and to drive it so as to follow the turn in the road onto 
the bridge and thereby have avoided driving off the 
side of the bridge; that he operated the automobile at an 
excessive speed of 45 to 50 miles per hour under the 
circumstances present; and that he operated the auto- 
mobile without sufficient lights. There was evidence 
supporting each of these charges of gross negligence. 
The failure of the driver of an automobile to maintain 
a proper lookout along the road ahead of him when 
driving at high speed in the nighttime on a country 
road with a restricted lighted distance ahead of him ‘is 
an important consideration in deciding whether or not 
gross negligence existed as a proximate cause of the 
accident. Larson v. Storm, supra; Gustason v. Vernon, 
165 Neb. 745, 87 N. W. 2d 395. It is the duty of a driver 
of an automobile at night on a highway to proceed so 
that his headlights will mark out the traveled road. 
Olson v. County of Wayne, 157 Neb. 213, 59 N. W. 2d 
400; Shields v. County of Buffalo, 161 Neb. 34, 71 N. 
W.:2d 701’. The fact that the course of the automobile 
continued directly to the east from where it left the 
traveled portion of the road until it struck the railing 
and went off the bridge and that there was no evidence 
of an attempt of the operator to turn it to the left or to 
stop it is convincing that the driver was oblivious to 
the situation until the accident was inevitable and prob- 
ably until it happened. 
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Appellant attempts to justify the speed at which he 
was driving the automobile before and at the time of 
the accident as within the statutory limits and there- 
fore lawful. The speed of an automobile may be un- 
lawful even though it is within the statutory prima 
facie limits if it is unsafe or is greater than is rea- 
sonable or prudent under the existing conditions. § 39- 
7,108, R. R. S. 1943; Carlson v. Hanson, 166 Neb. 96, 88 
N. W. 2d 140. 

It was a proper consideration for the jury as to 
whether or not the speed of the automobile was unsafe, 
unreasonable, imprudent, and grossly negligent under 
the existing conditions as shown by the evidence. More 
than one act of negligence may in combination amount to 
gross negligence within the guest statute. Paxton v. 
Nichols, 157 Neb. 152, 59 N. W. 2d 184. 

The evidence is sufficient to sustain a finding of im- 
minence of danger known to appellant because of the 
location, condition, and situation of the bridge; the con- 
dition of the lights of the automobile; and a course of 
negligent acts and omissions in the operation of the auto- 
mobile without regard to the consequences that might 
be and were promptly inflicted upon the guest. The 
proof permitted the jury to find an absence of slight 
care in the performance of duty by appellant and such 
a failure by him to exercise prudence and care as to 
justify a conclusion that there was an indifference to the 
safety of his guest. The court properly submitted this 
case to the jury. 

The judgment should be and it is affirmed. 

AFFIRMED. 
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Etvin L. NELSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR, 
94 N. W. 2d 1 


Filed January 9, 1959. No. 34456. 


1. Indictments and Informations. To charge a statutory offense, 
the information or complaint must contain a distinct allegation 
of each essential element of the crime as defined by the law 
creating it, either in the language of the statute or its equivalent. 


The general rule is that a defect in the manner of 
charging an offense is waived if, upon being arraigned, the 
defendant pleads to the general issue, provided the information 
contains no jurisdictional defect and is sufficient to charge an 
offense under the law. 

3. Indictments and Informations: Appeal and Error. An informa- 
tion questioned for the first time on appeal must be held 
sufficient unless so defective that by no construction can it be 
said to charge the offense for which accused was convicted. 

4. Criminal Law: Indictments and Informations. A plea of not 
guilty is a waiver of all defects in an information that can be 
reached by a motion to quash. 


5. It is the general rule that defects or omissions 
in the indictment or in the mode of finding the indictment, 
which are of such a fundamental character as to make the 
indictment wholly invalid, are not subject to waiver by the 
accused. 

6. It is equally the general rule that defects and 


omissions which run only to the form in which the various 
elements of the offense are stated, or to the fact that the 
pleading is inartificially drawn, are waived by not objecting 
thereto in some appropriate manner in the preliminary stages 
of the proceeding, or, as to some matters, before determination 
of the issue on the merits. 


Error to the district court for Douglas County: James 
T. ENcISH, JuDGE. Reversed and remanded. 


Thomas J. Sheehan, Jr., for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before Summons, C. J., Carrer, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 
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Stmmmions, C. J. , 

This appeal presents the questions of -the legal suf- 
ficiency of an information purporting to charge the ut- 
tering of a forged instrument under the provisions of 
section 28-601, R. R. S. 1943, and whether that question 
may be raised in this court for the first time on appeal. 

We herein refer to the plaintiff in error as defend- 
ant, and to the defendant in error as the State. 

The information charged that defendant ‘did, with 
the intent to defraud, utter, or publish as true and 
genuine, a false, forged, and counterfeited check for 
the payment of money, which bank check was of the 
following tenor, to wit: (instrument copied) * * * 
contrary to the form of the Statutes * * *.” 

The statute provides that whoever shall “utter or 
publish as true and genuine * * * knowing the same 
to be false, altered, forged, * * *.” 

The attack on the information is based on the failure 
to allege the element of “knowing the same to be * * * 
forged.” 

The defendant was tried, found guilty “of the crime 
of forgery,” and sentenced to a term of 5 years in the 
penitentiary. 

Defendant presents here a number of assignments of 
error. We find it necessary to determine only the two 
questions above stated. 

We reverse the judgment of the trial court and re- 
mand the cause. 

The State, calling our attention to Newby v. State, 
75 Neb. 33, 105 N. W. 1099, and Barton v. State, 111 
Neb. 673, 197 N. W. 423, advises that the information 
“may be defective.” 

In Newby v. State, supra, the defendant was found 
guilty of having in his possession a forged instrument 
with intent to utter and publish, etc. The words “know- 
ing the same to be false” were not contained in the in- 
formation. 

We held that: “The rule is well settled that to charge 
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a statutory offense the information must contain a dis- 
tinct allegation of each essential element of the crime 
as defined by the law creating it. In charging a statu- 
tory offense it is always necessary, and generally suf- 
ficient, to charge it in the language of the statute, or its 
equivalent. While the precise words of the statute 
need not be used, it is necessary that words equivalent 
in meaning be employed.” We held that the informa- 
tion was not sufficient to charge the crime of which 
the defendant was convicted, and reversed the judgment 
and remanded the cause. 

In Barton v. State, supra, the defendant was found 
guilty of a violation of the statute here involved by 
having the unlawful possession of a forged instrument. 
The information did not allege that the possession was 
“with an intent to utter and publish the same as true 
and genuine.” We held: “The material elements of 
the offense of the unlawful possession of a forged in- 
strument under the foregoing section are: (1) Pos- 
session, with intent to utter and publish as true and 
genuine, of the forged instrument, (2) knowing the 
same to be false, forged or counterfeited, (3) with in- 
tent to prejudice, damage or defraud any person or 
persons, body politic or corporate. * * * To charge a 
statutory offense the information must contain a distinct 
allegation of each essential element of the crime as de- 
fined by the law creating it, either in the language of 
the statute or its equivalent.” We reversed the judg- 
ment and remanded the cause. 

The State calls our ‘attention also to Rownd v. State, 
93 Neb. 427, 140 N. W. 790, where we held: ‘Many 
authorities are cited in support of this contention, and 
it may be conceded that to charge the crime of uttering 
and publishing a forged check, as defined in section 145 
of the criminal code, the words, ‘knowing the same to 
be false,’ or their equivalent, must appear in the infor- 
mation, and where such words are wholly omitted from 
the information it will not sustain a conviction.” 
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The State also calls our attention to Dutiel v. State, 
135 Neb. 811, 284 N. W. 321, wherein we held that a 
demurrer to the complaint should have been sustained 
and that: “Section 11, art. I of the Constitution of Ne- 
braska, provides: ‘In all criminal prosecutions the 
accused shall have the right * * * to demand the nature 
and cause of accusation.’ 

“To charge a statutory offense, the information or 
complaint must contain a distinct allegation of each 
essential element of the crime as defined by the law 
creating it, either in the language of the statute or its 
equivalent. (Citing cases.) 

“These decisions are based upon the constitutional 
provision above quoted.” 

Defendant relies on our holding in Fredericksen v. 
Dickson, 148 Neb. 739, 29 N. W. 2d 334, where we held 
that: “To charge a statutory offense, the information 
or complaint must contain a distinct allegation of each 
essential element of the crime as defined by the law 
creating it, either in the language of the statute or its 
equivalent.” 

The information in this case is fatally defective in 
that it did not state an essential element of the statutory 
offense upon which it is based. 

As to the question of waiver the State calls attention 
to State ex rel. Gossett v. O’Grady, 137 Neb. 824, 291 N. 
W. 497, wherein we held: “It is a general rule that, 
where an objection is not made at the time prescribed 
by law, the objection is waived. * * * A plea of guilty 
waives any defect not jurisdictional, and which may be 
taken advantage of by motion to quash or by plea in 
abatement.” We there held that the error in the in- 
formation was not jurisdictional where collaterally at- 
tacked and had been waived. 

The State also relies on our holding in Hunt v. State, 
143 Neb. 871, 11 N. W. 2d 533, where we held that: 
“The general rule is that a defect in the manner of 
charging an offense is waived if, upon being arraigned, 
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the defendant pleads to the general issue, provided the 
information contains no jurisdictional defect and is suf- 
ficient to charge an offense under the law. * * * The 
governing principle is that an information is fatally 
defective only if its allegations can be true and still 
not charge a crime. * * * An information questioned 
for the first time on appeal must be held sufficient un- 
less so defective that by no construction can it be said 
to charge the offense for which accused was convicted.” 

The State relies on a quote in the opinion in Hunt v. 
State, supra, from 24 C. J. S., Criminal Law, section 
1671, page 275, wherein it is said that when an infor- 
mation is fatally insufficient, the objection may be raised 
for the first time on appeal “in the absence of a statute 
to the contrary.” 

The State contends, correctly, that this question is 
raised for the first time in this court. 

The State then contends that there is “a statute to 
the contrary.” 

The statutes relied on by the State are: ‘A motion 
to quash may be made in all cases when there is a de- 
fect apparent upon the face of the record, including 
defects in the form of the indictment or in the manner 
in which an offense is charged.” § 29-1808, R. R. S. 1943. 

“The accused may demur when the facts stated in 
the indictment do not constitute an offense punishable 
by the laws of this state, or when the intent is not al- 
leged, when proof of it is necessary to make out the 
offense charged.” § 29-1810, R. R. S. 1943. 

“The accused shall be taken to have waived all de- 
fects which may be excepted to by a motion to quash, 
or a plea in abatement, by demurring to an indictment 
or pleading in bar or the general issue.” § 29-1812, R. 
R. S. 1943. 

The State then contends that section 29-1812, R. R. 
S. 1943, “provides that the accused shall be taken to 
have waived all defects which may be excepted to by 
a motion to quash or demurrer.” 
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The State misreads the statute. Section 29-1808, R. 
R. S. 1943, relates to ‘‘a defect * * * upon the face of the 
record, including defects in the form of the indictment 
or in the manner in which an offense is charged.” 

Section 29-1810, R. R. S. 1943, provides for a demurrer 
“when the facts stated * * * do not constitute an offense 
punishable by the laws of this state * * *.” 

To what does the waiver provision apply? Section 
29-1812, R. R. S. 1943, provides that an accused “by de- 
murring” shall be taken to have waived “all defects 
that may be excepted to by a motion to quash.” The 
statute does not provide that a failure to demur waives 
defects that may be excepted to by a demurrer. 

The distinction between the function of a motion to 
quash and a demurrer are shown in our opinions. We 
held in Trimble v. State, 61 Neb. 604, 85 N. W. 844, that: 
“A plea of ‘not guilty’ * * * is a waiver of all defects in 
an information that can be reached by a motion to 
quash.” This case has been cited with approval in 
Huette v. State, 87 Neb. 798, 128 N. W. 519; Green v. 
State, 116 Neb. 635, 218 N. W. 432; Matters v. State, 120 
Neb. 404, 232 N. W. 781; and State ex rel. Gossett v. 
O’Grady, supra. See, also, Wiese v. State, 138 Neb. 
685, 294 N. W. 482. These cases all show that the waiver 
goes to those matters which may be raised by a motion 
to quash. 

‘In Barton v. State, supra, defendant filed a motion to 
quash and a demurrer, contending that the information 
was fatally defective. On appeal here we pointed out 
that both a motion to quash and a demurrer were filed 
raising the question. We held that: ‘The demurrer 
should have been sustained.” 

The defendant by failing to demur and by pleading 
not guilty did not waive the fatal defect of the infor- 
mation. 

We have held that a question of a fatal defect in an 
information may be raised on motion in arrest of judg- 
ment which would be contrary to the State’s contention 
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that a plea to the general issue waived defects which 
may be excepted to by demurrer. 

In Smith v. State, 68 Neb. 204, 94 N. W. 106, the de- 
fendant pleaded not guilty to an information. During 
the trial he changed his plea to guilty to the charge 
and moved in arrest of judgment that the charge did 
not state a crime. The motion was overruled. We held 
that a plea of guilty to the act charged was not a plea 
of guilty to the statutory crime, and that “by a motion 
in arrest of judgment the defendant properly challenged 
the authority and jurisdiction of the court to pronounce 
sentence of imprisonment in the penitentiary against 
him as if he were guilty of the commission of such 
crime.” 

In Newby v. State, supra, the accused, after verdict 
and before sentence, filed a motion in arrest of judgment 
on the ground that the information upon which he was 
convicted did not state facts sufficient to charge a crime. 
We sustained the contention and held that the trial court 
erred in not sustaining the motion in arrest of judgment. 

Likewise in Altis v. State, 107 Neb. 540, 186 N. W. 
524, the defendant was convicted and by motion in ar- 
rest of judgment claimed that the information did not 
charge a crime. We held that the motion should have 
been sustained. 

In 27 Am. Jur., Indictments and Informations, sec- 
tion 187, page 731, it is stated: “It is the general rule 
that defects or omissions in the indictment or in the 
mode of finding the indictment, which are of such a 
fundamental character as to make the indictment wholly 
invalid, are not subject to waiver by the accused. * * * 
But it is equally the general rule that defects and omis- 
sions which run only to the form in which the various 
elements of the offense are stated, or to the fact that 
the pleading is inartificially drawn, are waived by 
not objecting thereto in some appropriate manner in the 
preliminary stages of the proceeding, or, as to some 
matters, before determination of the issue on the merits.” 


582 NEBRASKA REPORTS [Vou. 167 
Nelson v. State 


Wyoming has a statute substantially in the language 
of our section 29-1808, R. R. S. 1943. In State v. Spiegel, 
39 Wyo. 309, 270 P. 1064, 64 A. L. R. 289, there was 
presented an attack on an information made using the 
disjunctive “or.” The court stated that some authorities 
hold that an information so drawn “to be fatally defec- 
tive” and others hold it subject to a motion to quash. 
It held that the information was not fatally defective 
and under the statute was subject to a motion to quash. 
Such a motion not having been made, it was held to 
have been waived. 

In Hagner v. United States, 285 U. S. 427, 52 S. Ct. 
417, 76 L. Ed. 861, the question of the sufficiency of an 
indictment was raised by motion in arrest of judgment 
after a verdict of guilty. A statute provided that: “No 
indictment * * * shall be deemed insufficient, nor shall 
the * * * judgment * * * be affected by reason of any 
defect or imperfection in matter of form only, which 
shall not tend to the prejudice of the defendant,” citing 
section 1025, Revised Statutes (U.S.C. Title 18, Sec. 556). 
This may be compared with “defects in the form of the 
indictment or in the manner in which an offense is 
charged.” § 29-1808, R. R. S. 1943. The court held: 
“This section was enacted to the end that, while the ac- 
cused must be afforded full protection, the guilty shall 
not escape through mere imperfections of pleading. 
* * * Tt, of course, is not the intent of § 1025 to dispense 
with the rule which requires that the essential elements 
of an offense must be alleged; but it authorizes the courts 
to disregard merely loose or inartificial forms of aver- 
ment. Upon a proceeding after verdict at least, no 
prejudice being shown, it is enough that the necessary 
facts appear in any form, or by fair construction can be 
found within the terms of the indictment.” 

. We held in Hunt v. State, supra, that an objection to 
an information may be raised for the first time on appeal 
where so defective that by no construction can it be 
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said to charge the offense for which accused was con- 
victed. (See preceding quote.) 

The criminal law of the State of Ohio “almost bodily” 
was adopted by the Legislature of this state in 1873. 
Bohanan v. State, 18 Neb. 57, 24 N. W. 390, 53 Am. R. 
791; Knothe v. State, 115 Neb. 119, 211 N. W. 619. 

Sections 29-1808 and 29-1810, R. R. S. 1943, remain 
substantially in the language of the statutes of Ohio. 
Section 29-1812, R. R. S. 1943, remains exactly in the 
same language as in the Ohio Code. § 13439-6, 13439-9, 
13439-11, Schneider’s Ohio Criminal Code Annotated, 
pp. 721, 723, and 724. 

In State v. Marcinski, 103 Ohio St. 613, 134 N. E. 
438, the defendant pleaded guilty to a charge in an 
“affidavit,” in the mayor’s court, of having unlawful pos- 
session of intoxicating liquor. The court of common 
pleas affirmed. On an error proceeding the court of ap- 
peals reversed the judgment on the ground that no of- 
fense was alleged. The state prosecuted error to the 
Supreme Court, contending that the defendant having 
pleaded guilty he could not thereafter by motion for a 
new trial or by proceeding in error raise the question 
of the sufficiency of the affidavit. The court held that 
the accused had the right upon a proceeding in error 
to challenge the legal sufficiency of the charge to state 
a crime. 

We accordingly hold that the defendant by failing to 
move to quash or demur did not waive the right to raise 
that issue and that it may be raised in this court for the 
first time on appeal. 

The judgment of the trial court is reversed and the 
cause remanded. 

Rie AND REMANDED. 
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1. Trial: Judgments. The prerequisites of granting a summary 
judgment are that the movant establish that there is no genuine 
issue of fact in the case and that he is entitled to judgment as 
a matter of law. 


2. In considering a motion for summary judg- 
ment the court should view the evidence in the light most favor- 
able to the party against whom it is directed. 

3. : The court examines the evidence on motion 


for summary judgment, not to decide any issue of fact pre- 
sented, but to discover if any real issue of fact exists. If there 
is a genuine issue of fact to be determined, a summary judgment 
may not be properly entered. 
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Hagan, for appellant. 
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YEAGER, CHAPPELL, and Bos.aueH, JJ. 


MEssmoreg, J. 

This is an action brought in the district court for 
Antelope County by the Clearwater Elevator Company, 
a corporation, plaintiff, against Mary Hales and Maude 
M. Brion, also known as Maud M. Brion, defendants, 
to foreclose a subcontractor’s lien on real estate owned 
and occupied by the defendants for the furnishing of 
materials relating to the erection of a duplex residence. 
The defendants moved for a summary judgment. The 
trial court sustained the motion of the defendants for 
summary judgment and removed the lien on said real 
estate, dismissed the plaintiff’s action, and taxed the costs 
to the plaintiff. The plaintiff filed a motion for new trial 
and a supplemental motion for new trial, both of which 
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were overruled. From the overruling of the plaintiff’s 
motion for new trial and supplemental motion for new 
trial, the plaintiff appeals. 

The plaintiff’s petition, in substance, alleged that it 
is a corporation organized under the laws of Nebraska 
with its principal place of business in Clearwater, Ante- 
lope County; that at a date unknown to plaintiff but 
prior to October 1, 1955, the plaintiff was informed and 
believed that Arnold V. Middleton entered into a con- 
tract with the defendants for the erection of a dwelling 
house on Lot 1 and the east half of the vacated alley 
lying between Lots 1 and 12, Block 174, in the city of 
Neligh, said real estate being owned by the defendants; 
that prior to October 10, 1955, plaintiff and Arnold V. 
Middleton entered into an oral agreement whereby 
plaintiff would furnish certain building materials for the 
erection of the dwelling house on the real estate above 
described for the defendants; that in compliance with 
said oral agreement the plaintiff furnished certain build- 
ing materials for the erection of the dwelling house in 
the total amount of $8,542.49, said material having been 
furnished between October 10, 1955, and May 21, 1956; 
that between the dates of October 14, 1955, and April 
9, 1956, the plaintiff received payments on said account 
and gave credit for materials returned, such payments 
and credits being in the amount of $5,706.66, leaving a 
balance due plaintiff of $2,835.83; and that on or about 
July 3, 1956, plaintiff, within 60 days after the last item 
of said material had been furnished, filed in the office 
of the county clerk of Antelope County a subcontractor’s 
lien on the above-described premises for the full amount 
of the account, stating that plaintiff had and claimed a 
lien on said premises. The plaintiff, after giving credit 
for $48.96 for materials returned after the lien was 
filed, prayed for judgment against the defendants for the 
sum of $2,786.87, with interest at the rate of 6 percent 
per annum from May 21, 1956, for a decree adjudging 
the same to be a first lien upon the said premises, for an 
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order directing sale of the said premises for the satis- 
faction of said lien and the application of the proceeds 
thereof to the payment of the plaintiff’s lien, and for 
costs expended. 

The defendants’ motion for summary judgment against 
the plaintiff was in substance as follows: That the plain- 
tiff was a subcontractor for Arnold V. Middleton; that 
as such subcontractor, under section 52-102, R. S. Supp., 
1955, the subcontractor’s lien must be filed with the 
register of deeds within 60 days from the furnishing of 
such material; and that the subcontractor’s lien of the 
plaintiff was not filed within the time provided for by 
the statute. 

In support of their motion for a summary judgment, 
the defendants introduced written admissions and an- 
swers of the plaintiff to certain interrogatories, affida- 
vits of parties, and the filing of the mechanic’s lien of 
record in Antelope County. 

For a determination of this appeal we consider only 
the following assignment of error. The plaintiff assigns 
as error that the trial court erred in sustaining the 
defendants’ motion for a summary judgment. 

There are well-established rules that relate to the 
summary judgment act. The prerequisites of granting a 
summary judgment are that the movant establish that 
there is no genuine issue of fact in the case and that he is 
entitled to judgment as a matter of law. See Spidel 
Farm Supply, Inc. v. Line, 165 Neb. 664, 86 N. W. 2d 
789. See, also, Eden v. Klaas, 165 Neb. 323, 85 N. W. 
2d 643. 

In Healy v. Metropolitan Utilities Dist., 158 Neb. 151, 
62 N. W. 2d 543, this court said: “In considering a 
motion for summary judgment the court should view 
the evidence in the light most favorable to the party 
against whom it is directed. * * * The court examines 
the evidence on motion for summary judgment, not to 
decide any issue of fact presented, but to discover if 
any real issue of fact exists. If there is a genuine issue 
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of fact to be determined, a summary judgment may not 
be properly entered.” 

The reason advanced by the defendants for sustain- 
ing the defendants’ motion for a summary judgment was 
that the mechanic’s lien of the plaintiff was not filed 
within the time contemplated by the statutes. 

Section 52-101, R. S. Supp., 1955, provides in part: 
“Any person who shall * * * furnish any material, * * * 
(1) for the construction, erection, * * * of any house, 
* * * or appurtenance, (2) for grading, filling in, exca- 
vating, leveling, clearing, grubbing, furnishing, and 
placing soil or sod, (3) for furnishing and planting trees, 
shrubs, or plant materials, * * * shall have a lien to 
secure the payment of the same upon such house, * * * 
or appurtenance and the lot of land upon which the 
same shall stand or the work is performed; * * *,” 

Section 52-102, R. S. Supp., 1955, provides in part: 
“Any * * * subcontractor who shall * * * furnish any 
material * * * for any of the purposes mentioned in 
section 52-101, to the contractor, or any subcontractor 
who shall desire to secure a lien upon any of the struc- 
tures mentioned in said section, may file a sworn state- 
ment of the amount due him from such contractor for 
such * * * material, * * * together with a description of 
the land upon which the same was * * * used, within 
sixty days from * * * furnishing such material * * * with 
the register of deeds of the county wherein said land 
is situated. If the contractor does not pay such * * * 
subcontractor for the same, such subcontractor * * * 
shall have a lien for the amount due for such * * * 
material, * * * on such lot or lots and the improvements 
thereon from the same time and in the same manner as 
such original contractor; * * *.” 

The plaintiff is in accord with the authorities cited 
by the defendants to the effect that if the last item or 
items were not furnished in the prosecution of the con- 
tract by the contractor, but are unrelated items or items 
furnished pursuant to an independent contract or pur- 
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chase, the time for filing the mechanic’s lien by a sub- 
contractor will not be extended. Also, if the last item is 
not furnished in the prosecution of the original contract 
by the contractor but for the purpose of reviving or 
extending the time for filing the lien, then those items 
may not be considered. 

In Coates Lumber & Coal Co. v. Klaas, 102 Neb. 660, 
168 N. W. 647, this court held: “The subcontractor’s 
right to a lien for services or material furnished to the 
contractor does not depend upon the terms of the con- 
tract entered into between the owner and the contractor.” 

The record discloses that J. A. Middleton is the presi- 
dent of the plaintiff corporation. Robert Middleton is 
one of his sons and the secretary and treasurer of the 
plaintiff corporation. Alta Middleton, wife of J. A. 
Middleton, is vice president of the corporation. Arnold 
V. Middleton is a son of J. A. Middleton, and owns one 
share of stock in the corporation, but is in the business of 
contracting for the construction of buildings and dwell- 
ings, separate and apart from any of the corporation 
business. On September 27, 1955, the defendants con- 
tracted with Arnold V. Middleton to construct a resi- 
dence duplex for them in Neligh, for which they were to 
pay the sum of $15,690. The written agreement was 
prepared by a daughter of one of the defendants. This 
contract provided in substance, insofar as necessary to 
consider here, that it was a contract for material and 
labor necessary and required in the completion of a one- 
story residence for Mrs. Leonard Hales and Mrs. Maude 
M. Brion, to be constructed on the property described 
in the contract. The contract was to cover all labor 
and material in place, required for the construction of 
the residence, according to the plans, specification sheet, 
and typewritten list of all alterations and additions at- 
tached to the contract, including two stone planters in 
front of the picture windows. The contractor was to 
excavate for all footings, dig all ditches for the laying of 
sewer, water, and gas connections, and do all the final 
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grading and seeding. The terms of payment were set 
out in the contract. The contractor was to furnish all 
material and labor necessary for the proper and com- 
plete execution of everything described. Final com- 
pletion date for the contract was January 1, 1956. 

The construction of the duplex commenced in the first 
week or 10 days of October 1955. The defendant, Mrs. 
Hales, moved into the duplex on February 17, 1956. 
Mrs. Brion moved into the duplex on February 21, 1956. 
There is in evidence a check dated February 23, 1956, 
made to the contractor, signed by Mrs. Hales, and a 
check dated March 9, 1956, to the contractor, signed by 
Mrs. Brion. The first-above check was in the amount 
of $1,000, and the second check was for $1,513.70. Both 
of the above checks were issued subsequent to the date 
the defendants occupied the duplex, and designated as 
final payments under the terms of the contract. 

The plaintiff claimed no interest as being a party to 
the construction of the duplex. 

The plaintiff did not include the subcontractor’s lien 
in its pleadings, nor was it offered in evidence at the 
time of the hearing. The mechanic’s lien was filed of 
record in Antelope County on July 3, 1956, and was 
not made a part of the record in this case until the 
plaintiff filed its supplemental motion for new trial. 

Pertinent parts of the deposition of the contractor 
received in evidence may be summarized as follows: 
He was engaged in the contracting business during the 
period from September 1955 to January 1956. He con- 
tracted to build a residence property in Neligh for the 
defendants, by written contract, and had personal super- 
vision of the construction of the duplex. He obtained 
most of the lumber used in the construction of the 
duplex from the plaintiff corporation. The material 
furnished by the plaintiff was billed to Arnold V. Mid- 
dleton as an individual, or the A. V. Middleton Con- 
struction Company. The material purchased by Arnold 
V. Middleton was his obligation under the terms of the 
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contract and his responsibility. The “Weld Crete,” for 
which a charge was made on May 21, 1956, and which was 
delivered about the middle of May, is a material used to 
join new concrete to old concrete. This material was 
used on the driveway where it was joined to the curb. 
This was about the time the driveway was being put in, 
and about that time the contractor got 64 sacks of 
cement from the plaintiff to pour the sidewalks. He 
used the same for that purpose, for the driveway, and 
for footings for planter boxes. The contractor went to 
the plaintiff’s place of business to get this cement and 
picked it up by truck sometime during the middle of the 
month of May 1956. There is no charge made for the 
64 sacks of cement in the itemized statement which is 
made a part of and attached to the mechanic’s lien. It 
was either an oversight, if it was obtained, or it never 
was obtained. The contractor further testified that on 
May 7, 1956, there was a charge for 5 pounds of blue- 
grass seed which was used for seeding the lawn. The 
contractor was required to seed the lawn under the 
terms of the contract. He further testified that he laid 
the driveway, which was a complete driveway from the 
garage to the street. This had nothing to do with the 
occupancy of the house, but was a part of the contract. 
He further testified that “Leptyne” is a thinner used 
in paint. On April 23, 1956, 3 sacks of white cement 
were used for the planter boxes in front of the house 
which were tied into the house. He was obligated to do 
the work, as provided for by the contract. 

The affidavit of the defendants stated in substance 
that on September 27, 1955, the defendants entered into 
a contract with the contractor for the construction of a 
one-story residence in the city of Neligh; and that the 
contract provided that the contractor was to provide all 
materials and entirely construct said premises. The de- 
fendants’ affidavit further states that the contract spe- 
cifically provided that final completion date was to be 
January 1, 1956; that neither of the said affiants paid 
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the final sums until the residence was completed; that 
affiant Maude M. Brion moved into her portion of the 
residence on February 21, 1956, and affiant Mary Hales 
moved into her portion of the residence on February 17, 
1956; that together they occupied the entire residence; 
and that construction was substantially completed by 
January 1, 1956, and entirely completed prior to the 
time they moved in to occupy said residence. 

The itemized account attached to the subcontractor’s 
lien discloses that materials were furnished by the plain- 
tiff in October, November, and December 1955, and Janu- 
ary, February, March, and until April 23, 1956. Then on 
May 7 there was a charge for 1 gallon of Leptyne and 
5 pounds of bluegrass, and on May 21, a charge for 1 
quart of Weld Crete, making a total of $8,542.49, less 
credit of $5,706.66, leaving a balance of $2,835.83, for 
which amount the plaintiff claims a mechanic’s lien. 

The contract provides that the contractor is to exca- 
vate for all footings, dig all ditches for the laying of 
sewer, water, and gas connections, and is to do all final 
grading and seeding. 

Section 52-101, R. S. Supp., 1955, incorporates in said 
section the word “appurtenance.” 

Webster’s New Twentieth Century Dictionary (2d 
Ed.), p. 92, gives the following definition of the word 
“appurtenance”: ‘In law, such buildings, rights, and 
improvements as belong to a house or to land are called 
the appurtenances, as outbuildings, gardens, pasturage, 
etc. to a house, * * *.” 

In Black’s Law Dictionary (3d Ed.), p. 132, “appurt- 
enance” is defined as: “That which belongs to some- 
thing else; an adjunct; an appendage; something an- 
nexed to another thing more worthy as principal, and 
which passes as incident to it, * * *.” 

“The term ‘appurtenances’ may perhaps include, with- 
out any forced construction, the yard and sidewalk, and 
work and labor performed and materials furnished for 
such appurtenances as probably within the spirit of the 
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statute.” McDermott v. Palmer, 8 Selden (N. Y.) 383. 

“Appurtenances,” as used in a New York statute 
giving a lien upon the lot, building, and “appurtenances” 
for materials used for making improvements thereon, 
include a sidewalk in front of the premises. See Ken- 
ney v. Apgar, 93 N. Y. 539. 

The New York statute referred to in the last-cited 
case was in substance similar to section 52-101, R. S. 
Supp., 1955. If a sidewalk may be called an appurte- 
nance, a driveway may be called an appurtenance, and 
footings for a planter box may be called an appurtenance. 
In the light of the above definitions of “appurtenances” 
and considering the terms of the contract here involved, 
the contractor was required thereunder to level, grade, 
and seed the lawn, which was an appurtenance. 

AS we view the evidence introduced with reference 
to the motion for summary judgment, the same discloses 
a genuine issue of fact to be determined. The issue of 
fact to be determined is whether or not the items fur- 
nished by the subcontractor in May 1956 were furnished 
in the performance of the original contract, and if such 
items were so furnished by the subcontractor, then the 
question as to whether or not the subcontractor filed 
its mechanic’s lien in time within the contemplation of 
the statute would arise. We determine only that the 
trial court erred in sustaining the defendants’ motion 
for a summary judgment, for the reason that there is a 
genuine material issue of fact to be determined. The 
defendants were not entitled to a judgment as a matter 
of law. 

We reverse the judgment of the trial court, and the 
cause is remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 

WENKE, J., participating on briefs. 


Vou. 167] JANUARY TERM, 1959 593 


Mabe v. Gross 


James D. Mase, ADMINISTRATOR OF THE ESTATE OF ROBERT 


MABE, DECEASED, APPELLANT AND CROSS-APPELLEE, V. 
Rosert H. Gross, APPELLEE AND CROSS-APPELLANT. 
94 N. W. 2d 12 


Filed January 9, 1959. No. 34470. 


Death: Actions. The wrongful death statute, sections 30-809 
and 30-810, R. R. S. 1948, creates a new cause of action unknown 
to the common law, and it should not be extended beyond the 
fair import of the language used. 

The words “next of kin” in the wrongful 
death statute mean the class of persons nearest in degree of 
blood surviving the deceased. In its practical use it means, 
ordinarily, those persons who take the personal estate of the 
deceased person under the statute of descent. 

A presumption of pecuniary loss exists in 
favor of one legally entitled to service or support from one 
killed by the wrongful act of another. 

Where it is shown that the next of kin sus- 
tained such a relationship to the deceased that the law imposes 
upon him a duty to support them and that practical ability 
existed to enable him to perform that duty, a pecuniary loss 
is established and its extent is a question for the jury. 

Where a presumption of pecuniary loss ob- 
tains from the relationship and a legal liability to support, 
the extent of the pecuniary loss must be left to the good 
judgment and common sense of the jury after it has considered 
all the evidence and circumstances in the case tending to fix the 
sum that will make full compensation for the loss sustained. 
Automobiles: Trial. Where the undisputed evidence shows that 
a collision between two motor vehicles was due solely to the 
negligence of the defendant, it is the duty of the trial court 
to direct a verdict against him on the issue of liability. 
Negligence. One who creates an emergency by his own neg- 
ligent conduct will not be excused for his failure to pursue the 
safer of two courses open to him, and he will ordinarily be 
held guilty of negligence as a matter of law. 


APPEAL from the district court for Lincoln County: 


Joun H. Kuns, Jupce. Reversed and remanded. 


William S. Padley, for appellant. 
Maupin, Dent, Kay & Satterfield and William E. Mor- 


row, Jr., for appellee. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CARTER, J. 

This is an action for wrongful death brought by 
James D. Mabe, administrator of the estate of Robert 
Mabe, deceased, for the benefit of the next of kin, for 
pecuniary loss resulting from the death of plaintiff’s 
decedent. The defendant denied negligence on his part 
and alleged contributory negligence of plaintiff's de- 
cedent. The trial court directed a verdict for the plain- 
tiff for funeral expenses only. The plaintiff appeals 
from the judgment denying a recovery of damages other 
than funeral expenses to the next of kin. The defend- 
ant cross-appeals from the judgment entered against him, 
asserting that the trial court erred in holding him guilty 
of negligence as a matter of law and in directing a ver- 
dict against him for funeral expenses. 

The automobile accident out of which this litigaton 
arose occurred 1.4 miles east of Brady, Nebraska, on 
U. S. Highway No. 30. Plaintiff’s decedent was driving 
west at about 9 o’clock p.m., on November 1, 1956, the 
day of the accident. The pavement was 24 feet wide 
and the weather was described as misting slightly. The 
evidence shows that the automobile left the north edge 
of the pavement about 24 feet east of the point of im- 
pact and struck the truck of the defendant about 4 feet 
north of the pavement. Robert Mabe, the driver of the 
automobile, was killed in the accident. Marion Mabe, 
his brother, who was riding in the automobile, was asleep 
when the accident occurred and he remembered noth- 
ing concerning the accident, his evidence being that he 
was unconscious for 2%4 days thereafter. Chuck Willis, 
a brother-in-law of Robert and Marion Mabe, was a 
third occupant of the car. He was also killed in the 
accident. 

The evidence shows that the defendant was driving 
a diesel-powered tractor. He had driven into Brady 
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when he discovered that he had lost a wheel and tire 
from one of the dual wheels on his trailer. He left the 
trailer in Brady and went back toward the west to look 
for the lost wheel and tire. The accident occurred on 
his return trip at a point beyond Brady. The evidence 
shows that he applied his brakes about 250 feet west 
of the point of impact, as shown by the tire marks on 
the pavement. These tire marks show that the tractor 
crossed to the left side of the center line on the pave- 
ment about 128 feet west of the point of impact and 
that it left the pavement about 30 feet west of the 
point where the collision occurred. The parties stipu- 
lated that the funeral expenses for plaintiff's decedent 
were $660.15. The trial court in effect found that de- 
fendant was guilty of negligence as a matter of law 
and found also that the only damages proved were the 
funeral expenses in the amount of $660.15, and directed 
a verdict for plaintiff for that amount. The plaintiff 
contends that the trial court erred in refusing to submit 
to the jury the matter of damages based upon the pecu- 
niary loss sustained by Susan Mabe, the 3-year-old 
daughter of Robert Mabe, and by James D. Mabe and 
Paula Mabe, the parents of Robert Mabe. 

An action for wrongful death in this state exists by 
virtue of section 30-809, R. R. S. 1943. The damages 
that may be recovered and the disposition of the avails 
of any judgment obtained are controlled by section 
30-810, R. R. S. 1943. The measure of recovery is fixed 
by these sections of the statutes. The applicable lan- 
guage is that part of section 30-810, R. R. S. 1943, which 
provides: “It shall be brought by and in the name of 
his personal representatives, for the exclusive benefit 
of the widow or widower and next of kin. The verdict 
or judgment should be for the amount of damages which 
the persons in whose behalf the action is brought have 
sustained. The avails thereof shall be paid to and dis- 
tributed among the widow or widower and next of 
kin in the proportion that the pecuniary loss suffered 
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by each bears to the total pecuniary loss suffered by 
all such persons.” 

This case presents the question as to the meaning of 
the words “next of kin” as they are used in the fore- 
going statute. We think the meaning of these words 
is correctly stated in Wilcox v. Bierd, 330 Ill. 571, 162 
N. E. 170, wherein it is said: “The words ‘next of kin’ 
are used as a technical legal phrase in their ordinary 
technical sense. (Dukeman v. Cleveland, Cincinnati, 
Chicago & St. Louis Railroad Co. 237 Ill. 104.) The 
term ‘next of kin,’ in its technical, legal meaning, means 
persons nearest in degree of blood surviving. In its 
practical use the term has come to mean, ordinarily, 
those persons who take the personal estate of the de- 
ceased under the statutes of distribution. The English 
courts hold that the primary and proper meaning of 
‘next of kin’ is the nearest in proximity of blood living 
at the death of the person whose next of kin are spoken 
of. (2 Pope’s Legal Definitions, p. 1025.) Under our stat- 
ute on descent (Smith’s Stat. 1925, chap. 39, sec. I, p. 
979,) personal property descends first to the deceased’s 
children and their descendants in equal parts, the de- 
scendants of the deceased’s child or grandchild taking 
the share of its deceased parents in equal parts. When 
there is no child of the intestate or descendants of such 
child, and no widow or surviving husband, then the 
property descends to the parents, brothers and sisters 
of the deceased and their descendants, etc. * * * The 
next of kin of any deceased person are definite blood 
relatives or a definite class of blood relatives or kins- 
men in existence at the time of the death of the deceased 
who would take his personal property in case he died 
intestate.” See, also, Warren v. Englehart, 13 Neb. 283, 
13 N. W. 401; Piechota v. Rapp, 148 Neb. 442, 27 N. W. 
2d 682. 

Under the statute of descent in this state personal 
property descends first to the decedent’s children and 
the heirs of deceased children. It is only when there 
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is no child of the deceased, or descendants of a deceased 
child, that such property descends to the parents. It 
is clear, therefore, that the 3-year-old daughter of Robert 
Mabe is his next of kin under the wrongful death stat- 
ute, and that the parents of Robert Mabe are not next 
of kin under the facts here existing. 

The trial court held that the evidence was insufficient 
to show that the 3-year-old daughter suffered pecu- 
niary loss resulting from the wrongful death of her 
father. The evidence shows that the deceased was 24 
years of age and had a life expectancy of 39 years. He 
was divorced and the child was in the custody of her 
mother. Immediately prior to his death Robert Mabe 
was earning from $65 to $75 per week. He was a strong, 
able-bodied man. 

The daughter Susan has a life expectancy in excess 
of 48 years. The only competent evidence of pecuniary 
loss resulting from the wrongful death of her father 
is a stipulation that deceased was paying support money 
for the benefit of his daughter at the time of his death, 
no amounts being shown. 

The defendant contends that the foregoing evidence 
is insufficient to submit to the jury the amount of pecu-. 
niary loss sustained by the 3-year-old daughter. It 
cannot be questioned that there is a legal duty of a 
father to support his minor child. Under such circum- 
stances the averment of relationship is sufficient. City 
of Friend v. Burleigh, 53 Neb. 674, 74 N. W. 50; Killion 
v. Dinklage, 121 Neb. 322, 236 N. W. 757. In the. last 
case cited this court stated: “A presumption of pecu- 
niary loss exists in favor of one legally entitled to serv- 
ice or support from one killed by the wrongful or negli- 
gent act of another.” As early as Johnson v. Missouri 
Pacific Ry. Co., 18 Neb. 690, 26 N. W. 347, this court 
stated: “But, it is said that the word ‘pecuniary’ as 
used in our statute is not construed in a strict sense. 
The damages are largely prospective, and their deter- 
mination committed to the discretion of juries upon 
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very meagre and uncertain data. A parent may recover 
for loss of expected services of children not only during 
minority, but afterwards, on evidence justifying a rea- 
sonable expectation of pecuniary benefit therefrom. 
Neither is it essential that this expectation of pecuniary 
benefit should be based on a legal or moral obligation 
on the part of the deceased to confer it, but it may be 
proved by any circumstances which render it probable 
that such benefit would, in fact, be realized.” See, also, 
Missouri Pacific Ry. Co. v. Baier, 37 Neb. 235, 55 N. W. 
913; Crabtree v. Missouri Pacific Ry. Co., 86 Neb. 33, 
124 N. W. 932, 136 Am. S. R. 663; Kroeger v. Safranek, 
161 Neb. 182, 72 N. W. 2d 831; Wieck v. Blessin, 165 Neb. 
282, 85 N. W. 2d 628. 

The proof of pecuniary loss in a wrongful death action 
is discussed in City of Friend v. Burleigh, supra, as 
follows: ‘The rule deducible from these cases, as well 
as from the weight of cases elsewhere, is that the peti- 
tion must show facts from which a pecuniary loss is in- 
ferable. In the case of collaterals or others not legally 
dependent upon the deceased, at least where they are 
not heirs at law, facts must be pleaded showing an ac- 
tual pecuniary interest in his life. Where, however, it 
is pleaded that the next of kin sustain such a relation- 
ship to the deceased that the law imposes upon him a 
duty to support them and that practical ability existed 
to enable him to perform that duty, a pecuniary interest 
is pleaded. Its extent is a question for the jury.” 

In Armstrong v. Union Stockyards Co., 93 Neb. 258, 
140 N. W. 158, we said: “There is no certainty, and 
perhaps not even a probability, that the present earnings 
of an active young man of that age are the limit of his 
full capacity. What were the reasonable probabilities 
of his future earnings, and the future necessities of the 
beneficiaries? It is always difficult in such cases to 
determine the exact measure of the pecuniary loss, and 
this duty devolves upon the jury. They must take into 
consideration the condition of the parties and all of the 
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circumstances disclosed by the evidence, and determine 
what sum will make full compensation for the loss 
sustained.” And in Moses v. Mathews, 95 Neb. 672, 146 
N. W. 920, Ann. Cas. 1915A, 698, we said: “Ordinarily, 
the matter must be left to the good judgment and ordi- 
nary common sense of the jurors, considering the circum- 
stances of each case, and, unless a verdict is manifestly 
unjust and excessive, it will not be disturbed on appeal.” 
And also in Kroeger v. Safranek, supra, we said: ‘“ ‘The 
law does not provide any positive, definite, mathemati- 
cal formula or legal rule by which a jury shall fix the 
pecuniary loss suffered in the death of the head of a 
family. * * * A presumption of pecuniary loss exists in 
favor of one legally entitled to service or support from 
one killed by the wrongful or negligent act of another.’ ” 

In Howlett v. Doglio, 402 Ill. 311, 83 N. E. 2d 708, 6 
A. L. R. 2d 790, the court said: “In cases arising under 
the Wrongful Death Act, if the next of kin are lineal 
kinsmen of the deceased, a presumption of pecuniary 
loss obtains from the relationship, alone, sufficient to 
sustain a verdict and judgment awarding substantial 
damages, without proof of actual loss.” We think the 
foregoing rule applies in this state where the deceased 
was under a legal liability to support the next of kin 
in whose behalf the action was commenced. The jury 
is required to take a perspective view of existing circum- 
stances to determine the pecuniary loss sustained by 
those for whom the action may be maintained. The 
money value of such pecuniary loss cannot ordinarily 
be determined in dollars and cents. It is peculiarly a 
jury question to be determined from all the circum- 
stances and evidence available. 

On the basis of the foregoing authorities we conclude 
that the evidence of the essential facts was sufficient 
to permit a jury to determine the fair and just compen- 
sation for the pecuniary loss sustained by Susan Mabe, 
the next of kin, which resulted from the wrongful death 


600 NEBRASKA REPORTS [Vou. 167 


Mabe v. Gross 


of Robert Mabe. The trial court erred in not submit- 
ting this issue to the jury. 

The defendant contends that the trial court erred in 
finding him guilty of negligence as a matter of law. 
Upon this question the record shows that defendant 
observed two cartons of head lettuce in his driving lane 
by the lights of oncoming cars. The physical facts show 
and the defendant testifies that he immediately applied 
his brakes at the point where the tire marks begin, The 
evidence is conclusive that it was at a point approxi- 
mately 215 feet west of the two cartons. Defendant 
testifies that the lights of the oncoming cars caused 
the cartons to cast shadows, giving the appearance that 
the right-hand side of the highway was obstructed. He 
applied his brakes for a distance of 125 feet. He then 
determined to turn left across the highway. He states 
that he decided against turning off the pavement to 
his right for fear of striking the guardrail posts on the 
south side of the highway. He states that he released 
his brakes and accelerated the tractor at the point 
where he crossed the center line of the highway with 
the intention of avoiding an accident by driving off 
of the left side of the highway. The evidence conclu- 
sively shows that he traveled 98 feet to the point where 
he left the north edge of the pavement and an addi- 
tional 30 feet to the point of impact. The defendant 
asserts that he was faced with such an emergency that 
his negligence, if any, is excused. 

We point out that according to the defendant’s testi- 
mony, the two cartons were beyond the range of his 
driving lights and that he saw the two cartons of lettuce 
solely by the lights of oncoming cars. We think this 
evidence establishes that defendant was guilty of neg- 
ligence as a matter of law. It is a general rule that a 
driver of a motor vehicle who drives at such a speed 
that he cannot stop within the range of his vision is 
guilty of negligence as a matter of law. No exception 
to this rule applies here for the defendant saw the ob- 


Vou. 167] JANUARY TERM, 1959 601 


Mabe v. Gross 


struction beyond the range of his lights. The defendant, 
to. avoid a charge of negligence, should have stopped his 
car within the range of his lights which distance was, 
according to his own testimony, a lesser distance than 
the point of the alleged obstruction in his driving lane. 
Admittedly he saw the obstruction beyond the range 
of his normal vision. He should have been able to stop 
within his range of vision and if he had done so there 
would have been no accident. His election to turn across 
the center line at a point 128 feet west of the point of 
impact, after braking his tractor for a distance of 125 
feet; was the act creating the alleged emergency. The 
two cartons in his driving lane did not create the emer- 
gency that resulted in the collision. Consequently, the 
emergency was of his own making after a failure to 
stop his tractor within the range of his lights. The trial 
court took this view of the evidence and we think it 
was the correct one. 

The defendant also complains of the action of the 
trial court in directing a verdict for the plaintiff on the 
question of the negligence of Robert Mabe. There is 
no evidence in the record of any negligence on his part. 
The collision was caused solely by the negligence of de- 
fendant in encroaching upon the driving lane of the 
Mabe automobile. 

The only reversible error found in the record is the 
refusal of the trial court to submit to the jury the issue 
as to the amount of damages for the pecuniary loss sus- 
tained by Susan Mabe resulting from the wrongful 
death of her father, Robert Mabe. The judgment is re- 
versed and the cause remanded for a new trial in ac- 
cordance with the holdings of this opinion. 

REVERSED AND REMANDED. 
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NATURAL Gas DIsTRIBUTING CO., APPELLANT, V. CITY OF 
OcaLLALA, NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 
APPELLEES, 

94 N. W. 2d 31 


Filed January 9, 1959. No. 34471. 


Municipal Corporations: Franchises. This case is governed by the 
rules of law set out in the case of Nebraska Natural Gas Co. v. 
City of Lexington, ante p. 418, 93 N. W. 2d 179, and the case 
of Kansas-Nebraska Natural Gas Co., Inc. v. City of St. Ed- 
ward, ante p. 15, 91 N. W. 2d 69. 


ApPEAL from the district court for Keith County: 
Joun H. Kuns, Jupcr. Reversed and remanded. 


Sidner, Lee, Gunderson & Svoboda and McGinley, 
Lane & Powers, for appellant. 


W. I. Tillinghast and Firmin Q. Feltz, for appellees. 


Heard before Srmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MESSMoRrgE, J. 


This is an action brought in the district court for 
Keith County by the Natural Gas Distributing Co., 
against the City of Ogallala, a municipal corporation, 
the mayor, and members of the city council of the city. 
The city of Ogallala is a city of the second class. The 
purpose of the action was to obtain a judgment en- 
joining the defendants from preventing the plaintiff 
putting into effect a rate schedule for the sale of gas 
to its customers in the city. 

The plaintiff’s petition was in effect, with little vari- 
ance, the same as that filed in the case of Nebraska 
Natural Gas Co. v. City of Lexington, ante p. 413, 93 N. 
W. 2d 179. To this petition the defendants filed a gen- 
eral demurrer. The demurrer was sustained. The plain- 
tiff filed a motion for new trial which was overruled. 
The plaintiff appeals. 

We deem it unnecessary to set forth the substance of 
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the petition or to make any further inquiry into the 
law involved. 

We conclude that this case is governed by the rules 
of law set out in the case of Nebraska Natural Gas Co. 
v. City of Lexington, supra, and the case of Kansas- 
Nebraska Natural Gas Co., Inc. v. City of St. Edward, 
ante p. 15, 91 N. W. 2d 69. Therefore, the judgment of 
the trial court should be, and is hereby, reversed and the 
cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


TEp BREDEHOFT ET AL., APPELLANTS, V. COUNTY OF PLATTE, 
STATE OF NEBRASKA, A CORPORATION, APPELLEE. 
94 .N. W. 2d 18 


Filed January 9, 1959. No. 34484. 


1. Eminent Domain. A public highway regularly established by 
the county authorities under the Jaw existing in 1895 (Comp. 
St. 1895, § 4509) must be regarded as taking land to the full 
width required by the statute defining the width of public 
highways, notwithstanding the fact that the petition for the 
highway and the order establishing the same does not mention 
the width of the road. 

Where compensation has been once paid for the es- 

tablishing of a public road, an owner of property adjoining the 

road may not again recover damages for such taking on the 
theory that the compensation paid was erroneously determined. 


APPEAL from the district court for Platte County: 
Rosert D. Fuory, Jupce. Affirmed. 


Wagner, Wagner & Conrad, for appellants. 
C. Thomas White and Daniel B. McNair, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


CARTER, J. 
This case originated on a claim for damages filed 
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with the board of county supervisors of Platte County 
allegedly resulting from the widening of a county road 
to a width of 66 feet. The county by its answer as- 
serted its right to the 66 feet without paying additional 
damages for its taking. The trial court found that the 
county was entitled to the full 66 feet and denied dam- 
ages for the widening of the road to its full width. A 
judgment was entered also for damages to plaintiffs’ 
lands for $250 resulting from the improper construc- 
tion of the road. Error is not assigned in the granting 
of the $250 judgment. The only issue raised by the 
appeal is the correctness of the holding that the county 
was entitled to construct a 66-foot road on the highway 
involved without the payment of additional damages 
to the plaintiffs. 

The plaintiffs were the owners of real estate adjoin- 
ing the section-line road here involved. The evidence 
shows that in July 1895 the county road in question 
was established. The width of the road was not set out 
in the proceedings. Under the controlling statute in 
existence at that time all public roads were required to 
be 66 feet wide. Comp. St. 1895, § 4509. The regularity 
of the proceedings opening the road in 1895 is not here 
questioned. It is the contention of the plaintiffs that 
the record and memoranda on file with the county clerk 
of Platte County show that the county paid adjoining 
landowners for a 33-foot road only, and that adjoining 
landowners are entitled to compensation for the addi- 
tional land taken and damages resulting to the remain- 
ing lands because of such further taking. 

The evidence shows that the road used since 1895 
and prior to the construction of the 66-foot road in 1957 
was from 33 to 40 feet wide on the basis of the fences 
which appear to have been continuously maintained 
since 1895. We do not deem the location of the fences 
to be material since the plaintiffs could acquire no pre- 
scriptive right against the county. 

The case is controlled by our decision in Taylor v. 
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Austin, 83 Neb. 581, 119 N. W. 1123, wherein we said 
in a similar case: “It is conceded that a portion of the 
land claimed as a highway has been inclosed by the 
plaintiff and her grantors for 20 years or more, and 
this fact, if the road had not been legally established, 
and the county was claiming only a prescriptive right, 
would entitle the plaintiff to hold the part so inclosed 
as her absolute property. While the width of the road 
was not designated in the petition therefor, nor in the 
report of the commissioners establishing the same, the 
statute at that time required that all public highways 
should be .66 feet in width, and, as this highway was 
regularly established and has been in use by the public 
since 1869, it must be conclusively presumed that it 
was established as a legal road 66 feet in width; and the 
fact that it has not been worked or used to its full width, 
and that some portion of it has been inclosed by the 
plaintiff, does not vest her with any title thereto, as 
title by prescription cannot be obtained to a public 
highway.” 

It is conclusively presumed therefore that the county 
established a road 66 feet in width in 1895. When 
plaintiffs’ predecessors in title accepted the compensa- 
tion for the land taken and damages to the remaining 
lands, the taking of the section-line road 66 feet in 
width became complete. 

The plaintiffs argue that the records and memoranda 
found in the files indicate that the damages paid were 
calculated on a basis of a 33-foot road. Assuming the 
correctness of this contention, it cannot aid the plaintiffs. 
If plaintiffs’ predecessors in title were dissatisfied with 
the compensation tendered, their remedy was to appeal. 
Plaintiffs cannot go behind the compensation paid, even 
if it was calculated on a basis not now acceptable. All 
the parties are conclusively presumed to know that 
the road taken was 66 feet in width when a lesesr 
width was not specified in the proceedings establishing 
the road. Anderson v. Nelson, 86 Neb. 752, 126 N. W. 
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314. Since plaintiffs’ predecessors in title accepted the 
damages as fixed by the appraisers, plaintiffs are fore- 
closed from claiming any further damages for the 66-foot 
road taken in 1895. There can be but one recovery for 
the lands taken and damaged. 

The trial court arrived at the same conclusion. The 
judgment of the district court is affirmed. 

AFFIRMED. 


CLARENCE LASH, APPELLANT, V. IVAN ERISMAN ET AL., 
APPELLEES. 
94 N. W. 2d 32 


Filed January 16, 1959. No. 34416. 


1. Pleading: Evidence. An admission made in a pleading on which 
a trial is had is a judicial admission, and is a waiver of all con- 
troversy so far as the adverse party desires to take advantage 
of it. It is therefore a limitation of issues. 

2. Pleading: Appeal and Error. An issue not raised by the plead- 
ings and proof in the district court cannot be raised for the 
first time in the Supreme Court. 

3. Appeal and Error. Except as to questions of jurisdiction, ques- 
tions not presented to nor passed on by the trial court will not 
be considered on appeal. 


APPEAL from the district court for Nemaha County: 
VircIL FaLLoon, Jupce. Affirmed. 


Ginsburg, Rosenberg & Ginsburg, for appellant. 


Dwight Griffiths, Moran & James, and Simon Lantzy, 
for appellees. 


Heard before Simmons, C. J., CARTER, MErsSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaueu, JJ. 


YEAGER, J. 

This action as originally instituted was by Clarence 
Lash, plaintiff, against Ivan Erisman, Arnold Ernst, Irvin 
Dovel, and C. F. Kuncl, Jr., defendants. Before pro- 
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ceeding further it appears advisable to ascertain and 
present comprehensively the basic contents of the cause 
of action as it appears in the petition. 

In the petition the plaintiff alleged in substance that 
he and the defendants were the directors and sole stock- 
holders of the Auburn Nebraska Alfalfa Company, a 
corporation, which will be hereinafter referred to as 
the corporation, and the only persons interested in its 
operations; that in August 1946, the corporation ran into 
financial difficulties and was without sufficient work- 
ing capital; that at that time all of these parties entered 
into an oral agreement that they would each sepa- 
rately and equally advance money necessary for the 
corporation to continue in business and if any one or 
more advanced more than the others that one or those 
would be reimbursed pro rata by the others; that in 
October 1946, the plaintiff and the defendant Ivan Eris- 
man obtained a loan of $11,000 from the Auburn State 
Bank, the proceeds of which were advanced to the cor- 
poration under the terms of the oral agreement men- 
tioned; that at various other times the plaintiff under 
the oral agreement advanced other sums of money to the 
corporation amounting to $12,437.60; that the total of 
the advancements made by the plaintiff amounted to 
$25,263.93; and that he believed others of the four de- 
fendants also made advancements in amounts not speci- 
fied. He alleged that he had received no reinbursement 
for any advances made by him. 

On the basis of these allegations he alleged that he was 
entitled to an accounting and a judgment in conform- 
ity with the results of such accounting. 

It was further pleaded that the $11,000 was ob- 
tained from the Auburn State Bank on a personal note of 
plaintiff and the defendant Ivan Erisman for advance- 
ment to the corporation; that it was advanced pursuant 
to the agreement for contribution which has been men- 
tioned; that the note was renewed from time to time 
by the makers until July 1947, when it was paid off by 
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the proceeds of a note made by the two makers to the 
Carson National Bank; that this note was renewed by 
and on the signatures of the makers until April 1949, 
when it was again renewed on the signature of plain- 
tiff and by inadvertance without the signature of the 
defendant Ivan Erisman; that there was never any re- 
imbursement of the amount by the corporation which 
company became bankrupt; that plaintiff paid the note 
with interest on July 2, 1949, and demanded contribu- 
tion from the defendants which demand was refused; 
and that the total in this respect with interest amounted 
to $12,826.33. As to this amount as a part of the total 
of $25,263.93 the plaintiff pleaded that it was advanced 
to the corporation under the oral agreement mentioned, 
and that he, on accounting, was entitled to contribution 
from the four defendants for the excess which he had 
advanced. The prayer of the petition conformed to 
the allegations. 

The plaintiff never pleaded a right of recovery against 
any of the defendants on any other theory. Particu- 
larly he never pleaded a right of recovery on the theory 
that he and the defendant Ivan Erisman were joint 
obligors on the bank note or obligation which he paid and 
was therefore and on that account entitled to contri- 
bution from him. 

Answers were filed by all defendants except Irvin 
Dovel. The further concern of this case is with the 
plaintiff and Erisman. For the further purposes of this 
opinion the plaintiff will be referred to as appellant 
and Erisman as appellee. 

The answer of the appellee is of considerable length 
but it becomes necessary at this point to set forth only 
that by its substance the appellee admits that the appel- 
lant advanced the sums of money to the corporation as 
loans which he claims that he advanced, including the 
$11,000, but that he is not entitled to recover any part 
thereof from the appellee. For reply the appellant 
generally denied the allegations of the answer. 
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The case was tried to the court and at the conclusion 
of the evidence of appellant a demurrer thereto on be- 
half of the defendant Dovel was sustained and motions 
for dismissal on behalf of the other defendants were 
sustained. Motion for new trial was duly filed as to the 
appellee which was overruled. From the order dis- 
missing the action as to the appellee and the order over- 
ruling the motion for new trial the appellant has 
appealed. 

It may be said unequivocally that the appellant failed 
to attempt to support his pleaded cause of action except 
in two respects. Some evidence was adduced in sup- 
port of the alleged agreement that there was to be an 
equalization of advancements if the corporation did not 
make reimbursement, and there was evidence as to the 
source of the $11,000 which was advanced, but none as 
to the balance of the total amount for which he claimed 
a right of reimbursement from the defendants or any 
of them. There was no evidence adduced or offered upon 
which to make an accounting of advancements. The 
evidence as to the source of the $11,000 was sufficient 
to sustain the allegations of the petition in that respect, 
that is that in the first instance it was obtained by 
appellant and appellee on notes payable by them first to 
the Auburn State Bank, then to the Carson National 
Bank, and later discharged by payment made by the 
appellant. This amount by declaration of the petition 
was a part of the total advancement of $25,263.93 which 
on accounting the appellant claimed he was entitled 
to have allocated one-fifth to himself and one-fifth to 
each of the four-named defendants, subject to equaliza- 
tion among the five. 

This statement as to the evidence is not important in 
relation to whether or not appellant has sustained 
proof of his pleaded cause of action. It is important only 
as a recital of related facts since the appeal in this 
case does not present that question. The question pre- 
sented is one of whether or not another and entirely 
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different cause of action was sufficiently pleaded to ren- 
der erroneous the dismissal of the action against the 
appellee. 

The substantial contention of the appellant in this 
respect is that on the pleadings and the record made he 
had established the right to have judgment against the 
appellee for contribution of one-half of the principal 
and one-half of the interest paid by him in payment of 
the note for $11,000 to the Carson National Bank. 

On the record the conclusion is inescapable that this 
right has not been established. The pleadings, instead of 
establishing any such right, expressly negative it. There 
is nothing in the petition or any other pleading from 
which it may be said that any such inference may flow. 

The following from the petition contains the sole and 
only declaration by pleading of the theory upon which 
the case was presented to the district court: 

“5. That in October of 1946, in accordance with 
such agreement and understanding, this plaintiff and 
the defendant, Ivan Erisman, were requested to ob- 
tain for said corporation a loan in the amount of $11,000.- 
00 from the Auburn State Bank; that said bank would 
not make said loan to said corporation, but agreed to 
make said loan to this plaintiff and the said Ivan Eris- 
man on their personal note; that said matter was re- 
ported by the plaintiff to the defendants; and the de- 
fendants all requested the plaintiff to obtain said loan 
from the Auburn State Bank and advance the proceeds 
thereof to said corporation, and that they would all 
equally contribute to the payment thereof in the event 
the corporation failed to pay the same; that in accord- 
ance therewith the plaintiff and the defendant, Ivan 
Erisman executed and delivered to the said Auburn State 
Bank their note in the principal amount of $11,000.00 
and received from said bank the proceeds of such loan 
in said amount, and immediately delivered the same 
over to the said corporation; that said corporation was 
cunable to repay any part of said borrowing and said 
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note was from time to time renewed by the plaintiff and 
the said Ivan Erisman; that when said note came due the 
last time, on July 5, 1947, the said Auburn State Bank 
refused to renew the same; and thereupon this plain- 
tiff and the said Ivan Erisman on or about July 5, 1947 
procured from the Carson National Bank of Auburn, 
Nebraska the sum of $11,000.00, and on July 5, 1947 paid 
said sum to the Auburn State Bank in payment of said 
previous loan as hereinbefore described; that there- 
after said loan was renewed from time to time with the 
said Carson National Bank; that on April 25, 1949 the 
last renewal of said note was made with the said Carson 
National Bank, and at said time the defendant, Ivan Eris- 
man, through inadvertance, failed to sign said renewal 
note in the sum of $11,000.00, but the same was signed 
only by this plaintiff; that said renewal note was, how- 
ever, executed by this plaintiff as renewal for the pre- 
vious note theretofore executed by this plaintiff, and 
the said Ivan Erisman; and represented the advance- 
ment procured by this plaintiff for said corporation in 
accordance with the agreement hereinbefore set forth; 
that entire sum of $11,000.00 was received by the said 
Auburn Nebraska Alfalfa Company under the provi- 
sions of the oral agreement between the directors and 
stockholders hereinbefore set forth; * * * that on or 
about July 2, 1949 the plaintiff was called upon and did 
pay the said note to the said Carson National Bank; and 
the plaintiff thereafter demanded of the defendants that 
they contribute equally toward the amount of said pay- 
ment, but that the defendants and each of them have 
failed, neglected and refused to pay the same or any 
part thereof, or to make any contribution toward the re- 
imbursement of the plaintiff for the amount so ad- 
vanced by him. 

“6. That the total amount so advanced by the plain- 
tiff on said note, including the interest paid thereon, 
amounted to the sum of $12,826.33, for which said sum, 
together with interest thereon, from the date of such 
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advancement, the plaintiff is entitled to contribution 
from the defendants. * * * 

“8, That all together this plaintiff advanced to and for 
said corporation, in accordance with the agreement and 
understanding of the parties herein set forth, the total 
sum of $25,263.93; and said corporation has failed to 
repay to this plaintiff any part thereof, and no part of 
said sum can ever be recovered from said corporation; 
that under the agreement of the parties, as hereinbe- 
fore set forth, the defendants are obligated to contrib- 
ute to this plaintiff sufficient funds, so that the advance- 
ments made by the plaintiff for said corporation will not 
exceed one-fifth of the total advanced by all of the 
parties for the benefit of said corporation. * * * 

“10. * * * plaintiff alleges that the amounts ad- 
vanced by him to and for the benefit of said corporation 
are far in excess of the equal one-fifth share which 
plaintiff was required to make by the terms of the agree- 
ment between the parties; and that, upon such account- 
ing plaintiff is entitled to a judgment against the defend- 
ants for the excess amount advanced by the plaintiff and 
for contributions from the defendants for such excess.” 
' The prayer is to the same effect as the petition, the 
pertinent part of which is as follows: “* * * that upon 
such accounting, adjustment be made as to the excess 
which the plaintiff has advanced beyond the one-fifth 
share of the total advancements required of him: that a 
judgment be entered against the defendants and each 
of them for contributions towards the excess amount 
advanced by this plaintiff; that this plaintiff have and 
recover judgment against each of the defendants for the 
equal share of repayment of the amount advanced by this 
plaintiff * * * together with interest thereon * * *.” 

As is apparent from what has been quoted herein the 
plaintiff elected his remedy and by his pleading, in- 
stead of incorporating anything which would give him 
the right to recover on the theory he now urges in this 
court, he has expressly and unequivocally precluded any 
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such right. These express and unequivocal declarations, 
under a well-established rule, are judicial admissions. 

The applicable rule is as follows: “Admission made 
in a pleading on which the trial is had is more than an 
ordinary admission. It is a judicial admission. It is 
not a means of evidence, but a waiver of all controversy, 
so far as the adverse party desires to take advantage of 
it, and is therefore a limitation of the issues.” Barkalow 
Bros. Co. v. English, 159 Neb. 407, 67 N. W. 2d 336. 
See, also, Bonacci v. Cerra, 134 Neb. 476, 279 N. W. 
173; Kuhlman v. Farmers Union Co-Operative Assn., 
152 Neb. 597, 42 N. W. 2d 182; Anderson v. Evans, 164 
Neb. 599, 83 N. W. 2d 59. 

Under the circumstances of this case it must be said 
that on this record the appellant is bound by his judicial 
admissions. As has been indicated it is readily ob- 
servable from what has been quoted herein that he 
has pleaded no theory other than a right of recovery 
based upon contract for contribution among the appellant 
and the four defendants. Moreover, none was presented 
by motion for leave to amend or any other type of 
motion during the trial, before or after the motions to 
dismiss were sustained, by suggestion in the examination 
of witnesses during the trial, or even in the motion for 
new trial. The theory advanced on the appeal appears 
for the first time in the assignments of error in the brief 
of appellant filed in this court. This comes too late 
to require consideration here. 

In Horbach v. Butler, 135 Neb. 394, 281 N. W. 804, it 
was said: “An issue not raised by the pleadings and 
proof in the district court cannot be raised for the first 
time in the supreme court.” 

In Callahan v. Prewitt, on motion for rehearing, 143 
Neb. 793, 13 N. W. 2d 660, it was said: “Except as to 
questions of jurisdiction, questions not presented to 
nor passed on by the trial court will not be considered 
on appeal.” See, also, Williams v. Lantz, on rehearing, 
123 Neb. 790, 244 N. W. 400; State ex rel. Sorensen v. 
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Commercial State Bank, 126 Neb. 482, 253 N. W. 692; 
Badura v. Lyons, 147 Neb. 442, 23 N. W. 2d 678; Sorter 
v. Citizens Fund Mutual Fire Ins. Co., 151 Neb. 686, 39 
N. W. 2d 276; Young v. McCoy, 152 Neb. 138, 40 N. W. 
2d 540. 

There is no intent or purpose to say either that in his 
petition appellant could not have alleged facts which 
would have permitted him to assert the cause of action 
he now seeks to assert on this appeal, or to say that he 
could not plead such a valid cause of action in another 
action. The only purpose here is to say that in this 
action he elected his remedy and by the manner in 
which he made the election he is barred from presenting 
on this appeal his new theory. These are questions not 
properly before the court in this action. 

In summary, the evidence adduced at the trial sup- 
ports neither the theory set forth in the pleadings on 
which the appellant submitted the case to the district 
court, the theory on which he seeks a reversal by this 
court, nor any other theory which could be the basis of 
a recovery in his favor in this action. 

In the light of this it may not be said that the dis- 
trict court erred in dismissing the petition of the appel- 
lant. The judgment is therefore affirmed. 

AFFIRMED. 


E. A. PULLIAM, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 
DEFENDANT IN ERROR. 
94 N. W. 2d 51 


Filed January 16, 1959. No. 34427. 


1. Appeal and Error. The function of assignments of error is that 
they set out the issues presented on appeal. They serve to 
advise the appellee of the questions submitted for determina- 
tion in order that the appellee may know what contentions must 
be met. They also advise this court of the issues which are 
submitted for decision. 
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In order that assignments of error as to the admission 
or rejection of evidence may be considered, the holdings of 
this court require that appropriate reference be made to the 
specific evidence against which objection is urged. 

8. Criminal Law: Trial. In criminal cases, it is not the province 
of the court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of explana- 
tions, or weigh the evidence. Those matters are for the jury. 

4. Criminal Law: Appeal and Error. This court, in a criminal 
action, will not interfere with a verdict of guilty, based upon 
conflicting evidence, unless it is so lacking in probative force 
that we can say, as a matter of law, that it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 

The credibility of witnesses and the weight 
of their testimony are for the jury to determine in a criminal 
case, and the conclusion of the jury should not be disturbed 
unless it is clearly wrong. 

6. Appeal and Error. The giving of an instruction which submits 
to the jury the existence or nonexistence of a fact material to 
the issues in the case on trial, when no evidence has been intro- 
duced which would support a finding of its existence, is error 
for which the judgment may be reversed. 

It is error to give an instruction which assumes a 

controverted material fact upon which there is a conflict of 

testimony. 


Error to the district court for Washington County: 
CarRoL_t O. STAUFFER, JUDGE. Reversed and remanded. 


Chester N. Sutton, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 


An information filed by the State in the district court 
for Washington County charged defendant, E. A. Pulliam, 
in four separate counts with the crime of selling mort- 
gaged personal property, and in four other separate 
counts charged defendant with the crime of removing 
mortgaged personal property out of and away from 
Washington County. 
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Defendant pleaded not guilty to each separate count, 
and upon trial to a jury defendant’s motion for directed 
verdict made at conclusion of the State’s evidence was 
overruled. Thereafter, upon submission of the issues to 
a jury, it rendered separate verdicts finding defendant 
guilty as to counts I, II, III, and IV, but not guilty as to 
counts V, VI, VII, and VIII. Subsequently, defendant’s 
motion for new trial was overruled. Thereafter, judg- 
ment was rendered against defendant, and he was sen- 
tenced separately upon the first four counts, but said 
sentences were ordered to be served concurrently. 

Thereupon defendant prosecuted error to this court 
and assigned in his brief: (1) That there were errors of 
law occurring at the trial and duly excepted to by de- 
fendant; (2) that there was an abuse of discretion by 
the trial court which prevented defendant from having 
a fair and impartial trial; (3) that the verdict was not 
sustained by sufficient evidence; and (4) that the trial 
court erred in giving instruction No. 29 in connection 
with the statement that defendant contends he received 
oral permission from the bank to make each sale. We 
sustain the last assignment. 

Section 69-109, R. R. S. 1943, makes it a crime to 
sell, transfer, or dispose of mortgaged personal property 
or any part thereof without consent of the owner or 
holder of the debt secured by said mortgage, and pre- 
scribes a penalty for violation. As said in State v. 
Butcher, 104 Neb. 380, 177 N. W. 184: “The statute in 
question contains all the elements of the crime for which 
it is sought to provide punishment. The offense is 
purely statutory. The criminal act charged is made to 
consist in doing the things which the statute inhibits 
and makes their commission a crime. Hence, the law 
does not provide for criminal intent as being an essen- 
tially concomitant ingredient of the crime.” The opin- 
ion also held that: ‘* * * The law was enacted to pre- 
vent the fraudulent transfer of mortgaged chattel 
property.” 
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On the other hand, section 69-110, R. R. S. 1943, makes 
it a crime to remove, permit, or cause to be removed any 
mortgaged personal property or any part thereof out of 
the county within which such property was situated 
at the time such mortgage was given thereon, with in- 
tent to deprive the owner of said mortgage of his security, 
and prescribes a penalty for violation. As held in Wil- 
son v. State, 43 Neb. 745, 62 N. W. 209: “Under the 
statute, the gist of the offense for which punishment is 
therein prescribed is the fraudulent removal of mort- 
gaged personal property out of the county with the in- 
tent to deprive the owner of the mortgage of his secur- 
ity. The mortgagor who fraudulently removes from 
the county any portion of the mortgaged chattels, during 
the existence of the lien or title created by the mortgage, 
is equally amenable to the provisions of the law as the 
mortgagor who so removes the entire property mort- 
gaged.” Thus criminal intent is an essential concomitant 
ingredient or element of such crime. 

The information here involved alleged in substance 
that on or about September 13, 1955, in Washington 
County, Nebraska, defendant did then and there in due 
form of law mortgage to North Side Bank, hereinafter 
called the bank, the following: 354 head of Yorkshire 
hogs, further separately listed as gilts, shoats, boars, 
sows, and pigs, described by weight or age and numbers 
of each; 45 head of Black Angus cattle, further sepa- 
rately listed as bulls, cows, heifers, and calves, described 
by weight or age and numbers of each; and 133 head 
of Shorthorn cattle, further separately listed as bulls, 
cows, steers, and calves, described by weight and num- 
bers of each. 

Count I appropriately charged in substance that on or 
about October 7, 1955, during existence of the lien of 
said mortgage, defendant unlawfully, fraudulently, and 
feloniously sold 67 white pigs described in said mortgage 
as Yorkshires to one Marvin Knickman, doing business as 
Knickman Livestock Sales Company, without first pro- 
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curing consent of the bank, owner and holder of the 
debt secured by said mortgage. 

Count II likewise charged in substance that on or 
about October 4, 1955, during existence of the lien of 
said mortgage, defendant unlawfully, fraudulently, and 
feloniously sold four hogs, five yearling calves, and one 
calf, described in said mortgage, to Omaha Livestock 
Commission Company, without first procuring consent of 
the bank, owner and holder of the debt secured by said 
mortgage. 

Count III then appropriately charged that on or about 
October 7, 1955, during existence of the lien of said 
mortgage, defendant unlawfully, wrongfully, knowing- 
ly, and feloniously removed part of said mortgaged prop- 
erty, to wit, 67 white pigs, out of and away from Wash- 
ington County, where they had been mortgaged and 
kept, and that defendant did so with intent to deprive 
the bank of its security and defraud it thereby. 

Count IV likewise charged in substance that on or 
about October 4, 1955, during existence of the lien of 
said mortgage, defendant unlawfully, wrongfully, know- 
ingly, and feloniously removed part of said mortgaged 
property, to wit, four hogs, five yearling calves, and 
one calf, out of and away from Washington County, 
where they had been mortgaged and kept, and that 
defendant did so with intent to deprive the bank of its 
security and defraud it thereby. 

Since defendant was acquitted as to counts V, VI, VII, 
and VIII, it would serve no useful purpose to review 
them here. 

Under assignments of error numbered herein for con- 
venience as No. 1 and No. 2, defendant argued that the 
trial court committed prejudicial error in the admission 
over objection of certain evidence appearing in various 
places throughout the voluminous record, upon the theory 
that it erroneously allowed defendant’s character to be 
an issue. To search out and recite such evidence here 
would serve no useful purpose. 
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In that respect, as recently as Wieck v. Blessin, 165 
Neb. 282, 85 N. W. 2d 628, which presented a comparable 
situation, we reaffirmed that: ‘The function of assign- 
ments of error is that they set out the issues presented on 
appeal. They serve to advise the appellee of the ques- 
tions submitted for determination in order that the ap- 
pellee may know what contentions must be met. They 
also advise this court of the issues which are submitted 
for decision. 

“In order that assignments of error as to the admis- 
sion or rejection of evidence may be considered, the 
holdings of this court require that appropriate reference 
be made to the specific evidence against which objection 
is urged.” 

In that opinion, after citing other authorities from 
this jurisdiction, we quoted with approval from Minick 
v. Huff, 41 Neb. 516, 59 N. W. 795, wherein this court 
held: “It is no part of the duty of this court to search 
a record for the purpose of ascertaining if there is error 
in it. On the other hand, every reasonable presumption 
will be indulged in favor of the correctness of the judg- 
ment of a district court, and any ruling of that court, 
alleged to be erroneous, must be specifically pointed out 
to be reviewed here.” 

Viewed in such light, we do not properly have be- 
fore us for determination the question of admissibility of 
evidence about which defendant complains, some of 
which was admitted without objection or adduced by de- 
fendant himself, and only part of which was generalized 
in defendant’s argument without any appropriate refer- 
ence whatever being made in defendant’s assignments 
of error to the specific evidence against which objection 
is urged. It is sufficient to say that the admission of such 
evidence was not a plain error unassigned, which would 
require reversal. In that connection, the general rule 
is that: “Where guilt of a defendant depends upon the 
intent, purpose, or design with which the act was done, 
or upon guilty knowledge thereof, collateral facts in 
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which he bore a part occurring before and leading up 
to the transaction complained of may be examined for 
the purpose of establishing such guilty intent, design, 
purpose, or knowledge, even though such facts show 
the commission of another crime.” Yost v. State, 149 
Neb. 584, 31 N. W. 2d 538. 

We turn then to defendant’s assignment that the ver- 
dict was not sustained by sufficient evidence. In that 
connection, as recently as Birdsley v. State, 161 Neb. 
581, 74 N. W. 2d 377, this court reaffirmed that: “In 
criminal cases, it is not the province of the court to re- 
solve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or 
weigh the evidence. Those matters are for the jury. 

“This court, in a criminal action, will not interfere 
with a verdict of guilty, based upon conflicting evidence, 
unless it is so lacking in probative force that we can 
say, as a matter of law, that it is insufficient to support 
a finding of guilt beyond a reasonable doubt. 

“The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a criminal 
case, and the conclusion of the jury should not be dis- 
turbed unless it is clearly wrong.” 

Viewed in that light, the record as summarized re- 
veals the following pertinent evidence: On February 
21, 1955, a chattel mortgage was duly executed in Wash- 
ington County by defendant to the bank. That mortgage 
covered 187 head of cattle further separately listed as 
purebred Shorthorn cows, heifers, bulls, and calves, de- 
scribed by weight or age and numbers of each, and as 
purebred Angus cows, bulls, and a calf, described by age 
and numbers of each. Such mortgage also described: 
“1 Shorthorn bull, 4 years old. Deceased—insured for 
$8,500, known as C. B. Gold Max IV.” In that connec- 
tion, it was later discovered by the bank and admitted 
by defendant that such bull was not deceased, and was 
not insured for $8,500 as represented by defendant. 
As amatter of fact, on November 16, 1955, such bull was 
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admittedly alive and was located by the bank’s officers 
at a place away from Aksarben Acres, the farm oper- 
ated by defendant in Washington County. Later said 
bull was sold by the bank and the proceeds therefrom 
were applied on defendant’s indebtedness to the bank. 

The mortgage, on February 21, 1955, also covered 
537 purebred Yorkshire hogs, further separately listed 
as boars, sows, gilts, and pigs, described by age and 
weight or numbers of each, together with other de- 
scribed and enumerated personal property and “‘All farm 
machinery and equipment and other chattels deliniated 
(delineated) in chattel mortgage dated November 1, 
1954 and all natural increase of said live stock, * * * 
wheresoever located or found.” Defendant also repre- 
sented in said mortgage that “The above described live 
stock are owned by him free and clear of all liens and 
encumbrances, and are or will be on his premises above 
described home located 3 Mi. East & 3 Mi. North of Ben- 
nington in Section 19, Township 17, Range 12 in Wash- 
ington County, Nebraska. 20 Acres on West Maple 
Street, 4% Miles North of Elkhorn, Douglas County, Ne- 
braska.” Such mortgage was given to secure payment 
of one promissory note for $33,500 given by defendant to 
the bank on February 21, 1955, which note matured in 
one week, on February 28, 1955. When that mortgage 
was executed, no inspection or count was made of the 
livestock and chattels covered by the mortgage, but 
defendant represented that it then covered all of the 
livestock owned by him on his place, and such mort- 
gage was duly filed in both Washington and Douglas 
counties on February 22 and February 23, 1955. Five 
notations appear on the face of the mortgage indicating 
that at various times between February 21, 1955, and Sep- 
tember 28, 1955, certain livestock covered by the mort- 
gage, but not here involved, was‘sold, with the pro- 
ceeds applied by the bank on previous notes given to it 
by defendant. 

Also, in that connection, on September 13, 1955, de- 
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fendant duly executed the chattel mortgage heretofore 
mentioned in Washington County to the bank and same 
was duly filed in Washington County on September 14, 
1955. That mortgage covered the hogs, pigs, cattle, and 
calves heretofore described, and was given to further 
secure four outstanding promissory notes given to the 
bank by defendant, to wit: “One for $2,170.00 Dollars, 
* * * dated August 23, 1955 due October 15, 1955 One 
for $9,576.90 Dollars, * * * dated August 30, 1955 due 
October 22, 1955 One for $23,900.00 Dollars, * * * dated 
November 1, 1954 due six months after date One for 
$33,500.00 Dollars, * * * dated February 21, 1955 due 
February 28, 1955 * * *” making a total of $69,146.90. 
Such mortgage was also in like form with that executed 
February 21, 1955, except it read: ‘This mortgage is 
taken as additional security and is not intended to re- 
lease or discharge any existing rights, mortgages or liens.” 
Defendant also represented that: “The above described 
live stock are owned by him free and clear of all liens 
and encumbrances, and are or will be on his premises 
above described. home located 3 Miles East & 3 
Miles North of Bennington in Section 19, Township 17, 
Range 12 in Washington County, Nebraska.” Four no- 
tations appear on the face of the mortgage, indicating 
that at various times between September 13, 1955, and 
October 11, 1955, certain livestock, not directly involved 
here, was sold or condemned by the government, with 
the proceeds applied by the bank upon defendant’s in- 
debtedness to the bank. 

The information concerning the livestock thus mort- 
gaged on September 13, 1955, was taken from an inspec- 
tion and exact count thereof by defendant, and the bank’s 
officers on September 1, 1955. Such animals were per- 
sonally pointed out by defendant at his farm home 
known as Aksarben Acres, and at another location near- 
by in Washington County, where defendant represented 
that he owned all the animals. In other words, the bank 
at all times had a chattel mortgage on all livestock owned 
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by defendant. However, from time to time during Octo- 
ber 1955, defendant was given permission from the bank 
to butcher some 83 hogs not directly involved to supply 
a sausage business operated by defendant, and the pro- 
ceeds therefrom received by the bank were applied 
upon defendant’s indebtedness to the bank. 

Also, on September 6, 1955, a sworn financial state- 
ment was given by defendant to the bank. Such state- 
ment enumerated and placed a value on the 178 cattle 
and calves, and the 354 hogs and pigs described and in- 
cluded in the September 13, 1955, mortgage, together 
with defendant’s farm home, other assets, and other 
chattels, some of which were included in the February 
21, 1955, mortgage. Admittedly, one such other asset 
was falsely represented as “Due from Ins Co on Bull 
$8500,” when in fact, as heretofore mentioned, such 
bull was still alive and nothing was due from any insur- 
ance company. Such statement also recited defendant’s 
liabilities and falsely represented that as of September 
1, 1955, he had a net worth of $28,360. 

Defendant’s wife, who was a cosigner of the notes 
given the bank, also gave a sworn financial statement 
on September 4, 1955. Therein she represented that 
she owned current cash and assets of $8,300, and de- 
scribed real estate worth $70,000, making a net worth 
of $78,300. However, one such item of real estate was 
“Acres 160 Legal Description (show county and state) 
Mills Co Ia Title in Ruth Pulliam Value $32000 Liens 
None.” However, it was later discovered that she in 
fact never had owned any such land, and without such 
asset the livestock security was insufficient. 

In the situation aforesaid, the bank’s board of direc- 
tors had a meeting on November 10, 1955, and decided 
to call defendant’s loan and foreclose. Thereafter, on 
November 11, 1955, the bank’s lawyers went to the 
bank to work out ways and means of handling the situ- 
ation. While they were doing so, defendant came into 
the bank and was told about the bank’s decision, where- 
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upon defendant reluctantly consented to voluntary fore- 
closure rather than formal action. That afternoon the 
president of the bank and one of its lawyers went out 
to defendant’s farm where they saw numerous hogs in 
the lots and some cattle around the barn. In defendant’s 
presence they ordered two trucks from a transportation 
company to come to defendant’s farm, where they loaded 
139 Yorkshire hogs, covered by the mortgage, and sent 
them to a livestock commission company in Fremont, 
where later defendant personally helped with the sale 
of the animals. They also talked with defendant on 
November 11, 1955, about sale of the rest of the hogs 
and cattle, and from defendant’s home they then ordered 
seven more trucks to come the next day, November 12, 
1955, and haul the rest of the livestock away. 
However, about 6:30 a. m., November 12, 1955, de- 
fendant called the bank president by telephone, saying: 
“You needn’t come out * * * All the cattle and hogs are 
gone.” Thereupon the president of the bank and one 
of its lawyers went out to defendant’s farm. There 
defendant said: “All the cattle are gone,” but there 
were about 20 head in a pen near the barn. When 
asked, “Where did the cattle go?” Defendant said “They 
went to Western, Nebraska.” When asked “Where?” 
Defendant replied, “I won’t tell you * * * You will get 
your money when they are sold.” When asked, “Who 
took them out?” Defendant said “The trucker.” When 
asked “From where?” Defendant said “The trucker 
from Pender, Nebraska.” When asked “Where did he 
take them?” Defendant refused to tell. Later that day, 
however, the president of the bank and its lawyer saw 
several cattle at another location on defendant’s farm, 
which created a suspicion, so they drove over where 
the 45 Black Angus cattle were counted on September 
1, 1955, and included in the mortgage on September 13, 
1955, when defendant represented that they belonged 
to him. Such cattle were still there, but it was later 
discovered that none of them at any time ever belonged 
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to defendant as represented and mortgaged by him. 

Early Monday morning, November 14, 1955, the presi- 
dent of the bank and one of its lawyers went out to 
defendant’s farm. Defendant was not there at that 
time, but they waited for his return. He shortly re- 
turned and said that he had been to see the county at- 
torney and sheriff at Blair and had made a clean breast 
of everything. They then went into defendant’s house 
where he admitted that he had sold the mortgaged cattle 
and appropriated the proceeds to his own use. When 
asked where he had sold the other mortgaged livestock, 
defendant handed the bank’s president and lawyer ex- 
hibit No. 5, an account of sales for Aksarben Acres 
through the Knickman Livestock Sales Co. of Council 
Bluffs on October 7, 1955, of 67 white pigs, for a net 
of $670, which defendant had appropriated to his own 
use. Defendant then also handed them exhibit No. 6, 
an account of sale showing a sale by defendant through 
the Omaha Live Stock Commission Co. on October 24, 
1955, but designated as “Ship 10/4/55” of one calf for 
which defendant was allowed $20.55, and he appropriated 
that amount to his own use. The bank’s lawyer then 
remarked that such two accounts of sale did not cover 
many of the missing animals, and asked defendant where 
the rest of the accounts of sale were, whereupon defend- 
ant replied that they were in a pile on his desk, and he 
could not then give the names, but he did give the names 
of some places where other mortgaged animals had been 
sold. Also, on November 14, 1955, another 14 head of 
hogs and 22 head of cattle were found on defendant’s 
farm and hauled into a livestock commission company 
for benefit of the bank. 

Exhibits Nos. 7, 8, and 9 are two accounts of sale 
and one delivery receipt representing the livestock 
hauled from defendant’s farm by the bank, covering all 
the mortgaged animals the bank’s officers could find. 
On November 14, 1955, defendant also revealed that he 
had sold 39 head of cattle to one Zimmerman for $3,125, 
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but the bank later received those funds. Thus, from the 
total number of cattle and calves covered by the Sep- 
tember 13, 1955, mortgage, 82 head were not accounted 
for by defendant, and from the total number of hogs 
and pigs covered by said mortgage, 104 were not ac- 
counted for by defendant. In that connection, on No- 
vember 17, 1955, defendant gave the bank’s lawyer ex- 
hibit No. 28, a list of 10 various named livestock firms 
where he had sold mortgaged livestock which had not 
been accounted for. Such list included “Marvin Knick- 
man Sales Co. C/B” where the October 7, 1955, sale and 
removal had been made by defendant, and the “Om 
Livestock Com Oma” where the October 4, 1955, sale 
and removal had been made by defendant. 

In that connection, the president of the Omaha Live- 
stock Commission Company of Omaha testified that ex- 
hibit No. 22 was an account of sale for defendant through 
said company of four hogs, three heifers, two yearlings, 
and one calf, on October 4, 1955, for $480.54 net. Exhibit 
No. 19 is a cancelled check issued October 4, 1955, by 
said company for that amount, payable to defendant, 
who endorsed said check and appropriated the amount 
to his own use. 

Also, Marvin Knickman, operator of Knickman Live- 
stock Sales Company in Council Bluffs, but designated 
by defendant in exhibit No. 28 as “Marvin Knickman 
Sales Co. C/B,” identified exhibit No. 10 as an account 
of sale by his company for defendant of 67 white pigs 
on October 7, 1955, for $670. Exhibit No. 11 is a can- 
celled check issued by said company, which check was 
endorsed “Aksarben Acres by E. A. Pulliam” and the 
amount thereof was appropriated by defendant to his 
own use. Exhibit No. 5, which had been handed by de- 
fendant to the bank’s officers on November 14, 1955, 
with the admission that he had on October 7, 1955, sold 
the mortgaged 67 white pigs described thereon and ap- 
propriated the money to his own use, was a carbon copy 
of the aforesaid exhibit No. 10. 
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Further, exhibit No. 25 is a copy of a ledger sheet 
taken from the records of trucker Dan Greeno, showing, 
together with evidence of the trucker’s wife, that on 
October 7, 1955, the trucker hauled “67 stock to Co 
Bluffs” for defendant to the Knickman Livestock Sales 
Company. The trucker’s wife, who kept his records, 
was asked on cross-examination: “I want to know if 
you knew what place Mr. Greeno went to get those 67 
pigs?” Thereto she replied, referring to defendant, “To 
my knowledge it was his home place.” In that connec- 
tion also, the trucker testified that at defendant’s direc- 
tion such animals were picked up at Aksarben Acres, de- 
fendant’s farm, and hauled to the Knickman Livestock 
Sales Company at Council Bluffs. 

The president of the bank testified that only he and 
another named officer of the bank had any authority 
to give defendant consent to sell, transfer, or dispose 
of or remove any of the mortgaged property. In that 
respect, no consent was ever so given for the sale by 
defendant of the mortgaged property aforesaid, either 
on October 4, 1955, or on October 7, 1955, or for the re- 
moval thereof by defendant from Washington County 
on either of said dates, and the bank never received 
the proceeds from any such sales on either of said dates. 
In that connection, defendant admitted that he made 
such sales and removals and did not turn over to the 
bank any proceeds from either sale of the four hogs, 
three heifers, two yearlings, and one calf, on October 4, 
1955, or from the sale of the 67 white pigs on October 
7, 1955. His explanation of the reason therefor will be 
later discussed. 

After application of the net proceeds of all sales made 
by the bank in calling defendant’s loan, and after giv- 
ing him all credits due on all accounts paid over by de- 
fendant, he still remained indebted to the bank for 
$54,553, and defendant had no other available assets 
with which to liquidate any part of it. That account 
included a note for $33,500 given the bank to cover an 
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overdraft in defendant’s checking account of $30,405, 
which resulted from a manipulation of insufficient fund 
checks between a bank account at Bennington and his 
bank account at the North Side Bank. However, de- 
fendant was found not guilty in a federal criminal prose- 
cution involving those transactions. In that connection, 
defendant was asked on cross-examination if he had 
ever been convicted of a felony, whereupon he replied, 
without objection, that he had been prosecuted for sev- 
eral felonies but he could not remember whether he had 
ever been convicted. 

For his defense, defendant produced several witnesses 
who testified to various sales of hogs to defendant as a 
livestock buyer during 1955. One witness testified by 
deposition that he shipped some of his Shorthorn cattle 
to defendant during June and October 1955, with author- 
ity of defendant to sell them. Defendant testified that 
the six head of cattle and four hogs he was charged with 
selling and removing on October 4, 1955, were partly 
animals that he had bought and partly animals sent 
him for the purpose of sale by the owner, and that 
none of such animals were covered by the September 
13, 1955, mortgage. 

He also testified that the 67 white pigs he was charged 
with selling and removing on October 7, 1955, came from 
sows purchased by him over in Iowa in July 1955, and 
left there during weaning, but later removed to his 
farm. He also testified that they were not covered 
by the September 13, 1955, mortgage. He further testi- 
fied that when the individual count of the livestock on 
his farm was made by him and the bank’s officers in 
September 1955, he had other animals on other lands 
which he did not show the officers. Defendant denied 
that he had ever told the bank’s officers that he had 
sold animals that were mortgaged. He admitted that 
he had talked with the county attorney and sheriff at 
Blair on November 14, 1955, but denied that he had con- 
fessed anything to them. Defendant admitted that on 


Vou. 167] JANUARY TERM, 1959 629 
Pulliam v. State 


November 12, 1955, he called the president of the bank 
and told him that he did not need to come out because 
the livestock was gone, and defendant admitted that on 
November 14, 1955, at his home the bank’s officers 
wanted to know what had happened to the missing live- 
stock, and he told them that he had sold a lot of it. 
Defendant testified that he had sent the cattle to one 
Zimmerman in Iowa where they were sold with the 
bank’s officers present, and that he did not need con- 
sent to sell such cattle because after he had gone to 
the bank on November 11, 1955, its officers told him 
to sell them and they had gone with him to collect the 
money. 

Defendant testified that the shortage of mortgaged 
hogs was accounted for because some were put in saus- 
age and some were sold, with all proceeds therefrom 
paid to the bank. He also testified that the shortage 
of cattle was accounted for by sales, with the proceeds 
therefrom paid to the bank to reduce admitted overdrafts. 

In the light of the aforesaid evidence, we conclude that 
the verdict and judgment were amply supported by 
competent evidence. 

We turn then to the assignment and argument that 
instruction No. 29, given by the trial court, was preju- 
dicially erroneous. We conclude that it was. Instruc- 
tion No. 29 told the jury: “The State of Nebraska has 
charged the defendant with making four sales of cer- 
tain items of livestock which were covered by the mort- 
gages given to the North Side Bank by the defendant, 
and in each instance the State alleges in the various 
Counts relating to these sales that the defendant did not 
receive written permission of the bank before making 
such sale or sales. The defendant contends that he re- 
ceived oral permission from the bank to make each 
sale, and you are instructed that such oral permission, 
if given as contended by the defendant, was sufficient 
authorization for him to make such sales, and you should 
acquit him on any Count charging him with the crime 
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of selling mortgaged property if you find that oral con- 
sent was given for such sale or sales.” 

In that connection, defendant did not testify in any 
respect that he had permission to sell or remove the 
three heifers, two yearlings, one calf, and four hogs 
on October 4, 1955, and the 67 white pigs on October 7, 
1955. Defendant’s theory of defense at all times was 
that such livestock was not covered by the mortgage of 
September 13, 1955, and that he did not have and was 
not required in any manner to have the bank’s consent 
to such sales or removals. The only testimony of de- 
fendant with regard to consent was given with regard 
to the cattle sold on November 14, 1955, after the bank 
had called defendant’s loan, and the information con- 
tained no charge relating to sale or removal on that date. 

Viewed in such light, the instruction erroneously sub- 
mitted the existence of material facts with relation to 
defendant’s theory of defense which were not supported 
by any competent evidence, and in effect erroneously 
assumed that defendant had sold the mortgaged property 
as charged but did so with the bank’s consent, which was 
a controverted material fact upon which there was a con- 
flict of testimony. 

In that connection, it has long been a rule in this state 
that: “The giving of an instruction which submits to 
the jury the existence or non-existence of a fact material 
to the issues in the case on trial, when no evidence has 
been introduced which would support a finding of its 
existence, is error for which the judgment may be re- 
versed.” Morearty v. State, 46 Neb. 652, 65 N. W. 784. 

It is also the rule that: “It is error to give an in- 
struction which assumes a controverted material fact up- 
on which there is a conflict of testimony.” Metz v. State, 
46 Neb. 547, 65 N. W. 190. See, also, Fullerton v. State, 
148 Neb. 811, 29 N. W. 2d 618. 

In respect to defendant’s contention that instruction 
No. 29 was prejudicially erroneous, we have considered 
all of the instructions and conclude that in such respect 
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it did not fully, fairly, and correctly state the law. The 
conclusion is inevitable that instruction No. 29 was 
prejudicially erroneous, and deprived defendant of a 
fair and impartial trial. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is reversed and the 
cause is remanded for new trial on counts I, II, III, and 
IV of the information. 

REVERSED AND REMANDED. 


Rosert O’NEILL, APPELLANT, v. MARION A. HENKE, 


APPELLEE. 
94 N. W. 2d 322 


Filed January 16, 1959. No. 34458. 


1. Automobiles: Intoxicating Liquors. Under the provisions of 
section 39-740, R. R. S. 1948, the liability of a driver while 
driving under the influence of intoxicating liquor is a distinct 
ground of liability from that of the driver of a motor vehicle 
based upon gross negligence in the operation of a motor vehicle. 

2. Intoxicating Liquors. Intoxicating liquor generally includes and 
means any liquor intended for use as a beverage, or capable of 
being so used, which contains alcohol no matter how obtained, 
in such a percent that it will produce some degree of intoxication 
when imbibed in a quantity that may practically be drunk. 

The distinctive characteristic of all liquors is that 

they contain alcohol, the basis of all intoxicating drinks; that 

they are capable of being consumed as a beverage; and that 
when so used, they will produce intoxication to some extent in the 
usual and common acceptation of the term. 

The term under the influence of intoxicating liquor 
means that a person is under the influence of alcoholic liquor 
if such person is under such influence of intoxicating liquor to 
such an extent as to have lost to an appreciable degree the 
normal control of his body or mental faculties, and to the extent 
that there is an impairment of the capacity to think and 
act correctly and efficiently. 

5. Automobiles: Intoxicating Liquors. Liability for damage caused 
by the driving of a motor vehicle while under the influence of 
intoxicating liquor is on a parity with liability for damage 
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caused by gross negligence in the operation of a motor vehicle. 

The driving of a motor vehicle by one under 
the influence of intoxicating liquor fully responds to all the 
elements necessary to constitute gross negligence under the 
provisions of section 39-740, R. R. S. 1943. 

7. Automobiles: Negligence. Gross negligence, within the mean- 
ing of section 39-740, R. R. S. 1943, means negligence in a very 
high degree, or the absence of even slight care in the per- 
formance of a duty. 

The existence of gross negligence must be de- 
termined from the facts and circumstances in each case. 
The question of gross negligence is for the 
jury where the evidence relating thereto is conflicting and 
from which reasonable minds might draw different conclusions. 
It is not necessary in all cases that the opera- 
tor of a motor vehicle be aware of impending danger in order 
to hold him guilty of gross negligence, but that is a circumstance 
which should be considered. 
A violation of statutes regulating the use 
and operation of motor vehicles upon the highways is not 
negligence per se, but evidence of negligence which may be 
taken into consideration with all the other facts and circum- 
stances in determining whether or not negligence is established 
thereby. 


10. 


11. 


12, Excessive speed of a motor vehicle does not 
necessarily establish gross negligence, although it is a factor to 


be considered. 


13. 


As a general rule it is negligence as a matter 
of law for a motorist to drive a motor vehicle on a highway in 
such a manner that he cannot stop in time to avoid a colli- 
sion with an object within the range of his vision. 

The basis of this rule is that a driver of a 
motor vehicle is legally obligated to keep such a lookout that 
he can see what is plainly visible before him and that he cannot 
relieve himself of that duty. And, in conjunction therewith, he 
must so drive his motor vehicle that when he sees the object 
he can stop his motor vehicle in time to avoid it. 

Exceptions have been recognized to this gen- 
eral rule where the object or obstruction or depression is the 
same color as the roadway and for that reason, or for other 
sufficient reasons, cannot be observed by the exercise of ordi- 
nary care in time to avoid a collision. 

When the view of the driver of a motor vehicle 
is obstructed, whether by reason of a grade or otherwise, the 
speed of the motor vehicle should be so reduced that the motor 


14. 


15. 


16. 
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vehicle can be stopped within the distance the driver can see 
ahead. 


Under the law of this state the lawfulness of 
the speed of a motor vehicle, within the limits fixed by law, is 
determined by the further test of whether the speed was 
greater than was reasonable and prudent under the conditions 
then existing. 


What is a reasonable speed is_ necessarily 
largely dependent on the situation and the surrounding circum- 
stances, it being obvious that a speed which would be safe, 
reasonable, and proper in some places and under some circum- 
stances might be highly dangerous, unreasonable, and improper 
in other places and under other circumstances. 


Automobiles: Highways. The driver of a motor vehicle on a 
public highway is required to operate it upon the right half 
of the highway unless it is impracticable to do so. 
Automobiles: Intoxicating Liquors. Evidence as to drinking 
intoxicants within a reasonable time prior to an accident is a 
circumstance to be considered in determining whether or not 
a driver of a motor vehicle is guilty of gross negligence. 
Automobiles: Negligence. The emergency rule cannot be suc- 
cessfully invoked by either party in a negligence case unless 
there is competent evidence to support a conclusion that a 
sudden emergency actually existed, and then it cannot be suc- 
cessfully invoked by one who has brought that emergency upon 
himself by his own acts or who has not used due care to avoid it. 
Negligence: Trial. A verdict should not be directed, or a cause 
of action dismissed, or a judgment entered notwithstanding the 
verdict, unless the court can definitely determine that the evi- 
dence of defendant’s negligence, when taken as a whole, fails 
to reach such degree of negligence that is considered gross. 
Where the evidence of negligence falls within 
the area where reasonable minds can differ as to whether or 
not it establishes gross negligence then the determination of 
that question is for the jury and, absent prejudicial error other- 
wise, the judgment of the jury must prevail. 


APPEAL from the district court for Dawson County: 


Joun H. Kuns, Jupce. Reversed and remanded. 


Smith Brothers and Hugh Stuart, for appellant. 
William A. Stewart and John E. Dougherty, for ap- 


pellee. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BOSLAUGH, JJ. 


Stmmons, C. J. 

This is an action where plaintiff, a guest passenger, 
seeks to recover damages resulting from a collision of a 
motor vehicle, driven by defendant, with a truck on a 
highway. The right to recover is based on alleged 
gross negligence of the host driver under the civil lia- 
bility provisions of section 39-740, R. R. S. 1943. At the 
conclusion of all the evidence the trial court sustained a 
motion of the defendant to dismiss on the ground that 
the evidence would not sustain a finding of gross 
negligence. 

Plaintiff appeals. 

We reverse the judgment of the trial court and re- 
mand the cause. 

The evidence is here stated under the established 
rule that such a motion admits the truth of all compe- 
tent evidence favorable to the party against whom the 
motion is directed; that every controverted fact must be 
resolved in his favor; and that he is entitled to the benefit 
of every inference that can reasonably be deduced from 
the evidence. 

The accident happened on the upgrade side of a hill and 
near the crest of a country road. The road was a grav- 
eled, improved highway, with a smooth surface, and 
with a width, normally suitable for travel, of 25 feet. 
However, at the time of the accident there was a wind- 
row of gravel along the west side that reduced the avail- 
able normal travel width of the road to 23 feet. We 
refer later herein to the position of the vehicles in- 
volved with reference to the 23-foot width of the road. 
See Krepcik v. Interstate Transit Lines, 154 Neb. 671, 
48 N. W. 2d 839. 

The automobile in which plaintiff and defendant were 
riding was a passenger car. The truck involved is de- 
scribed as a 1-ton truck upon which a grain box had 
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been mounted. The box was less than 8 feet wide. 

At the point of the accident and for some distance prior 
thereto the road passed through a hilly pasture land 
area that was sparsely settled. 

The road was dry and the weather was clear. The 
accident happened October 28, 1956, about 5:35 p.m. The 
sun was shining. There was no wind or other unfavor- 
able atmospheric conditions. 

Plaintiff and defendant had been friends and fellow 
employees for a number of years. 

On Saturday evening defendant had attended a party 
at a club house outside the city of Lexington where he 
had consumed some intoxicating liquor. On Sunday 
about noon defendant and two other men had gone to the 
club house as the designated “crew” to clean up after the 
party of the night before. During the middle of the 
day the three men consumed about three-fourths of a 
bottle of whiskey, described as either a fifth or a pint. 

The three men started to return to Lexington. De- 
fendant was driving. After 2 miles of the trip had 
elapsed, one of the other men took over the driving be- 
cause of the condition of the defendant. They went to 
Lexington where about 4 p.m. defendant and the others 
had a full course steak dinner. After it defendant gave 
no appearance of intoxication. About 5 p.m. defendant 
drove to the home of the plaintiff and invited plaintiff 
to accompany him to Eddyville, a town north of Lexing- 
ton. At that time defendant’s eyes were “glassy” but 
he appeared to be all right. Plaintiff and his wife agreed 
to go. 

When plaintiff and his wife got in the car they smelled 
alcohol on the breath of defendant. 

Defendant drove out of Lexington, obeying all stop 
signs, and for the first 7 or 8 miles of the trip in the 
country he drove at a reasonable rate of speed and so as 
to cause no concern. Defendant then began to increase 
his speed, driving at times from 70 to 80 miles per hour. 
At one time he drove across an irrigation lateral bridge 
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that was elevated above the road and threw his passen- 
gers into the top of the car. He slipped around corners 
and curves at an excessive speed. At one time plain- 
tiff asked defendant, ‘““What’s the hurry?” Plaintiff at 
other times would look at the speedometer and defendant 
would then slow down, and then speed up. He drove 
mostly in the center of the road, weaving to the right 
and to the left. 

At a distance of about 3 or 4 blocks south of the point 
of the collision defendant was driving in the center of 
the road at a speed in excess of 70 miles per hour. 
Plaintiff asked him to get over on the right side of the 
road. Defendant did not do so and continued along 
the center of the road, looking straight ahead, and with- 
out diminishing his speed. 

About 200 feet from the point of the accident, plaintiff 
saw the truck coming over the hill. It was on its own 
side of the road. Defendant apparently saw it also for 
he put on his brakes and skidded a distance of 121 feet 
to the point of impact. His course of travel did not 
change from a directly forward movement along the 
center of the road. 

The driver of the truck saw the on-coming car of the 
defendant and turned to his right to avoid a collision. 
He got over to the right sufficiently to avoid a collision 
with the body of the truck proper. Defendant’s car 
hit and sideswiped the grain box. Defendant’s car then 
swung to the right, and its wheels in a sidewise scuff- 
ing position, traveled a distance of 172 feet where it left 
the road on the left side, went into the ditch along the 
road, turned over, and came to rest 237 feet from the 
point of impact. 

Plaintiff and his wife were thrown from the car. 
Plaintiff was severely injured. In the few minutes im- 
mediately after the accident, three different witnesses 
talked with the defendant. They smelled alcohol on his 
breath, his eyes were glassy, his speech was “thick,” and 
he walked unsteadily. Two of these witnesses, after 
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describing defendant’s appearance, speech, and actions, 
gave it as their opinion that he was under the influence of 
intoxicating liquor at that time. 

The act commonly called the “guest passenger” stat- 
ute provides in part: “The owner or operator of a motor 
vehicle shall not be liable for any damages to any pas- 
senger or person riding in such motor vehicle as a 
guest or by invitation and not for hire, unless such 
damage is caused by the driver of such motor vehicle 
being under the influence of intoxicating liquor or be- 
cause of the gross negligence of the owner or operator 
in the operation of such motor vehicle.” § 39-740, R. R.S. 
1943. 

In McCown v. Schram, 137 Neb. 498, 289 N. W. 890, 
we pointed out that under the statute driving while 
under the influence of intoxicating liquor was a distinct 
ground of liability from that of the driver of an auto- 
mobile based upon gross negligence in the operation of a 
motor vehicle. See, also, Brown v. Mulready, 140 
Neb. 500, 300 N. W. 421; Johnk v. Scanlon, 136 Neb. 
187, 285 N. W. 488. 

The plaintiff here does not base his cause of action 
upon the distinct ground of liability of driving while 
under the influence of intoxicating liquor. Rather plain- 
tiff bases his cause upon an allegation of gross negli- 
gence in six particulars, one of which is that defendant 
was operating his automobile while under the influ- 
ence of “alcoholic” liquor. We see no reason to dif- 
ferentiate between that allegation and the statutory 
phrase “intoxicating liquor.” The latter includes the 
former as used here. We have held: “Intoxicating 
liquor generally includes and means any liquor intended 
for use as a beverage, or capable of being so used, which 
contains alcohol no matter how obtained, in such a per- 
cent that it will produce some degree of intoxication 
when imbibed in a quantity that may practically be 
drunk. The distinctive characteristic of all liquors is 
that they contain alcohol, the basis of all intoxicating 
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drinks; that they are capable of being consumed as a 
beverage; and that when so used, they will produce 
intoxication to some extent in the usual and common 
acceptation of the term.” Franz v. State, 156 Neb. 587, 
57 N. W. 2d 139. 

We consider separately whether the evidence here as to 
driving while under the influence of intoxicating liquor 
is sufficient to take the case to the jury under the gross 
negligence issue. 

In Danielson v. State, 155 Neb. 890, 54 N. W. 2d 56, we 
had a criminal case where the defendant was charged 
with operating a motor vehicle while under the influ- 
ence of alcoholic liquor. We approved the following 
instruction: “ “The meaning of the term “under the in- 
fluence of alcoholic liquor” as applied to a person oper- 
ating a motor vehicle is, if the alcoholic liquor has so 
far affected the nerves, brain and muscles of the oper- 
ator of a motor vehicle so as to impair to any appreciable 
degree his ability to operate his motor vehicle in the 
manner that an ordinary prudent and cautious man, in 
full possession of his faculties would operate the same, 
then the operator of said motor vehicle is under the in- 
fluence of alcoholic liquor.’ ” 

In Uldrich v. State, 162 Neb. 746, 77 N. W. 2d 305, 
we approved the following instruction: ‘“‘* * * a person 
is “under the influence of alcoholic liquor” if such per- 
son is under the influence of intoxicating liquor to such 
an extent as to have lost to an appreciable degree the 
normal control of his body or mental faculties.’ ” 

In Hoffman v. State, 162 Neb. 806, 77 N. W. 2d 592, 
we approved this instruction: “‘* * * the term “under 
the influence of intoxicating liquor,” means that a per- 
son is under the influence of alcoholic liquor if such 
person is under such influence of intoxicating liquor to 
such an extent as to have lost to an appreciable degree 
the normal control of his body or mental faculties, and 
to the extent that there is an impairment of the capacity 
to think and act correctly and efficiently.’ ”’ 
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The above decision was had in a case involving the 
motor vehicle homicide act. The same language in the 
various statutes refers to the same subject matter and 
should receive the same construction. 

In 1919 the Legislature in the Civil Administrative 
Code enacted a provision that: “It shall be unlawful 
* * * for any intoxicated person to operate a motor 
vehicle * * *,” and made it a misdemeanor. Laws 1919, 
c. 190, art. IV, § 27, p. 828. In 1912 we decided Free- 
burg v. State, 92 Neb. 346, 138 N. W. 143, Ann. Cas. 
1913E, 1101, wherein intoxication was defined in one in- 
stance as “synonymous with drunk” and as the condition 
that follows from the drinking of excessive quantities 
of intoxicating liquor. 

In 1931 the Legislature changed the phrase to ‘‘oper- 
ating a motor vehicle while under the influence of in- 
toxicating liquor.” Laws 1931, c. 103, § 1, p. 275. The 
language of the present law is “under the influence of 
alcoholic liquor.” § 39-727, R. S. Supp., 1957. The same 
Legislature enacted the guest passenger statute using 
the phrase “under the influence of intoxicating liquor.” 
Laws 1931, c. 105, § 1, p. 278. 

It is to be noted that in the 1931 act (Laws 1931, c. 
103, p. 274), the Legislature in the title stated that it 
was an act “to provide penalties for the operation of 
motor vehicles by persons while in a state of intoxica- 
tion,” although in the body of the act it used the clause 
“while under the influence of intoxicating liquor.” In 
1935 the act was amended, with the provisions re- 
maining in the title and body of the act as before. Laws 
1935, c. 134, p. 483. In 1937 the act was again amended. 
The Legislature then used the clause “while under the 
influence of alcoholic liquor” in the title of the act as 
well as in the body of the act. Laws 1937, c. 140, p. 503. 
The act was again amended in 1947 (Laws 1947, c. 
148, p. 407); again in 1949 (Laws 1949, c. 116, p. 309); 
and again in 1951 (Laws 1951, c. 118, p. 528). In all of 
these amendments the title and body of the act re- 
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mained the same as in the 1937 act so far as the matter 
here being considered is concerned. The act was again 
amended in 1953 and the clause “under the influence of 
alcoholic liquor” was retained in the body of the act. 
Laws 1953, c. 214, p. 755. This enactment was subse- 
quent to our decision in Danielson v. State, supra. 

Commenting on a similar legislative history, the Su- 
preme Court of Wisconsin in City of Milwaukee v. 
Richards, 269 Wis. 570, 69 N. W. 2d 445, said: “This 
change indicates that the legislature, with increasing 
awareness of the importance of safety in the operation of 
dangerous instruments on the highway, extended the 
prohibitions from persons who would come under the 
restricted category of absolute intoxication to those 
persons whose reactions would show that they were 
merely ‘under the influence of intoxicating liquor’.” 

Two conclusions follow from the legislative provision 
here considered. The Legislature placed no limitation 
upon the extent of the influence required, nor can we 
do so save aS we have defined the term as we are re- 
quired to do. In passing it may be observed that the 
rule which we have adopted is less inclusive than the 
definition followed in some other jurisdictions. See, 
Hasten v. State, 35 Ariz. 427, 280 P. 670; City of Mil- 
waukee v. Richards, supra. 

The Legislature has not seen fit to change the defini- 
tion we have adopted and we do not do so. 

The second conclusion is that the Legislature in fix- 
ing liability for damage caused by the driving of a 
motor vehicle while under the influence of intoxicating 
liquor, put it on a parity with liability for damage caused 
by gross negligence in the operation of a motor vehicle. 
Without the sustaining benefit of a statute such as ours, 
in Tomasik v. Lanferman, 206 Wis. 94, 238 N. W. 857, 
the Supreme Court of Wisconsin held that “the driving 
of a car on our highways by one intoxicated fully re- 
sponds to all of the elements necessary to constitute 
gross negligence.” The Wisconsin court has repeatedly 
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followed the above decision as late as Twist v. Aetna 
Casualty & Surety Co., 275 Wis. 174, 81 N. W. 2d 523. 
The case has been quoted with approval in Zalewski v. 
Yancey, 101 Ohio App. 501, 140 N. E. 2d 592, and Scott 
v. Gardner, 137 Tex. 628, 156 S. W. 2d 513, 141 A. L. R. 
50. 

It necessarily follows that evidence sufficient to take a 
case to the jury on the ground of liability for driving 
while under the influence of intoxicating liquor is suffi- 
cient to take the case to the jury when that element is 
pleaded as gross negligence. 

We have heretofore set out the evidence as to the de- 
fendant being under the influence of intoxicating liquor. 
It is patent that it would sustain a finding that the in- 
fluence existed to the extent that he had lost to’an ap- 
preciable degree the normal control of his body or mental 
faculties to the extent that there was an impairment 
of the capacity to think and act correctly and efficiently. 

We construed the guest passenger statute for the first 
time in Morris v. Erskine, 124 Neb. 754, 248 N. W. 96. 
In the many cases dealing with that statute since, we 
have not departed from the basic rules there stated. 
They are: Gross negligence, within the meaning of sec- 
tion 39-740, R. R. S. 1943, means negligence in a very 
high degree, or the absence of even slight care in the 
performance of a duty. The existence of gross negligence 
must be determined from the facts and circumstances in 
each case. The question of gross negligence is for the 
jury where the evidence relating thereto is conflicting 
and from which reasonable minds might draw different 
conclusions. 

The defendant analyzes many of our decisions where 
we based the finding of gross negligence on fact ele- 
ments appearing in each case. He then advances the 
contention that the common denominator of the cases 
shows that there must be (1) consciousness of peril ap- 
parent to the driver; (2) heedlessness of the conse- 
quences; (3) a continuous course of negligent opera- 
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tion or conduct; (4) excessive speed; and (5) failure to 
heed timely warnings or protest. 

We need refer to only one of the cases cited—that of 
Werner v. Grabenstein, 165 Neb. 231, 85 N. W. 2d 297, 
wherein we held: “A finding of gross negligence is jus- 
tified if there is evidence of imminence of danger which 
was apparent to or known by the operator of an automo- 
bile and he was timely cautioned by the guest concerning 
the manner of his operation of the automobile but he 
persisted in his negligent operation thereof and if there 
is evidence that the operator was heedless of the con- 
sequences which might ensue by his negligent operation 
of the automobile consisting not only of rate of speed 
but of other conditions, known to the operator, which en- 
hanced the peril.” 

This does not mean that all of those fact elements must 
exist in order to sustain a finding of gross negligence. 
It does mean that where those fact elements do exist 
the evidence is sufficient to sustain a finding of gross 
negligence. 

For instance the first element of the rule proposed by 
the defendant is that the driver must be conscious of 
the peril, or as stated in the above quote, the imminence 
of danger must be apparent. We held in Thurston v. 
Carrigan, 127 Neb. 625, 256 N. W. 39, that: ‘* * * it is 
not necessary in all cases that the operator of a car be 
aware of impending danger in order to hold him guilty 
of gross negligence, but that is a circumstance which 
should be considered.” See, also, Cunning v. Knott, 157 
Neb. 170, 59 N. W. 2d 180, for a like holding. 

The ultimate test in all cases is that stated in Morris 
v. Erskine, supra: “The existence of gross negligence 
must be determined from the facts and circumstances 
in each case.” 

The first “particular” which plaintiff pleaded as a 
fact element of gross negligence is that defendant drove 
his automobile at a high and unlawful rate of speed and 
in total disregard of the existing conditions. There was 
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evidence received that at times the defendant drove at 
speeds as high as 80 miles per hour and that for some 
distance immediately before the accident his speed was 
in excess of 70 miles per hour. 

At the time this accident occurred, section 39-723, R. 
R. S. 1943, provided, so far as applicable here, that: 
“No person shall operate a motor vehicle on any highway 
outside of a city or village at a rate of speed greater 
than is reasonable and proper, having regard for the 
traffic and use of the road and the condition of the road, 
nor at a rate of speed such as to endanger the life or 
limb of any person, nor in any case * * * at a rate of 
speed exceeding sixty miles per hour between the hours 
of sunrise and sunset, and fifty miles per hour between 
the hours of sunset and sunrise.” 

Section 39-7,108, R. R. S. 1943, also provided in part 
that: ‘No person shall drive a vehicle on a highway at 
a speed greater than is reasonable and prudent under the 
conditions then existing. * * * The following speeds 
shall be prima facie lawful, but in any case when such 
speed would be unsafe, they shall not be lawful: * * * 
sixty miles per hour between the hours of sunrise and 
sunset and fifty miles per hour between the hours of 
sunset and sunrise upon any highway outside of a city 
or village. * * * The fact that the speed of a vehicle is 
lower than the foregoing prima facie limits shall not 
relieve the driver from the duty to decrease speed when 
approaching and crossing an intersection, when ap- 
proaching and going around curves, when approaching 
a hill crest * * *.” : 

That the jury could have found the defendant violated 
these provisions of the statute is obvious. 

The established rule is: “A violation of statutes regu- 
lating the use and operation of motor vehicles upon the 
highways is not negligence per se, but evidence of neg- 
ligence which may be taken into consideration with all 
the other facts and circumstances in determining whether 
or not negligence is established thereby.” Landrum v. 
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Roddy, 143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R. 1041. 
This was a guest case. 

The rule is: “Excessive speed of a vehicle does not 
necessarily establish gross negligence, although it is a 
factor to be considered.” Cunning v. Knott, supra. 

We next consider certain allegations as to gross neg- 
ligence together. They are that the defendant failed to 
have his automobile under proper control; that he drove 
in such a manner that he could not stop within the range 
of his vision; and that he failed to keep a proper lookout 
for the danger when his automobile was approaching 
the hill crest. Here again it is manifest that the jury 
could have found that he did not have his car under con- 
trol so as to turn aside the 1 or 2 feet necessary to have 
avoided the collision and likewise that he could not 
stop within the range of his vision. 

The rule is: “As a general rule it is negligence as a 
matter of law for a motorist to drive an automobile on 
a highway in such a manner that he cannot stop in time 
to avoid a collision with an object within the range of 
his vision. * * * The basis of this rule is that a driver of 
an automobile is legally obligated to keep such a look- 
out that he can see what is plainly visible before him 
and that he cannot relieve himself of that duty. And, 
in conjunction therewith, he must so drive his automo- 
bile that when he sees the object he can stop his auto- 
mobile in time to avoid it. * * * Exceptions have been 
recognized to this general rule where the object or ob- 
struction or depression is the same color as the roadway 
and for that reason, or for other sufficient reasons, can- 
not be observed by the exercise of ordinary care in time 
to avoid a collision.” Guerin v. Forburger, 161 Neb. 824, 
74 N. W. 2d 870. Quoted with approval in Egenberger 
v. National Alfalfa Dehydrating & Milling Co., 164 Neb. 
704, 83 N. W. 2d 523. 

We return now to that provision of section 39-7,108, 
R. R. S. 1943, that the fact the speed is lower than the 
prima facie limit of the act shall not relieve the driver 
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of the duty to decrease speed “when approaching a hill 
crest.” Here the jury could have found not only that 
the defendant was not driving within the prima facie 
limit of the law, but was exceeding it; and also that he 
did not comply with the statutory duty of decreasing 
speed when approaching a hill crest. 

In Reuhl v. Uszler, 255 Wis. 516, 39 N. W. 2d 444, 
the court held: “Independent of statute, when the 
view of the driver of an automobile is obstructed, 
whether by reason of a grade or otherwise, the speed of 
the car should be so reduced that the car can be stopped 
within the distance the driver can see ahead.” 

The evidence here would sustain a finding that the 
truck which came into view over the hill was first seen 
at a distance of 200 feet and that it was traveling at a 
speed of 35 to 40 miles per hour. It was in part closing 
the distance between the two vehicles. There is no 
contention that there was any other obstruction on the 
highway at the location here involved. Under these 
circumstances the rule regarding negligence based on 
inability of a driver to stop in time to avoid a collision 
with an object within the range of his vision has no ap- 
plication. As to this issue each party had the right to 
assume that the other would obey the rules of the road. 

In Tews v. Bamrick, 148 Neb. 59, 26 N. W. 2d 499, we 
held: “Under the law of this state the lawfulness of 
the speed of a motor vehicle, within the limits fixed by 
law, is determined by the further test of whether the 
speed was greater than was reasonable and prudent 
under the conditions then existing. * * * What is a 
reasonable speed is necessarily largely dependent on 
the situation and the surrounding circumstances, it be- 
ing obvious that a speed which would be safe, reason- 
able, and proper in some places and under some circum- 
stances might be highly dangerous, unreasonable, and 
improper in other places and under other circumstances.” 

This brings us to the other particular that defendant 
was operating his automobile on the left or wrong side 
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of the road. It is patent that the jury could have so 
found, and that in the last 3 or 4 blocks of his travel 
that his car effectively blocked the right-of-way of a 
car traveling in the opposite direction on the highway. 

Section 39-746, R. R. S. 1943, provides in part that: 
“Upon all highways of sufficient width, except upon 
one-way streets, the driver of a vehicle shall drive the 
same upon the right half of the highway * * *.” Section 
39-748, R. R. S. 1948, provides that: “Drivers of vehicles 
proceeding in opposite directions shall pass each other 
to the right, each giving to the other at least one-half of 
the main traveled portion of the roadway as nearly as 
possible.” Citing section 39-746, R. R. S. 1943, we have 
held: “The driver of a vehicle on a public highway is 
required to operate it upon the right half of the highway 
unless it is impracticable to do so.” Barney v. Adcock, 
162 Neb. 179, 75 N. W. 2d 683. 

The rule is: ‘The violation of an ordinance or statute 
requiring automobiles and other vehicles to drive to the 
right of the center of the highway does not constitute 
negligence per se, or as a matter of law; but whether or 
not such violation constituted negligence is a question 
for the jury under proper instructions.’ Davis v. Den- 
nert, 162 Neb. 65, 75 N. W. 2d 112. 

Not included in this summary is the allegation that 
defendant drove his automobile while under the influ- 
ence of alcoholic liquor. As to that allegation we have 
made a separate finding. As to the other particulars we 
have found that there was evidence sufficient to sustain 
a finding of negligence as to each of them. 

Before we go to the question of whether or not the 
evidence is sufficient to support a finding of gross negli- 
gence, there are other matters which should be men- 
tioned. 

The question of whether the defendant was operating 
his automobile under the influence of alcoholic liquor 
is for the jury to determine. Without regard to the 
determination of the jury on that question as a separate 
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issue, that evidence is for the consideration of the jury 
in determining whether the defendant was guilty of neg- 
ligence under the other specifications, under the rule 
that: “Evidence as to drinking intoxicants within a 
reasonable time prior to an accident is a circumstance 
to be considered in determining whether or not a driver 
of a car is guilty of gross negligence.” Cunning v. Knott, 
supra. 

Defendant in his argument stresses the contention 
that there was only one caution with reference to speed 
and that is in the question asked by the plaintiff of the 
defendant, ‘“What’s the hurry?” This overlooks the 
testimony that when plaintiff would look at the speed- 
ometer, defendant would slow down and then speed up. 
It is inferable that this was a repeated process. 

Defendant further argues that there was no time 
for him to act between the warning and the accident. 
There was obviously ample time for defendant to have 
observed the audible and visible requests to slow down. 
He did not do so. There was also a distance of some 3 
or 4 blocks of travel in which defendant could have ‘ob- 
served the demand to get over on the right side of the 
road. Defendant did not do so. 

There is evidence that the accident happened quickly, 
but that relates to the time between the observation 
of the truck and the impact. During that time defend- 
ant did put on his brakes, but he did not turn to the 
right. The applicable rule is: “The emergency rule can- 
not be successfully invoked by either party in a neg- 
ligence case unless there is competent evidence to support 
a conclusion that a sudden emergency actually existed, 
and then it cannot be successfully invoked by one who 
has brought that emergency upon himself by his own acts 
or who has not used due care to avoid it.” Coyle v. 
Stopak, 165 Neb. 594, 86 N. W. 2d 758. 

In Komma v. Kreifels, 144 Neb. 745, 14 N. W. 2d 591, 
we used language applicable here: “ ‘What amounts to 
gross negligence in any given case must depend upori 
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the facts and circumstances. What would amount to 
gross negligence under certain circumstances might, 
under different circumstances, be even slight negligence. 
Ordinarily, the question of negligence, whether slight or 
gross, is one of fact. If the evidence respecting it is in 
conflict and is such that ordinary minds might draw 
different conclusions therefrom, then a question of fact 
is presented for the jury to determine.’ 

“It is apparent that no one act of the defendant can 
be separated from the whole of these acts and held to 
be the independent cause of this accident. Under these 
circumstances each act is not to be segregated and 
weighed separately to determine whether or not it con- 
stituted gross negligence. The several acts are to be 
considered as a whole. While each of several acts, 
standing alone, may not exceed the bounds of ordinary 
negligence, yet, taken together, they may establish gross 
negligence. In such cases, it is for the jury to determine 
whether a defendant is guilty of gross or ordinary negli- 
gence. A verdict should not be directed nor a cause 
of action dismissed unless a court can definitely de- 
termine that the evidence of defendant’s negligence, 
when taken as a whole, fails to reach that degree of 
negligence that is considered gross.” 

Our citation there was Thompson v. Edler, 138 Neb. 
179, 292 N. W. 236. There we held: “It must be borne 
in mind, always, that no decision on gross negligence can 
constitute an absolute precedent in any other case. 
Each case necessarily differs somewhat in its particular 
facts and circumstances, and in the composite which re- 
sults from them.” 

We re-examine and restate the rules that fix the 
area of determination accorded to a jury and the area 
of determination reserved to the courts in this class of 
cases. 

We start with an act of the Legislature enacted in 
1907. Laws 1907, c. 48, § 2, p. 192, now § 74-704, R. R. 
S. 1943. It applied to railway companies. It ameliorated 
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contributory negligence as a bar to recovery and pro- 
vided for recovery of a comparative negligence judgment 
under certain circumstances. That provision concluded 
with these words (as it does now): ‘“* * * all questions of 
negligence * * * shall be for the jury.” 

The statute was before this court for construction 6 
years later in Disher v. Chicago, R. I. & P. Ry. Co., 93 
Neb. 224, 140 N. W. 135. It was there contended that 
the statute took all questions of negligence from the 
court and made it a function of the jury. We held: 
“While this clause is declaratory of the existing rule, 
we think that at the time of its enactment in positive 
form the legislature had in mind the tendency of some 
courts to remove such questions in close cases from the 
jury, and that it was intended to extend rather than to 
limit the duty of the trial court to submit the same. 
We are not able, however, to adopt the construction for 
which the appellant contends, and hold that in every 
case the evidence must go to the jury, regardless of 
its legal effect. * * * We are satisfied that in a proper 
case, where the evidence or lack of evidence is so clear 
that reasonable minds could not differ, the power is 
with the court to direct a verdict; but in all other cases 
under this statute the issues must be left to the jury.” 
The syllabus point is: “In a case arising under the 
employers’ liability act, where the existence of negligence 
* * * is a matter at issue, a court is entitled to direct a 
verdict where the lack of evidence of negligence * * * 
is so clear that reasonable minds cannot differ as to its 
legal effect; but in all other such cases the issues must 
be left to the jury. * * * Ordinarily, wherever there is 
room for difference of opinion upon these questions, 
they must be submitted to the jury.” 

That decision was filed February 25, 1913. The Leg- 
islature was then in session. It proceeded promptly 
thereafter to enact with an emergency clause Laws 1913, 
c. 124, § 1, p. 311, now section 25-1151, R.R. S. 1943. The 
act adopted the doctrine of comparative negligence. It 
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followed, quite similarly, the language of the 1907 act. 
It, too, provided “and all questions of negligence * * * 
shall be for the jury.” So the 1913 Legislature adopted 
the exact language of the 1907 act as to the area of de- 
termination of the jury immediately following the hold- 
ing of this court defining the scope of the meaning of 
the provision. 

In McCarthy v. Village of Ravenna, 99 Neb. 674, 157 
N. W. 629, in a negligence action, we applied the holding 
in the Disher case to the construction of the 1913 gen- 
eral act. We thereby gave to the quoted language in the 
1913 act the same meaning that we had previously given 
to the same language in the 1907 act. 

We do not find further reference to this particular 
provision of the statute (§ 25-1151, R. R. S. 1943) in our 
subsequent decisions except in Lewis v. Rapid Transit 
Lines, 126 Neb. 158, 252 N. W. 804, where we held: 
“Our statute provides that all questions of negligence are 
for the jury. Comp. St. 1929, sec. 20-1151. This is all in- 
clusive except as to such instances where the court can 
say as a matter of law that no negligence has been es- 
tablished as against some certain party.” 

The Disher case, supra, was cited with approval in 
Bauer & Johnson Co. v. National Roofing Co., 107 Neb. 
831, 187 N. W. 59; Haffke v. Missouri P. R. R. Corp., 110 
Neb. 125, 193 N. W. 257; Day v. Metropolitan Utilities 
Dist., 115 Neb. 711, 214 N. W. 647; and in Burry v. In- 
terstate Transit Lines, 136 Neb. 695, 287 N. W. 66. In 
none of these cases do we find any withdrawal from the 
basic holding in the Disher case. 

In Thompson v. Edler, supra, we had the question of 
the sufficiency of the evidence to support a finding of 
gross negligence under the automobile guest statute. 
We there held: “In an action for gross negligence under 
the automobile guest statute * * *, where there is ade- 
quate proof of negligence, a verdict should be directed 
for defendant only where the court can clearly say that 
it fails to approach the level of negligence in a very 
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high degree under the circumstances. In all other 
cases, it must be left to the jury to determine whether 
it amounts to gross negligence or to mere ordinary 
negligence.” 

This holding was directly followed in Komma v. 
Kreifels, supra; in Pavlicek v. Cacak, 155 Neb. 454, 52 
N. W. 2d 310; in Bishop v. Schofield, 156 Neb. 830, 58 N. 
W. 2d 207; and in Paxton v. Nichols, 157 Neb. 152, 59 N. 
W. 2d 184. 

In Paxton v. Nichols, supra, we held: ‘A verdict 
should not be directed, or a cause of action dismissed, 
or a judgment entered notwithstanding the verdict, un- 
less the court can definitely determine that the evidence 
of defendant’s negligence, when taken as a whole, fails to 
reach such degree of negligence that is considered gross.” 

Although we started using the expression “reasonable 
minds” cannot differ, and have otherwise used such 
expressions as “clearly say” and “definitely determine,” 
yet all measure up to the same exacting test that must 
be applied before a court may refuse to submit a cause 
to a jury or set aside a jury’s verdict. “In all other 
cases” the issue is for the jury to determine. 

Beginning, then, with the enactment of the cited 
statutes down to the present time we have held that 
where the evidence of negligence falls within the area 
where reasonable minds can differ as to whether or not it 
establishes gross negligence then the determination of 
that question is for the jury and, absent prejudicial error 
otherwise, the judgment of the jury must prevail. It 
is only in those cases where reasonable minds cannot 
differ on the issue that it becomes a question of law for 
the court. As we said in Thompson v. Edler, supra: 
“Courts cannot hesitate in directing a verdict where 
the conviction is clear that negligence in a very high 
degree is not present.” 

If it be said that these rules may result in different 
verdicts under somewhat comparable circumstances, 
then the answer is that the jury has done so in the ex- 
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ercise of a power given it by law. We said in Thomp- 
son v. Edler, supra: “If the tapeline of past decisions 
seems at times to be somewhat inaccurately applied, 
and the processes of logic to be a bit variable in their 
result, this may be largely because the observer is look- 
ing at the facts in isolation and not in context.” Some- 
thing of that reasoning need be applied to juries’ ver- 
dicts as well as to decisions of courts. 

As we held in Komma v. Kreifels, supra, so we hold 
here that: ‘Here the jury were not bound to find that 
defendant’s acts were negligence in a very high degree, 
but a jury question was in our opinion presented as to 
whether or not, under the circumstances here, the things 
which defendant did and failed to do amounted to negli- 
gence in a very high degree, ie., gross negligence. * * * 
The trial court erred in dismissing plaintiff’s cause.” 

The judgment of the trial court is reversed and the 
cause remanded for further proceedings. 

REVERSED AND REMANDED. 

WENKE, J., participating on briefs. 


J. Ivan HALSTEAD ET AL., APPELLANTS, V. STEVE 


ROZMIAREK ET AL., APPELLEES, 
94 N. W. 2d 37 


Filed January 16, 1959. No. 34467. 


1. Schools and School Districts. If the record of a proceeding 
before county superintendents of a proper hearing by them 
upon petitions filed by virtue of section 79-402, R. S. Supp., 
1955, establishes that legal voters of the school districts con- 
cerned severally signed and filed proper petitions requesting 
a change of boundaries thereof, the superintendents acting 
jointly have jurisdiction and the mandatory duty to order and 
make the change requested by the petitions. 

It is a part of the public policy of the state to en- 
courage the reorganization, consolidation, or elimination of 
inefficient and uneconomical school districts. 

3. Statutes. This court will when interpreting a statute consider 
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the object intended to be accomplished by it and will give it a 
meaning which will attain its purpose rather than one which 
will defeat it. 

4. Schools and School Districts. A municipal corporation, such as 
a school district, is a subdivision of the state created as a 
convenient agency for exercising the authority entrusted to it 
by the state, and the duration of the powers given it and the 
territory over which it may be exercised depend wholly upon the 
discretion of the state. 

A Class VI school district is not a “district affected” 

within the meaning of section 79-402, R. S. Supp., 1955, by a 

change made by the county superintendent of the boundaries of 

a Class III school district to include the territory of a Class I 

school district by virtue of a petition of 55 percent of the legal 

voters of the Class I school district and a petition of the board 
of education of the Class III school district, notwithstanding the 

Class I school district is within and is a part of the territorial 

area of the Class VI school district. 

A school district has no territorial integrity. It is 

always subject to the reserve power of the state exercised 

through administrative officer or officers to change the terri- 
tory according to the current educational needs and good edu- 
cational principles. 

A cause of action does not accrue to a schoo! district, 
as a corporate entity, against a county superintendent for the 
manner in which he changes the boundaries of a school district. 

8. Statutes. The Legislature by re-enacting a statute adopts the 
construction which had been previously given it by this court. 

9. Schools and School Districts. An owner of taxable property 
within the territorial limits of a school district, but who is not a 
legal voter therein, does not have a sufficient interest in the 
matter of the consolidation of that school district with an ad- 
joining one to authorize him to contest the annexation pro- 
ceedings. 


APPEAL from the district court for Logan County: 
ELDRIDGE G. REED, JUDGE. Reversed and remanded with 
directions. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, Frank E. Piccolo, Jr., and Roy E. Blixt, for appellants. 


Baskins & Baskins, for appellees. 


Heard before Summons, C. J., Carter, MEssmonrs, 
YEAGER, CHAPPELL, WENKE, and Bostaueu, JJ. 
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BOSLAUGH, J. 

Baker rural high school district of Logan County, a 
Class VI school district, hereafter referred to as Baker 
district, is composed of 13 Class I elementary grade 
school districts of Logan County and 2 Class I school 
districts of McPherson County. The Class I school 
districts of Logan County mentioned above include 
school districts Nos. 4 and 5. School district No. 89 of 
Custer County is a Class JII school district which main- 
tains a school of elementary and high school grades 
under the direction of a board of education. It has with- 
in its boundaries the incorporated village of Arnold 
where its school is located and conducted. School dis- 
trict No. 89 of Custer County, designated herein District 
89, and school districts Nos. 4 and 5 of Logan County, 
spoken of hereafter as districts 4 and 5, are adjoining 
school districts. 

More than 55 percent of the legal voters of districts 4 
and 5 and the board of education of district 89 filed 
identical petitions in manner and form as provided by 
law with the county superintendent of Logan County 
and the county superintendent of Custer County for a 
change of the boundary of district 89 to include therein 
all the territory within the school district boundaries of 
districts 4 and 5. There was no petition filed with the 
county superintendents of the counties by any of the 
legal voters residing outside of districts 4 and 5 but lo- 
cated within the other 13 school districts within the 
Baker district and no list of all the legal voters of Baker 
district, properly sworn to, was filed with the county 
superintendent of either Logan County or Custer County. 

A hearing was called, notice thereof was given, and a 
joint hearing was held June 29, 1957, by the county 
superintendents as the law requires. The county super- 
intendents disagreed. The county superintendent of 
Logan County on July 26, 1957, found that there was no 
petition signed by 55 percent of the legal voters of the 
Baker district filed in the proceeding asking for the 
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change of boundaries requested; that to grant the 
changes in school district boundaries desired would be 
to remove part of the territory from the Baker district, 
to wit: Districts 4 and 5, which would affect Baker 
district without a petition signed by 55 percent of the 
legal voters of it requesting such change in school dis- 
trict boundaries; that there was not filed a petition 
signed by 55 percent of the legal voters of each school dis- 
trict affected as required by section 79-402, R. R. S. 1943; 
that there was no jurisdiction conferred and no manda- 
tory duty imposed by said section to grant the changes 
in school district boundaries requested; and that the 
changes of school district boundaries requested by the 
petitions filed should be denied. He entered an order 
denying the changes of school district boundaries re- 
quested by the petitions filed. The county superintend- 
ent of Custer County on June 29, 1957, found that to 
grant the changes in the boundaries of district 89 to 
include the boundaries of districts 4 and 5 as requested 
would remove from Baker district some of its territory 
but would not disturb or affect its internal affairs; that 
the Baker district had no interest in the integrity or 
continuance of its boundaries; that it was not a school 
district affected by the requested change of boundaries 
within the meaning of section 79-402, R. R. S. 1943, and 
no petition from the electors of Baker district was re- 
quired; that the petitions filed were legal and sufficient; 
that jurisdiction was thereby conferred upon the county 
superintendents of the counties; that the county super- 
intendents were under mandatory duty to grant the 
changes in the school district boundaries of district 89 
to include therein the territory then within the bound- 
aries of districts 4 and 5; and that the petitions should 
be and they were granted. 

Appellants filed a petition in error and prosecuted er- 
ror proceedings in the district court of Logan County 
from the action of the county superintendents and in 
particular the findings and judgment of the county 
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superintendent of Logan County which determined that 
the county superintendents did not have jurisdiction 
to act in the premises because 55 percent of all the elec- 
tors of Baker district did not sign petitions requesting 
a change of the boundaries of district 89. 

The district court found that the county superintend- 
ents of Logan and Custer Counties were without juris- 
diction to act upon the petitions of school districts 4 and 
5 and the board of education of district 89 because there 
was no petition signed by 55 percent of all the electors 
of Baker district residing outside the territory of dis- 
tricts 4 and 5 and that the Baker district would be af- 
fected by the change in the boundaries of district 89 as 
requested by the petitions of the board of education of 
district 89 and districts 4 and 5. A judgment of dis- 
missal of the petition in error of appellants was rendered 
and the motion for a new trial was denied. This appeal 
tests the correctness of the action of the district court. 

There is no issue of fact in this case. The problem 
presented by it is a determination of the meaning of 
statutory language. Specifically it is whether or not 
Baker district is a “district affected” by a change in its 
boundaries and a transfer of the territory now within 
districts 4 and 5 to and its inclusion in district 89. The 
petitions which originated this proceeding were filed 
with the county superintendents in May and June, 1957. 
The applicable statute is section 79-402, R. S. Supp., 
1955, and the relevant parts thereof are: “The county 
superintendent shall * * * change the boundaries of any 
district upon petitions signed by fifty-five per cent of 
the legal voters of each district affected. * * * Provided, 
changes affecting cities, villages, or Class III school dis- 
tricts may be made upon the petition of the school 
board or the board of education of the district or dis- 
tricts affected. Before the county superintendent au- 
thorizes any changes as provided for in this section, the 
county superintendent must fix a date for hearing and 
give all interested parties an opportunity to be heard 
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at such hearing. * * * Territory may be annexed to a 
district from an adjoining county when approved by the 
county superintendent of each of the counties involved.”. 
That language not only authorizes territorial changes 
in school districts but is a mandate that it must be done 
when legal petitions therefor are presented to the proper 
officer or officers. School Dist. No. 49 v. Kreidler, 165 
Neb. 761, 87 N. W. 2d 429, declares: ‘When the record 
of proceedings before such county superintendents in 
a proper hearing by them upon petitions filed under sec- 
tion 79-402, R. S. Supp., 1955, discloses that the legal 
voters of the districts involved have severally signed 
and filed proper petitions requesting * * * a change of 
boundaries thereof, such superintendents, acting multi- 
laterally and not unilaterally, have jurisdiction and the 
mandatory duty to order the changes requested by such 
petitions * * *.” 

If words of a statute are of doubtful meaning, they 
will be interpreted in a manner which will best effect 
the purposes of the enactment in preference to one 
which will defeat it. The intention of the Legislature 
when ascertained will prevail over the literal sense of 
the words used and this is especially true when the strict 
letter of the law would lead to injustice or absurdity. 
In interpreting a statute the legislative intent may be 
found from the reason of the enactment. Roy v. Bladen 
School Dist. No. R-31, 165 Neb. 170, 84 N. W. 2d 119. 

A review of the school laws of the state is convincing 
that it is an object of the state to provide a simple and 
effectual method of rearranging, reorganizing, and con- 
solidating school districts for the purpose of discontinu- 
ing minor, unsatisfactory, and expensive school districts 
and to replace them with more economical, less numer- 
ous, and more desirable organizations as a means of se- 
curing an advanced and improved educational system. 
The purpose of the statute important to this case repre- 
sents a part of the effort of the state to that end. In Roy 
v.:Bladen School Dist. No. R-31, supra, this court said: 
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“The Legislature has placed great emphasis upon the 
reorganization and consolidation of numerous inefficient 
and costly small school districts. Bladen and Campbell 
districts are two examples of that forward progress in 
eliminating Class I elementary rural school districts 
which contract with other districts for elementary edu- 
cation and obtain free high school education elsewhere.” 
It is permissible to recognize the pertinent public policy 
of the state in finding the intention of the Legislature 
in regard to whether or not 55 percent of all the legal 
voters of a rural high school district having substantially 
the area of a county must sign and present petitions be- 
fore one or more Class I school districts therein may by 
petition of legal voters therein join across county lines 
or otherwise with another school district with its con- 
sent and concurrence for both high school and grade 
school advantages. It is contended that it was the legis- 
lative intention that as a prerequisite of districts 4 and 
5 being able to join district 89 as a part of it, both for 
grade and high school purposes, 55 percent of the legal 
voters of the Baker district which is comprised of 13 
Class I districts in that county and 2 districts of that 
class in McPherson County, none of which have any in- 
terest in the schools of districts 4 and 5 and district 89, 
must petition and consent to a change of the boundaries 
of district 89. It is more probable that the intention of 
the Legislature was that the legal voters of districts 4 and 
5 had the right to decide whether or not the grade 
schools of these districts should be discontinued and 
the area of the districts should become part of district 
89 with its consent and concurrence. It is difficult to 
be convinced that the Legislature intended that 46 per- 
cent of the legal voters in practically the whole of Logan 
County with the addition of 2 grade school districts in 
McPherson County could control the school affairs of 
districts 4 and 5 and compel them to maintain a school 
in each of those relatively small districts for elementary 
instruction only and that they might not have the more 
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desirable school opportunities both as to grade and high 
school offered to them in district 89. Baker district fur- 
nishes only high school instruction. If districts 4 and 5 
are discontinued and the area of them is made a part 
of district 89, the children of school age therein will 
have available to them in a single school educational 
opportunities in the lower and high school grades. The 
taxpayers in what are now districts 4 and 5 will con- 
tribute taxes in that event to support but one and not 
three schools as they are now required to do. If the 
territory of districts 4 and 5 cannot be included in dis- 
trict 89 until 55 percent of the legal voters in the whole 
of Logan County and two school districts in McPherson 
County petition therefor, it will never be accomplished. 
It is too much to expect that more than a few, if any, 
voters in Baker district outside of districts 4 and 5 could 
be found who would petition for the detachment of the 
territory of those two districts from Baker district and 
the inclusion of the territory in district 89. If the mean- 
ing of section 79-402, R. S. Supp., 1955, is as appellees 
contend, then the statute in this and all similar in- 
stances defeats itself. In School Dist. No. 49 v. Kreidler, 
supra, a very technical objection was interposed to pre- 
vent alteraton of the boundaries of school district No. 
49 from being changed to include the territory of sev- 
eral other districts. The following statement from that 
case is appropriate and persuasive: “To hold otherwise 
would deny the legal voters of the districts involved 
their clearly expressed desires to become a part of dis- 
trict 49, and would place an insurmountable technical 
obstacle in the progressive creation of new districts from 
other districts and the changing of boundaries of dis- 
tricts under plain statutes duly enacted for such pur- 
poses.” 

The manner in which Baker district would be affected 
by the change in school district boundaries proposed in 
this proceeding, as pleaded by appellees, is that the 
change would remove districts 4 and 5 and the territory 
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thereof from Baker district with a resulting decrease in 
the amount and value of taxable property within it and 
an increase in the tax burden upon the property remain- 
ing within that district. 

A school district is a creature of statute designated 
a body corporate, possessed of the usual powers of a 
corporation for public purposes as a convenient agency 
for exercising the authority that is entrusted to it by 
the state. § 79-401, R. R. S. 1943; State ex rel. School 
Dist. of Grand Island v. Board of Equalization, 166 Neb. 
785, 90 N. W. 2d 421. Nickel v. School Board of Axtell, 
157 Neb. 813, 61 N. W. 2d 566, speaks of and treats a 
school district as a municipal corporation: “Questions of 
public policy, convenience, and welfare, as related to 
the creation of municipal corporations, such as counties, 
cities, villages, school districts, or other subdivisions, 
or any change in the boundaries thereof, are, in the 
first instance, of purely legislative cognizance and, when 
delegated to any public body having legislative power, 
any action in regard thereto does not come within the 
due process clause of either the state or federal 
Constitutions.” 

In reference to the assertion of appellees that the 
proposed change of boundaries would affect the Baker 
district because it would deprive it of a part of its terri- 
tory and this would result in a decrease of the amount 
and value of the taxable property in the district and 
would cause an increase of the tax burden upon the re- 
maining property therein, it may be appropriately said 
that notwithstanding the statute provides that a school 
district is a body corporate, possesses the usual powers 
of a corporation for public purposes, and may sue and 
be sued, it is the firmly established law of this state that 
a school district may not maintain an action involving a 
change in the boundaries of a school district. A school 
district in this state has no territorial integrity. It is 
subject to the reserve power of the state exercised 
through administrative authority to change its territory 
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according to current educational needs and good edu- 
cational principles. The state may change or repeal 
all powers of a school district, take without compensa- 
tion its property, expand or restrict its territorial area, 
unite the whole or a part of it with another subdivision 
or agency of the state, or destroy the district with or 
without the consent of the citizens. 

In Seward County Rural Fire Protection Dist. v. 
County of Seward, 156 Neb. 516, 56 N. W. 2d 700, this 
court quoted with approval the following from Hunter 
v. City of Pittsburgh, 207 U. S. 161, 28 S. Ct. 40, 52 L. 
Ed. 151: “ ‘Municipal corporations are political subdi- 
visions of the State, created as convenient agencies for 
exercising such of the governmental powers of the State 
as may be entrusted to them. * * * The number, nature 
and duration of the powers conferred upon these cor- 
porations and the territory over which they shall be 
exercised rests in the absolute discretion of the State. 
* * * The State, therefore, at its pleasure may modi- 
fy or withdraw all such powers, may take without com- 
pensation such property, hold it itself, or vest it in 
other agencies, expand or contract the territorial area, 
unite the whole or a part of it with another municipality, 
repeal the charter and destroy the corporation. All this 
may be done * * * with or without the consent of the 
citizens, or even against their protest. * * * Although 
the inhabitants and property owners may by such 
changes suffer inconvenience, and their property may 
be lessened in value by the burden of increased tax- 
ation, or for any other reason, they have no right by 
contract or otherwise in the unaltered or continued ex- 
istence of the corporation or its powers, and there is 
nothing in the Federal Constitution which protects them 
from these injurious consequences.’” See, also, School 
Dist. No. 49 v. School Dist. No. 65-R, 159 Neb. 262, 66 
N. W. 2d 561; Belgum v. City of Kimball, 163 Neb. 74, 
81 N. W. 2d 205. 

The New York Court of Appeals said in Bethlehem 
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Union Free School Dist. v. Wilson, 303 N. Y. 107, 100 
N. E. 2d 159: “With respect to the claim that petitioner 
has been damaged by being deprived of part of its terri- 
tory in contravention of its rights as a municipal cor- 
poration, it may be answered that a school district, 
though defined as a municipal corporation under section 
3 of the General Corporation Law, has no territorial in- 
tegrity; it is always subject to the reserved power of 
the State, exercised through its administrative officers in 
the Education Department, to change its territory accord- 
ing to current educational needs and good educational 
principles.” See, also, Dowell v. Board of Education, 
185 Okl. 342, 91 P. 2d 771; Zawerschnik v. Joint County 
School Committee, 271 Wis. 416, 73 N. W. 2d 566; People 
ex rel. Dixon v. Community Unit School Dist. No. 3, 2 
Ill. 2d 454, 118 N. E. 2d 241; Anderson v. Peterson, 78 
N. D. 949, 54 N. W. 2d 542. 

If a school district as a legal entity is affected by 
change of its boundaries, it must follow that if any of 
its property rights are thereby involved or invaded or 
any of its financial affairs are involved of which it could 
complain, then it could maintain an action to protect 
those rights. However, it has repeatedly and consist- 
ently been decided and maintained by this court that no 
cause of action accrues to a school district as a corpo- 
ration against a county superintendent for the manner 
in which he may change its boundaries. This doctrine 
was announced in the early case of Cowles v. School 
District No. 6, 23 Neb. 655, 37 N. W. 493, and it has since 
been consistently maintained. In that case the court said: 
“The laws of this state, as well by policy as by letter, have 
left the control of the boundaries of school districts, pri- 
marily, with the legal voters of each district respectively. 
* * * After the first or original organization of a new 
county into one or more school districts, no new dis- 
tricts can be formed, old ones altered, or the boundaries 
of any altered, without the movement therefor orig- 
inating with the legal voters thereof, and their will to 
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that effect being expressed by petition of the strength 
prescribed by statute. These are matters with which 
the school district, as a corporation, or quasi corporation, 
has been vested with neither power nor duty * * *.” 
See, also, School Dist. No. 49 v. Kreidler, supra. 

School Dist. No. 67 v. School Dist. No. 24, 55 Neb. 716, 
76 N. W. 420, declares: “No cause of action will accrue 
to a school district, as a corporation, against the county 
superintendent for the manner in which he may change 
boundaries of such district.” The order of the county 
superintendent involved in that case was void and it 
was attacked by the school district for that reason. The 
court concluded: ‘Whatever may have been the rights 
of any voter of district 67 in the premises, the facts 
enumerated created no cause of action in favor of said 
district as a corporation. That a school district as such 
cannot question the action of a county superintendent 
in changing the boundaries of a district is thoroughly 
established in this state.” See, also, Clausen v. School 
Dist. No. 33, 164 Neb. 78, 81 N. W. 2d 822. 

The Legislature when it rewrote and re-enacted section 
79-402, R. R. S. 1943, and included therein the language 
“district affected” knew that it was and had been from 
the early time when this court first spoke on the sub- 
ject the law of the state that a school district as an en- 
tity had no such interest, property right, or concern in 
its boundaries as to qualify it to maintain an action con- 
cerning even a wholly void change therein by a county 
superintendent. The Legislature when it re-enacts a law 
adopts a judicial construction which has been previously 
given it. The Legislature is presumed to have known 
the effect which the statute originally had and by its 
enactment to have intended that effect to continue. 
County of Douglas v. Christensen, 144 Neb. 899, 15 N. 
W. 2d 53. A conclusion is justified that a school dis- 
trict is not in any legal manner affected as a corporate 
entity or subdivision of the state by a change of its 
boundaries. 
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There are only 3 school districts that would be af- 
fected by the proposed change of the boundaries of dis- 
trict 89. These are districts 4, 5, and 89. Districts 4 
and 5 would be eliminated and their internal affairs and 
existence as a subdivision of the state would be ended. 
One reason why district 89 would be affected is that the 
applicable statute makes a newly enlarged district as- 
sume any indebtedness previously incurred by any dis- 
trict annexed unless it is otherwise specified in the peti- 
tions. It was not otherwise specified in the petitions in 
the present proceedings. Baker district would exist and 
could carry on its school affairs, would have and could 
exercise the same undiminished power of taxation, and 
could perform its governmental functions after the 
change in the boundaries the same as it has done in 
the past. State ex rel. Geneva School District v. Mitchell, 
210 Wis. 381, 245 N. W. 640, 86 A. L. R. 1361, contains 
the following: ‘“* * * the further question arises, and 
we think it should be determined, whether the school 
district itself has such an interest in the detachment 
of its territory as to authorize it to maintain this action. 
The present action does not involve the property of the 
district. If it involves anything in which the district 
has an interest, it is the ‘affairs of the district,’ and that 
raises the specific question of whether the boundaries 
of a district constitute any part of its affairs.” The opin- 
ion refers to and quotes from authorities of various 
jurisdictions and proceeds as follows: “This declara- 
tion would seem to confine municipal affairs to the in- 
ternal affairs of the municipality after the same has been 
organized and its boundaries fixed. It is only when the 
boundaries are fixed that the municipality comes into 
existence and is clothed with corporate powers. The 
municipality itself has nothing to say about its bound- 
aries. That is a matter that is fixed or provided for by 
legislative action. When the legislature has provided 
for the boundaries of a municipality, that which may 
be termed the affairs of such municipality relates to 
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those transactions of corporate interest within the bound- 
aries so fixed. * * * In People v. Los Angeles, 154 Cal. 
229, 97 Pac. 311, it was held that the annexation of 
territory to a city was not a ‘municipal affair,’ but a 
matter entirely outside of ‘municipal affairs.’ ” 

Districts 4 and 5, district 89, Baker district, and the 
landowners and taxpayers who were not legal voters 
and taxpayers of districts 4 and 5 were designated as 
parties to this action. They or any of them were not 
proper parties. None of the named districts have any 
legal interest in the perpetuation of their boundaries; 
neither can any of them have an action in relation there- 
to. Likewise the landowners and taxpayers described 
above had no legal interest which would qualify them as 
litigants in a contest as to the boundaries of district 89. 
School Dist. No. 11 v. Copple, 88 Neb. 92, 128 N. W. 
1133, states: “A person who owns taxable property with- 
in the territorial limits of a school district, but who is 
not a legal voter therein, has no such interest in the 
matter of the consolidation of that district with an ad- 
joining one as authorizes him to contest the annexation 
proceedings either at the original hearing before the 
county superintendent or upon a review of the same by 
the district court.” 

The statute which authorizes this proceeding shows 
no concern with electors, landowners, or taxpayers af- 
fected but limits its scope to districts affected. The 
change of the boundaries of district 89 as proposed will 
not in any legal way affect Baker district. The fact that 
school taxes therein may be increased or decreased be- 
cause of less school population therein does not affect its 
powers or rights in any manner of which the law takes 
cognizance. Districts 4 and 5 as legal entities are al- 
most perfect democracies. Gaddis v. School District, 
92 Neb. 701, 139 N. W. 280. The electors of school dis- 
tricts of that class have complete control of the school 
and.school affairs in their respective districts and they 
alone may decide whether such school shall be con- 
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tinued or whether an attempt should be made to change 
the boundaries of the district. 

The required statutory percentage of the legal voters 
of districts 4 and 5 have asked that the territory thereof 
be included in district 89. District 89 has by legal peti- 
tion asked that its boundaries be changed to accomplish 
that result. Baker district is not within the meaning 
of the law a district affected by the proposed change of 
boundaries. The county superintendent of Logan Coun- 
ty and the county superintendent of Custer County had 
jurisdiction and it was and is their mandatory duty to 
change the boundaries as requested in the petitions pre- 
sented to them. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Logan County 
with directions to sustain the petition in error of ap- 
pellants and to order the county superintendent of Logan 
County and the county superintendent of Custer County, 
acting jointly, to grant the petitions filed with them in 
this proceeding and by proper order change the bound- 
aries of district 89 to include therein the territory now 
within the boundaries of districts 4 and 5. . 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE APPEAL OF NEWMAN. 
CaBLE C. NEWMAN, APPELLEE, Vv. COUNTY OF DAWSON, 


NEBRASKA, APPELLANT. 
94 N. W. 2d 47 


Filed January 16, 1959. No. 34472. 


1. Taxation: Appeal and Error. An appeal to the district court 
from action of the county board of equalization is heard as in 
equity, and upon appeal therefrom to this court it is tried de 
novo. 

2. Taxation. Under the provisions of section 77-112, R. S. Supp., 
1955, the elements required to be considered in fixing ‘the 
assessed value of tangible property are the earning capacity: of 
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the property, its relative location, its desirability and functional 

use, its reproduction cost less depreciation, and by comparison 

with other properties of known or recognized value. 

The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has been arbi- 
trarily or unlawfully fixed by the county board of equalization 
in an amount greater than its actual value, or that its value 
has not been fairly and proportionately equalized with all other 
property resulting in a discriminatory, unjust, and unfair 
assessment. 

4. Taxation: Appeal and Error. Where the evidence shows that 
the assessed value of tangible property has been determined 
by a formula in substantial compliance with section 77-112, 
R. S. Supp., 1955, which has been uniformly and impartially 
applied, such assessed value will not ordinarily be disturbed on 
appeal on evidence indicating a mere difference of opinion as to 
such valuation. 


To secure a reduction in the assessed value of 
tangible property it must be demonstrated by evidence that 
the assessment is grossly excessive or that its value has not 
been fairly and proportionately equalized, and is a result of 
arbitrary or unlawful action. The evidence must be such as to 
indicate the exercise of arbitrary action or the failure of plain 
legal duty, and not a mere error in judgment. , 


APPEAL from the district court for Dawson County: 
Isaac J. NIstey, JupGe. Reversed and dismissed. 


Edward A. Cook, III, for appellant. 
William A. Stewart, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 


This is an appeal from a Scaument of the district 
court for Dawson County reducing the assessed value 
of certain real property of the plaintiff for the year 1906 
from $16,080 to $10,000. 

The plaintiff is the owner of the west 25 feet of Lot 3 
and all of Lot 4, Block 53, Original Town of Lexington, 
Nebraska. The property had a frontage of 75 feet on 
West Fifth Street and was 100 feet in depth. A building 
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used primarily as a mortuary, 50 feet by 100 feet, was 
constructed on the property in 1948. It was a two-story 
building, the second story consisting of three rental 
apartments. It was constructed of cement blocks and 
veneered with brick. The building cost $34,000. The 
plaintiff rented the first floor as a mortuary to a part- 
nership, of which he was one of the partners, for $150 
per month. The total rental value of the building was 
placed at $300 per month by the plaintiff. The interior 
of the building was finished to meet the needs for which 
it was used. The building was insured for $50,000 and 
the plaintiff had offered it for sale for $55,000. The 
county board of equalization fixed its assessed value for 
tax purposes in 1956 at $16,080. On appeal the district 
court reduced the assessed valuation to $10,000. The 
county of Dawson has appealed. 

The plaintiff testified that he was familiar with prop- 
erty values in Lexington. He testified that the prop- 
erty was assessed at a higher proportion of its actual 
value than the values for tax purposes placed upon 
other comparable properties, which resulted in an in- 
equitable and unfair tax burden being cast upon him. 
He listed some 15 properties which he asserted were 
assessed for tax purposes at a lower proportion of their 
value than was his property. He was corroborated by a 
real estate dealer who testified that in his opinion the 
plaintiffs property was assessed too high when com- 
pared with the assessments of other properties alleged to 
be of a similar character and value. There is some op- 
inion evidence adduced by the plaintiff that the prop- 
erty should have been assessed as low as $10,000, or 
thereabouts. This evidence is fragmentary and is not 
generally supported by the evidence offered by the 
plaintiff. It is clear that the evidence of the taxpayer 
will not sustain a reduction of the assessed valuation 
from $16,080 to $10,000, a percentage reduction of 37.81 
percent. There is evidence, however, that the property 
was assessed disproportionately with other properties in 
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the city which we must consider along with the evi- 
dence offered by the county. 

The county relies mainly upon the evidence of Robert 
Guge, the deputy county assessor of Dawson County. 
Prior to becoming deputy assessor he had been employed 
by a private firm of appraisers. His principal duties 
during the period of this employment were the deter- 
mination of the actual value of real estate and its assessed 
value for tax purposes. The formula used for the valu- 
ation of buildings used for business purposes, which was 
adopted by the county assessor, is substantially as fol- 
lows: The local cost of building materials was deter- 
mined by inquiry of those engaged in the sale of such 
materials. Local wage rates of common and skilled 
labor were likewise determined. From this a unit re- 
placement cost was fixed. The building to be appraised 
was then measured to determine the amount of floor 
space and cubic content. It was then examined as to the 
type of construction and the mechanical features of the 
building. The age and physical condition of the build- 
ing were determined. The rental value of the property 
was considered along with its suitability as to location. 
Depreciation was calculated on the basis of its age. The 
evidence was that plaintiff’s building was appraised for 
tax purposes according to this formula, as were all 
other business buildings in the city of Lexington. 

The value of real estate in the business area was de- 
termined in the following manner: A questionnaire was 
sent to real estate dealers for their opinions as to value 
and desirability. Records of sales in the register of 
deeds office were examined. From this information the 
sale value was determined in order to fix the front foot 
value. The most valuable area in the business portion 
of this city is on Washington Street between Fifth and 
Sixth Streets. Property in this area was valued at 
$300 per front foot. Plaintiff’s property was about a 
half a block from this area and its value was fixed at 
approximately $80 per front foot for tax purposes in 
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accordance with the formula applied to other properties 
in the area. 

The county assessor testified that the property was 
assessed according to the formula devised; that he had 
checked the work sheets and found them correct; and 
that in his opinion the assessed value as fixed by the 
board of equalization was fair and equitable. The deputy 
assessor and members of the county board of equalization 
inspected the building. Complaint is made that the 
findings of the private appraisers, who formerly em- 
ployed the deputy assessor, were relied upon. No con- 
tention is advanced that the findings were not correct. 

The plaintiff does not point out where the formula 
used by the county assessor is unreasonable or unfair. 
In fact no complaint is made that the property is over- 
valued. The only objection is that its assessed value 
is too high in proportion to the values placed on other 
business properties in the city of Lexington. 

An appeal to the district court from the action of a 
county board of equalization is heard in equity, and 
upon appeal therefrom to this court it is tried de novo. 
The burden of proof is on the taxpayer to establish his 
contention that the value of his property has been arbi- 
trarily or unlawfully fixed by the county board of 
equalization at an amount greater than its actual value, 
or that its value has not been fairly and properly equal- 
ized when considered in connection with the assessment 
of other property and that such disparity and lack of 
uniformity result in a discriminatory, unjust, and unfair 
assessment. The burden imposed on a complaining tax- 
payer is not met by showing a mere difference of opin- 
ion unless it is established by clear and convincing evi- 
dence that the valuation placed upon his property when 
compared with valuations placed on other similar prop- 
erties is grossly excessive and is the result of a sys- 
tematic exercise of intentional will or failure of plain 
legal duty, and not mere errors of judgment. LeDioyt 
v. County of Keith, 161 Neb. 615, 74 N. W. 2d 455. 
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The evidence of the plaintiff is based on conclusions 
as to the proportionate assessed valuation of his property 
as compared with the assessed value of other prop- 
erties alleged to be similar. Such conclusions, however, 
are no better than the facts testified to upon which they 
rest. Where such a conclusion is not supported by facts, 
it has little, if any, evidentiary value. The witnesses 
for the taxpayer do not fix the values of the properties 
with which his property is compared. The evidence is 
nothing more than the expression of opinions that plain- 
tiff’s property is disproportionately assessed to his in- 
jury. The evidence of the county of Dawson shows the 
use of a formula containing most, if not all, the elements 
required to be considered in determining the assessed 
value of tangible property. The applicable statute pro- 
vides: “Basic value shall mean the value of property 
for taxation that is ascertained by using the following 
formula where applicable: (1) Earning capacity of the 
property; (2) relative location; (3) desirability and 
functional use; (4) reproduction cost less depreciation; 
and (5) comparison with other properties of known or 
recognized value.” § 77-112, R. S. Supp., 1955. 

Several of the properties testified to by the plaintiff 
as being comparable to his property are not similar. 
This includes four garage buildings which, although 
having a large floor space, are not finished on the in- 
side except the offices in the front. Others are not com- 
parable because of age. None of them is shown to have a 
known or fixed value. Plaintiff appears to rely pri- 
marily on the assessed value of the Reutlinger Building, 
the Lexington State Bank Building, and Farmers State 
Bank Building to establish a discrimination in his assess- 
ment. These properties were valued for assessment pur- 
poses at $13,475, $9,890, and $9,970, respectively. Each 
was assessed upon a valuation less than the $16,080 at 
which plaintiff’s property was assessed. 

The Reutlinger Building is a three-story building, 90 
feet by 44 feet, with a two-story addition on the rear 
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which is 10 feet by 44 feet. The main building was con- 
structed 51 years ago, and the addition 19 years ago. 
The depreciation allowed on this building clearly ac- 
counts for its lesser assessed valuation. The Lexington 
State Bank Building is 67 years old which accounts 
for its lesser assessed valuation. The Farmers State 
Bank Building is 60 years old as against plaintiff’s 8- 
year-old building. 

It has been frequently recognized by this court that 
absolute or perfect equality and uniformity in taxation 
cannot be attained. Something more than a differ- 
ence of opinion must be shown. It must be demon- 
strated by evidence that the assessment is grossly ex- 
cessive and is a result of arbitrary or unlawful action, 
and not a mere error of judgment. A claim of dispro- 
portionate assessment is not sustained when supported 
only by opinion evidence that the property is assessed 
at a higher proportion to its actual value than some 
other property. Such a contention must be sustained 
by evidence that the valuation is arbitrary or capricious, 
or so wholly out of line with actual values as to give 
rise to an inference that the assessor and county board 
of equalization have not properly discharged their duties. 
Mere errors of judgment do not sustain a claim of dis- 
crimination. There must be something more, some- 
thing which in effect amounts to an intentional viola- 
tion of the essential principle of practical uniformity. 
The law imposes the duty of valuing and equalizing of 
property for taxation purposes upon the county assessor 
and the county board of equalization. In reviewing the 
actions of tribunals created by law for ascertaining the 
valuation and equalization of property for taxation pur- 
poses, courts will not usurp the functions of such tri- 
bunals. It is only where such assessed valuations are 
not in accordance with law, or it is made to appear 
that they were made arbitrarily or capriciously, that 
courts will interfere. The valuation of property is 
largely a matter of judgment, but mere differences 
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of opinion, honestly entertained, though erroneous, will 
not warrant the interference of the courts. If uniformity 
of opinion were required, no assessment could ever be 
sustained. These principles are discussed at length in 
LeDioyt v. County of Keith, supra, and we find no rea- 
son for repeating the discussion here. 

The evidence of the taxpayer indicates a difference 
of opinion with the county assessor and the county 
board of equalization as to the valuations fixed by the 
latter. The evidence of the county shows that the val- 
uations were fixed by a formula within the requirements 
of section 77-112, R. S. Supp., 1955. Such formula was 
applied fairly and impartially to plaintiffs property and 
all similar properties. There is no evidence of arbi- 
trary or capricious action by the taxing authorities, nor 
any claim of intentional or arbitrary discrimination. 
It is clear from the record that the plaintiff’s property 
and properties similar thereto were valued for tax pur- 
poses by the same formula. The facts upon which the 
taxing authorities made their valuations for tax pur- 
poses were of superior quality to those offered in sup- 
port of a reduction of the assessed values, which con- 
sisted of opinion evidence only. 

We find on trial de novo that the evidence prepon- 
derates in favor of the county on the issues before the 
court. We necessarily conclude that the evidence of 
the taxpayer is insufficient to sustain a reduction of 
the assessed value of his property and that the trial court 
erred in granting any reduction thereof. The judgment 
of the district court is reversed and the petition of the 
plaintiff is dismissed. 

REVERSED AND DISMISSED. 
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STATE OF NEBRASKA EX REL. WILLIAM G. LINE, CouNTY 
: ATTORNEY IN AND FoR DopncE County, NEBRASKA, 
APPELLANT, V. RICHARD L. KUHLMAN, POLICE JUDGE 


OF THE City oF FREMONT, NEBRASKA, APPELLEE. 
94 N. W. 2d 373 


Filed January 16, 1959. No. 34474. 


‘1. Appeal and Error. This court will take judicial notice of the 
fact that a bill of exceptions was not prepared, served, re- 
turned, or settled and allowed within the time provided by 
statute, and therefore cannot be considered on appeal. 

By the provisions of section 25-1140, R. R. S. 1943, 
the bill of exceptions must be reduced to writing within 40 
days from the time notice of appeal is filed with the clerk of 
the district court unless extended as provided in section 25- 
1140.07, R. R. S. 1943. 
Where no extension of time is granted under section 
25-1140.07, R. R. S. 1948, the bill must be prepared within 
40 days after the filing of the notice of appeal, it must be 
served on the adverse party within 50 days thereafter, it must 
be examined and returned by the adverse party within 60 days, 
and it must be settled and allowed within 70 days. These lim- 
itations as to time are mandatory and they may not be waived. 
Exceptions are reduced to writing within the mean- 
ing of section 25-1140, R. R. S. 1943, on the day the court 
reporter certifies the draft as the bill of exceptions in the case. 
Section 25-1140.03, R. S. Supp., 1957, provides that 
the bill of exceptions shall be served on the adverse party 
within 10 days after the time prescribed in section 25-1140, 
R. R. S. 1943, or, if extended, within 10 days after the time 
prescribed in section 25-1140.07, R. R. S. 1943. 
Section 25-1140.04, R. S. Supp., 1957, provides that 
the bill shall be returned by the adverse party within 10 days. 
The aggregate time allowed for the performance of 
any of the statutory steps is not shortened or advanced by 
completing any of the steps enumerated in advance of the 
time limited by statute. 
An extension of time may be had under the provi- 
sions of section 25-1140.07, R. R. S. 1943. The extension is 
limited by the statute to the terms appearing in such order, 
and where the extension granted is less than 40 days, or the 
extension is circumscribed by other conditions or limitations, 
the limitations of time contained therein and the conditions 
of the order must be complied with. 

An extension of time for the preparation of the bill 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


_is directly provided for in section 25-1140, R. R. S. 1943. An 


extension so had extends the period of time for service on 
the adverse party under section 25-1140.03, R. S. Supp., 1957. 
It likewise extends the time for return by the adverse party 
under section 25-1140.04, R. S. Supp., 1957. It likewise extends 
the time for settlement and allowance of the bill by the court 
under the provisions of section 25-1140.05, R. R. S. 1943. 

An extension of time under section 25-1140.07, R. R. S. 


. 1943, for one of the latter separate mandatory steps above 


described does not relate back to nor extend the time fixed by 
statute for the previous procedures. 

The design of the statute is to allow a fixed time 
within which a bill of exceptions must be reduced to writing, 
served on the adverse party, returned, and submitted to the trial 
judge for settlement and allowance. The trial judge is with- 
out authority to allow a bill of exceptions not prepared in the 
manner and within the times fixed. 

In the absence of a bill of exceptions there is no 
question of fact determined by the district court for review 
in this court and no question will be considered here, a deter- 
mination of which necessitates an examination of evidence 
produced in the trial court. 

In the absence of a bill of exceptions it is presumed 
that an issue of fact presented by the pleadings was estab- 
lished by the evidence, that it was correctly decided, and the 
only issue that will be considered on appeal is the sufficiency 
of the pleadings to support the judgment. 

Prohibition. The district courts of this state have ample pow- 
ers to administer, in proper cases, the remedy which a writ of 
prohibition affords. 

Prohibition is a preventive remedy rather than a cor- 
rective one. 

Automobiles. Section 39-794, R. S. Supp., 1957, requires that 
the certified abstract of the judgment be sent to the Director 
of the Department of Motor Vehicles only in cases where the 
accused is convicted or his bail is forfeited. 

Prohibition. Prohibition is derived from the common law and 
is essentially and wholly a proceeding at law. Courts of equity 
do not issue writs of prohibition. 

Prohibition is the proper remedy where an inferior 
tribunal assumes to exercise judicial power not granted by law, 
or is attempting to make an unauthorized application of judicial 
force. 


In general, three things are necessary to justify the 


issuance of a writ of prohibition; that the court, officer, or 
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person against whom it is directed is about to exercise judicial 
or quasi-judicial power, that the exercise of such power by such 
court, officer, or person is unauthorized by law, and that it will 
result in injury for which there is no other adequate remedy. 
In the absence of a statute, a writ of prohibition ordi- 
narily issues to restrain judicial or quasi-judicial functions or 
acts only, and not to prevent acts of a legislative, ministerial, 
administrative, political, governmental, or executive character. 
21. Officers. A ministerial act is one performed in response to a 
duty which has been positively imposed by law and its perform- 
ance required at a time and in a manner or upon conditions 
which are specifically designated, the duty to perform under 
‘the conditions specified not being dependent upon the officer’s 
judgment or discretion. 


20: 


‘APPEAL from the district court for Dodge County: 
RussELL A. RosBInson, Jupce. Affirmed. 


Clarence S. Beck, Attorney General, and William G. 
Line, for appellant. 


E. L. Mahlin, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


‘Smmmons, C. J. 

This is an appeal from a judgment of the trial court 
dissolving a temporary writ of prohibition and deny- 
ing a writ of prohibition. 

The State appeals. The appellant will be referred 
to herein as the State and the appellee as defendant. 

_ We affirm the judgment of the trial court. 

_ We have held that: “This court will * * * take ju- 
dicial notice of the fact that a bill of exceptions was 
not prepared, served, returned, or settled and allowed 
within the time provided by statute, and therefore 
cannot be considered on appeal.” Neighbors & Daniel- 
son v. West Nebraska Methodist Hospital, 162 Neb. 33, 
74 N. W. 2d 854. 

By the provisions of section 25-1140, R. R. S. 1943, 
the bill of exceptions must be reduced to writing with- 
in 40 days from the time notice of appeal is filed with 
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the clerk of the district court unless extended as pro- 
vided in section 25-1140.07, R. R. S. 1943. The notice 
of appeal was filed on May 21, 1958. The 40 days pro- 
vided by this section expired on June 30, 1958. We held 
in Neighbors & Danielson v. West Nebraska Methodist 
Hospital, supra, that where no extension of time is 
granted under section 25-1140.07, R. R. S. 1943, “* * * 
the bill must be prepared within 40 days after the 
filing of the notice of appeal, it must be served on the 
adverse party within 50 days thereafter, it must be 
examined and returned by the adverse party within 
60 days, and it must be settled and allowed within 70 
days. These limitations as to time are mandatory and 
they may not be waived.” 

Exceptions are reduced to writing within the mean- 
ing of section 25-1140, R. R. S. 1943, on the day the 
court reporter certifies the draft as the bill of excep- 
tions in the case. Neighbors & Danielson v. West Ne- 
braska Methodist Hospital, supra. 

The certificate here shows that the bill of exceptions 
was reduced to writing within the above rule on July 
17, 1958, or on the 17th day after the statutory time 
had expired. 

Section 25-1140.03, R. S. Supp., 1957, provides that 
the bill of exceptions shall be served on the adverse 
party within 10 days after the time prescribed in sec- 
tion 25-1140, R. R. S. 1943, or, if extended, within 10 
days after the time prescribed in section 25-1140.07, R. 
R. S. 1943. Here the bill was served on the adverse 
party on July 26,-1958. That service was 16 days late 
under the statute. 

Section 25-1140.04, R. S. Supp., 1957, provides that 
the bill shall be returned by the adverse party within 
10 days. 

We held in Neighbors & Danielson v. West Nebraska 
Methodist Hospital, supra, that the aggregate time al- 
lowed for the performance of any of the statutory steps 
is not shortened or advanced by completing any of the 
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steps enumerated in advance of the time limited by 
statute. 

_ Here the bill was returned to the appellant on July 
29, 1958. That step was 9 days late under the statute. 
' The bill was settled and allowed on July 31, 1958, 
which was beyond the total period of 70 days allowed 
by section 25-1140.05, R. R. S. 1943, for the settlement 
and allowance of the bill. 

’ We have discussed these statutory provisions in 
Neighbors & Danielson v. West Nebraska Methodist 
Hospital, supra; Burke Lumber & Coal Co. v. Anderson, 
162 Neb. 551, 76 N. W. 2d 630; Bryant v. Greene, 163 
Neb. 497, 80 N. W. 2d 137; and Benedict v. State, 166 
Neb. 295, 89 N. W. 2d 82. We need not here set out 
again the full holdings there made. 

An extension of time may be had under the provi- 
sions of section 25-1140.07, R. R. S. 1943. “The exten- 
sion is limited by the statute to the terms appearing 
in such order, and where the extension granted is less 
than 40 days, or the extension is circumscribed by other 
conditions or limitations, the limitations of time con- 
tained therein and the conditions of the order must 
be complied with.” Neighbors & Danielson v. West 
Nebraska Methodist Hospital, supra. 

An extension of time for the preparation of the bill 
is directly provided for in section 25-1140, R. R. S. 1943. 
An extension so had extends the period of time for 
service on the adverse party under section 25-1140.03, 
R. S. Supp., 1957. It likewise extends the time for re- 
turn by the adverse party under section 25-1140.04, R. 
S. Supp., 1957. It likewise extends the time for settle- 
ment and allowance of the bill by the court under the 
provisions of section 25-1140.05, R. R. S. 1943. 

It is clear that an extension of time under section 
25-1140.07, R. R. S. 1943, for one of the latter separate 
mandatory steps above described does not relate back 
to nor extend the time fixed by statute for the previous 
procedures. 
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The above discussion is brought about by this situ- 
ation: On July 26, 1958, while the bill of exceptions is 
shown to have been in the possession of the defendant, 
the State filed an application for an order extending the 
time in which the bill of exceptions may be allowed. 
The court granted the application “for settling and 
allowing the Bill of Exceptions.” That order did not 
relate to nor affect the statutory “mandatory” and 
“may not be waived” provisions for the preparation, 
service, and return of the bill. ‘The design of the stat- 
ute is to allow a fixed time within which a bill of ex- 
ceptions must be reduced to writing, served on the ad- 
verse party, returned, and submitted to the trial judge 
for settlement and allowance. The trial judge is with- 
out authority to allow a bill of exceptions not prepared 
in the manner and within the times fixed.” Neighbors 
& Danielson v. West Nebraska Methodist Hospital, supra. . 

The bill of exceptions here cannot be considered. 

The rules are: “In the absence of a bill of exceptions 
there is no question of fact determined by the district 
court for review in this court and no question will be 
considered here, a determination of which necessitates 
an examination of evidence produced in the trial court.” 
Benedict v. State, supra. 

“In the absence of a bill of exceptions it is presumed 
that an issue of fact presented by the pleadings was 
established by the evidence, that it was correctly decided, 
and the only issue that will be considered on appeal 
is the sufficiency of the pleadings to support the judg- 
ment.” Bryant v. Greene, supra. 

The trial court found that the permanent writ of pro- 
hibition should not be granted and that the temporary 
writ should be dissolved. It so decreed. The question, 
then, is: Did the trial court err in its findings and 
judgment? 

It made no findings of fact upon which its action 
was based. Our task, then, is to determine what issues 
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of fact were presented by the pleadings which we may 
presume were established by the evidence. 

Defendant is the duly elected and acting police judge 
of the city of Fremont. On December 30, 1957, the de- 
fendant, as police judge, on a plea of guilty, found one 
O’Hare guilty of careless driving, and assessed a fine of 
$5 and costs, which O’Hare paid. 

On February 17, 1958, O’Hare filed an application 
requesting permission to withdraw his plea, and plead 
not guilty. The application was granted and the case 
set for trial March 17, 1958. Trial was had and O’Hare 
was found not guilty. 

The defendant intended to certify the result of the 
proceeding of March 17, 1958, to the Director of the 
Department of Motor Vehicles. Section 39-794, R. S. 
Supp., 1957, provides that “In the event that such per- 
son is convicted” a certified abstract of the judgment 
shall be sent to the Director of the Department of 
Motor Vehicles. 

The State prayed for a writ of prohibition preventing 
the defendant from certifying the results of the hear- 
ing of March 17, 1958, to the director. 

In his answer in the trial court the defendant al- 
leged that it was his duty to make certification of the 
proceedings under the above statute “where certain 
violations are involved” and asserted it to be an ad- 
ministrative duty. His answer in the trial court does 
not deny but rather affirms an intent to make the cer- 
tificate to the director. 

Our question, then, is: Should the court have issued 
a writ of prohibition preventing the certification of the 
result of the hearing of March 17, 1958? 

We held in State ex rel. Wright v. Barney, 133 Neb. 
676, 276 N. W. 676, that: “The district courts of this 
state have ample powers to administer, in proper cases, 
the remedy which a writ of prohibition affords. * * * 
Prohibition is a preventive remedy rather than a cor- 
rective one.” 
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It is clear that section 39-794, R. S. Supp., 1957, re- 
quires that the certified abstract of the judgment be 
sent to the Director of the Department of Motor Ve- 
hicles only in cases where the accused “is convicted or 
that his bail is forfeited.’ The question still remains 
as to whether the writ of prohibition should issue where 
action purporting to be under the statute is intended by 
the defendant. In Massman Construction Co. v. Ne- 
braska Workmen’s Compensation Court, 141 Neb. 270, 
3 N. W. 2d 639, we held: “Prohibition is derived from 
the common law and is essentially and wholly a pro- 
ceeding at law. Courts of equity do not issue writs a 
prohibition.” 

By quotation in Conkling v. DeLany, ante p. 4, 91 N. 
W. 2d 250, it was held: ‘“ ‘Prohibition is the proper 
remedy where an inferior tribunal assumes to exercise 
judicial power not granted by law, or is attempting to 
make an unauthorized application of judicial force, 
* #209 

The rule is stated in 73 C. J. S., Prohibition, § 8, 
p. 26, as follows: “In general, three things are necessary 
to justify the issuance of a writ of prohibition; that the 
court, officer, or person against whom it is directed is 
about to exercise judicial or quasi-judicial power, that 
the exercise of such power by such court, officer, or per- 
son is unauthorized by law, and that it will result in 
injury for which there is no other adequate remedy.” 

In Payne v. Lee, 222 Minn. 269, 24 N. W. 2d 259, it 
was held that: “A writ of prohibition lies to prevent 
any inferior court from exceeding its legitimate power 
and authority.” 

The corollary of the rule is stated in the texts as 
follows: “At common law it is well settled that a writ of 
prohibition must be directed to some judicial tribunal or 
officer. In other words, it lies only to prevent or con- 
trol judicial or quasi-judicial action, as distinguished 
from legislative, executive, or ministerial action.” 42 
Am. Jur., Prohibition, § 11, p. 150. “In the absence of 
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statute, a writ of prohibition ordinarily issues to re- 
strain judicial or quasi-judicial functions or acts only, 
and not to prevent acts of a legislative, ministerial, ad- 
ministrative, political, governmental, or executive char- 
acter.” 73 C.J. S., Prohibition, § 7, p. 23. 

The remaining question is whether the act which the 
defendant was threatening to do was a ministerial act 
or a judicial one. 

In Whipple v. Hill, 36 Neb. 720, 55 N. W. 227, 38 
Am. S. R. 742, 20 L. R. A. 313, we held that: “The issu- 
ance or service of legal process, such as a summons, 
execution, or writ of attachment, is merely a ministerial 
act, ** "3? 

In Mitchell v. County of Clay, 69 Neb. 779, 96 N. W. 
673, we held that: “When the law commits to any 
officer the duty of looking into facts and acting upon 
them, not in a way which it specifically directs, but 
after a discretion in its nature judicial, the function is 
quasi judicial. * * * Whenever the course to be pur- 
sued or the amount to be allowed is fixed by law, they 
must follow the law, and their acts in so doing or en- 
deavoring so to do are ministerial only.” (This case 
was reversed on rehearing for reasons not involved in 
the above rule of law. See 69 Neb. 795, 98 N. W. 662.) 

In Larson v. Marsh, 144 Neb. 644, 14 N. W. 2d 189, 
153 A. L. R. 101, we held that: ‘A ministerial act has 
been defined as one performed in response to a duty 
which has been positively imposed by law and its per- 
formance required at a time and in a manner or upon 
conditions which are specifically designated, the duty 
to perform under the conditions specified not being de- 
pendent upon the officer’s judgment or discretion.” 

In Mekota v. State Board of Equalization & Assess- 
ment, 146 Neb. 370, 19 N. W. 2d 633, we quoted with 
approval this definition: “‘A ministerial act may * * * 
be defined to be one which a person performs in a given 
state of facts, in a prescribed manner, in obedience to 
the mandate of legal authority, without regard to, or 
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the exercise of, his own judgment upon the propriety 
of the act being done.’ ” 

It necessarily follows that the act which the State 
here seeks to prevent by writ of prohibition is at best 
a ministerial act and not one of a judicial or quasi- 


judicial nature. 
The trial court did not err in denying the writ. Its 


judgment is affirmed. 
AFFIRMED. 


WILLIAM SANNE, APPELLANT, V. AUGUST SANNE, APPELLEE, 


AMELIA SANNE, INTERVENER-APPELLEE. 
94 N. W. 2d 367 


Filed January 23, 1959. No. 34475. 


1. Homesteads. It is the policy of this court and of courts gen- 
erally to give a liberal construction to the homestead law for 
the purpose of protecting and preserving the home for those 
who would be benefited by its provisions. 

Under the provisions of section 40-104, R. R. S. 1943, 

the homestead interest of a married person cannot be conveyed 

or encumbered unless the instrument by which it is conveyed 
or encumbered is executed and acknowledged by both the 
husband and wife. 

A married man cannot by his own act or neglect 

deprive his wife of her property rights in the homestead 

either by his conveyance or encumbrance or by permitting a 

judgment by confession to be rendered against him for his 

individual debt, and such judgment cannot be made a lien on 
his wife’s interest in the homestead. 

When a husband and wife reside upon homestead 

property and the wife is divorced from the husband but is 

awarded such property, the wife may continue to claim a home- 
stead interest therein. 

A homestead, as defined by statute, once established 

is presumed to continue as such, and the burden of proving a 

waiver, loss, or abandonment thereof is upon the party assert- 

ing such waiver, loss, or abandonment. 

Under the homestead law in force in this state, a judg- 

ment is a lien only on the debtor’s interest in lands, impressed 

with the character of a homestead, in excess of $2,000. 
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. The extent of a homestead is to be determined by the 
claimant’s interest in the land and not by the fee simple value 
of the premises. In determining his homestead interest, valid 
mortgages and other liens are to be deducted from the value 
of the land and not from the $2,000 homestead exemption. 


APppEAL from the district court for Antelope County: 
Lye E. Jackson, Jupce. Affirmed as modified. 


Elven A. Butterfield, for appellant. 
Elmer C. Rakow, for appellee Amelia Sanne. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CHAPPELL, J. 

On February 21, 1958, William Sanne, hereinafter 
called plaintiff, caused an execution to issue and be levied 
upon Lot 2, Pexton’s Subdivision of Neligh, in Ante- 
lope County, Nebraska, to collect a judgment by con- 
fession theretofore obtained by plaintiff against his 
brother, August Sanne. Such judgment was allegedly 
for money loaned to and advanced for August Sanne 
in the amount of $1,829.65, with interest at six percent 
from July 1, 1955, less a $200 endorsement July 16, 
1956. Sale of the property under execution was adver- 
tised to be held by the sheriff at 10 a. m., April 21, 1958. 

In the meantime, on June 25, 1957, Amelia Sanne, 
hereinafter called defendant, had been granted an ab- 
solute divorce from August Sanne. The decree of 
divorce awarded to and confirmed in defendant title to 
the “family home” above described, ‘“‘subject to what- 
ever liens and encumbrances may exist against the 
same; * * *.” Thereafter, on March 28, 1958, defendant 
herein filed an application in the district court in the 
form and manner provided by section 40-105, R. R. S. 
1943, and sections in pari materia therewith, seeking to 
dissolve the levy on execution and to permanently en- 
join plaintiff and the sheriff from levying execution 
against the premises on said judgment upon the alleged 
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theory that the property was defendant’s homestead. 

To defendant’s application plaintiff filed an answer. 
Insofar as important here, it denied that defendant was 
occupying the premises as her homestead, and alleged 
that if she did have a homestead exemption of $2,000 
it was subject to three itemized liens of record, which 
the court was without authority to eliminate. It should 
also be pointed out that at the hearing on defendant’s 
application and plaintiff's answer August Sanne did 
not appear but the county attorney appeared on behalf of 
the sheriff and also the county, which claimed an old 
age assistance lien on the property. 

On April 17, 1958, after a hearing on the merits, de- 
cree was rendered, concluding in effect that the prop- 
erty had been the homestead of August Sanne and de- 
fendant, as husband and wife, when plaintiff’s judg- 
ment by confession was originally obtained; that the 
property was now the homestead of defendant, Amelia 
Sanne; and that plaintiff’s judgment when obtained did 
not become and was not now an enforceable lien on 
said premises. However, it should be borne in mind, 
as hereinafter pointed out, that such judgment was 
a lien only on the debtor’s interest in lands impressed 
with the character of a homestead in excess of $2,000, 
and was not a lien on the homestead interest. The 
judgment in the case at bar also dissolved the levy of 
execution by the sheriff; ordered him not to sell the 
property; without any qualification permanently en- 
joined plaintiff and the sheriff from levying execution 
against the premises on plaintiff’s judgment; and taxed 
costs to plaintiff. 

On April 21, 1958, at 10 a. m, after the judgment 
aforesaid had been rendered, plaintiff filed a so-called 
showing that it was his intention to place a bid of 
$4,326.41 on the property at sale thereof, of which $2,000 
was to be applied on defendant’s homestead exemption, 
with an amount equal to the old age assistance there- 
tofore furnished August Sanne by the county, to be 
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held pending determination of priority of liens and 
division thereof. What disposition, if any, was made of 
such showing does not appear in the record except by 
inference, and plaintiff’s motion for new trial did not 
assign as error any disposition thereof. It is sufficient 
here to say that in the light of evidence and authorities 
hereinafter cited, such attempted bid should not have 
been received because, as provided by section 40-111, 
R. R. S. 1943: “* * * no bid must be received unless 
it exceeds the amount of the homestead exemption,” and 
is also greater than other existing valid liens on the 
property. 

On April 25, 1958, plaintiff filed a motion for new 
trial, which was submitted without argument, and over- 
ruled on April 30, 1958. Thereupon, plaintiff appealed, 
assigning and arguing in substance: (1) That the trial 
court erred in failing to follow the statutes relating 
to the vacation or modification of judgments, and in 
vacating and modifying plaintiff’s original judgment 
after expiration of the term and 2 years had elapsed 
without the filing of proper pleadings; (2) that over ob- 
jections, the trial court erroneously admitted evidence 
without proper foundation and over objections erro- 
neously admitted evidence that was not the best evi- 
dence and without proper foundation; and (3) that the 
judgment was not sustained by the evidence but was 
contrary thereto and contrary to law. We do not sus- 
tain the assignments except to find that the granting 
of the permanent injunction as aforesaid without any 
qualification was too all-inclusive and should be and 
hereby is modified to comply with the rule: “That the 
decree of the district court perpetually enjoining . the 
appellants from attempting to satisfy their judgments 
by judicial sale of said homestead premises should be 
so modified as to permit appellants, at any time, to move 
the court for a vacation of such injunction on show- 
ing that the appellee, still owning the legal title to said 
premises, had permanently abandoned the premises as 
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a homestead, or that said premises had appreciated in 
value so that the interest of the appellee therein had 
become of a greater value than $2,000.” Corey v. 
Schuster, 44 Neb. 269, 62 N. W. 470. In all other re- 
spects, the judgment should be and hereby is affirmed 
as so modified. 

With regard to the first assignment of error, it is 
clearly and conclusively apparent from the record that 
the trial court did not in any manner or means vacate 
or modify plaintiff's judgment against August Sanne, 
and that the procedure followed by the parties and the 
court was authorized by and in conformity with sec- 
tions 40-105, 40-106, 40-107, 40-108, and 40-111, R. R. 
S. 1943. Plaintiff's first assignment has no merit. 

The second assignment also has no merit. In Pierce 
v. Fontenelle, 156 Neb. 235, 55 N. W. 2d 658, we re- 
affirmed that: “In a case tried to the court, either in 
law or in equity, the presumption obtains that the trial 
court in arriving at decision considered only such evi- 
dence as was competent and relevant, and this court will 
not reverse a case so tried because other evidence was 
admitted, if there is sufficient competent and relevant 
evidence in the record to sustain the judgment.” Also, 
it should be pointed out that such assignment of error 
did not make any reference to or point out the specific 
admitted evidence against which objection is urged, and 
in that situation it is not the duty of this court to search 
the record for the purpose of ascertaining what evidence 
plaintiff is complaining about. See Wieck v. Blessin, 
165 Neb. 282, 85 N. W. 2d 628. 

We turn then to the question of whether or not the 
judgment was sustained by sufficient evidence. Upon 
examination of the record de novo, we conclude that it 
was. In such respect the record discloses the follow- 
ing: August Sanne and Amelia Sanne, defendant here- 
in, were married in 1925. In 1944, they purchased the 
property involved, mostly for cash, with money ac- 
cumulated by them during the marriage. Title thereto 
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was taken in the name of August Sanne. It was the 
only real property owned by them, and was the home- 
stead where they lived with their four minor children 
until 1950. At that time they moved to Oregon and 
leased the property, but they returned in the fall of 
1951 and moved back into the property known and de- 
scribed as their “family home.” 

» In March 1953, August Sanne began receiving monthly 
old age assistance payments from Antelope County. He 
continued to do so, and on July 1, 1957, all such pay- 
ments, amounting to a total of $2,326.41, were duly 
recorded valid liens on the property involved. 

In the meantime, on or about October 6, 1955, plain- 
tiff, William Sanne, filed an action in the district court 
for Antelope County against his brother, August Sanne, 
seeking to recover a judgment for $1,829.65, together 
with interest at six percent from July 1, 1955. Such 
sum allegedly consisted of money loaned to or ad- 
vanced for August Sanne. The next day, on October 
7, 1955, August Sanne executed and acknowledged be- 
fore the attorney for plaintiff, who represented both 
parties, an offer to confess judgment in favor of William 
Sanne for the amount sought by him. Therein August 
Sanne admitted that he owed such indebtedness for 
money advanced to him; that he was willing to con- 
fess judgment therefor because he was without funds; 
that he had no way of raising funds; and that he was 
unable to repay said sums as he had agreed to do. In 
that situation, such offer to confess judgment was filed 
in the district court on November 1, 1955, and on that 
date or on October 28, 1955, a judgment by confession 
was rendered in favor of plaintiff, William Sanne, and 
against August Sanne for $1,829.65, together with in- 
terest at six percent from July 1, 1955, which judgment 
plaintiff herein contended was a lien on the property 
involved. In that connection, at the time such judg- 
ment was rendered, the old age assistance lien amounted 
to $1,152.81, and plaintiff at all times had knowledge of 
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August Sanne’s indigent financial condition. 

. Sometime thereafter August Sanne sued Amelia 
Sanne, defendant therein and here, for divorce, and she 
filed a cross-petition. Without dispute, defendant had 
custody of their minor daughter, and no allowance was 
made for her support. After a hearing and on June 25, 
1957, defendant was granted an absolute divorce upon 
her cross-petition. The court’s decree also awarded de- 
fendant: ‘“* * * the family home described as Lot 2 of 
Pexton’s subdivision of Neligh, Nebraska, * * * to- 
gether with its contents as a property settlement and 
title to said premises” was “confirmed in Amelia Sanne, 
subject to whatever liens and encumbrances may exist 
against the same; * * *.” 

The old age assistance lien then amounted to $2,326.41; 
the judgment here involved remained unpaid in the 
amount of $1,629.65; and the 1956 real estate taxes were 
unpaid. However, Amelia Sanne paid such taxes, but 
at the time of this hearing and judgment on April 17, 
1958, the 1957 taxes, amounting to $52.74, were unpaid 
for want of funds by defendant, who was washing 
dishes in a cafe to help obtain sufficient money for her 
support. 

While the divorce case was pending, defendant and 
her minor daughter continued to live in one isolated 
portion of the home, and August Sanne continued to 
live in another locked isolated portion thereof. How- 
ever, after defendant was awarded a divorce as afore- 
said, August Sanne moved out, but defendant and her 
minor daughter continued to live in the home, and a 
son who was of age but attended school in Wayne, also 
spent weekends in the home. The minor daughter was 
19 years old and employed at the time of this hearing, 
but defendant was in law the head of a family and, 
under the circumstances presented here, she was en- 
titled to her homestead rights to and interest in the prop- 
erty involved. 

' ‘The evidence conclusively establishes that such prop- 
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erty was worth from $4,000 to $4,200. In that connec- 
tion, at time of this hearing valid liens on the property 
amounted to at least $2,379.15, in addition to $1,629.65, 
the balance due on plaintiff’s judgment if it were an 
enforceable lien at that time. However, when the 
$2,379.15 is added to defendant’s homestead exemption 
of $2,000, to which she was legally entitled, the total 
would be $4,379.50, which was more than either the 
value of the property or plaintiff's purported bid of 
$4,326.41. In other words, as provided by section 40- 
‘111, R. R. S. 1948, such a bid, if properly and timely 
made, which it was not, could not have been received 
because it did not in any event exceed the amount of 
defendant’s homestead exemption and existing valid 
liens on the property. However, if a proper bid is 
timely made for the required amount and same is paid 
into court, the matter of priority of liens is a question 
for the court to determine. 

As said in Dougherty v. White, 112 Neb. 675, 200 N. 
W. 884, 36 A. L. R. 425: “It has always been the policy 
of this court, as well as of courts generally, to give a lib- 
eral construction to the homestead law for the purpose of 
protecting and preserving the home for those who would 
be benefited by its provisions.” 

Also, as stated in Phifer v. Miller, 153 Neb. 748, 45 
N. W. 2d 907, citing section 40-104, R. R. S. 1943: 
“It is fundamental, also, that the homestead of a married 
person cannot be conveyed or encumbered unless the 
instrument by which it is conveyed or encumbered is 
executed and acknowledged by both the husband and 
wife.” 

In 26 Am. Jur., Homestead, § 139, p. 89, citing Novotny 
v. Horecka, 200 Iowa 1217, 206 N. W. 110, 42 A. L. R. 
1158, it is said: “Under a statute requiring that an 
alienation of the homestead property be consented to 
or joined in by husband and wife, a judgment which 
has been entered by consent of only one spouse is ineffec- 
tual to deprive the other of the right of homestead.” 
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In such cited case, comparable in material respects with 
that at bar, the court concluded, after citing numerous 
authorities, that a man cannot by his own act or neg- 
lect, deprive his wife of her property rights in the 
homestead, either by his conveyance or encumbrance, 
or by permitting a judgment by confession to be ren- 
dered against him for his individual debt, and such 
judgment cannot be made a lien upon his wife’s interest 
in the homestead. 

We held in Federal Credit Co. v. Reynolds, 132 Neb. 
495, 272 N. W. 397, that: “When a husband and wife 
have a homestead in property, title to which is in the 
husband, and the wife is divorced from the husband, the 
latter may continue to claim a homestead interest in 
the property.” That opinion said, quoting from Dough- 
erty v. White, supra: “ ‘The law is settled that, where 
a husband and wife reside upon a homestead and the 
wife dies, the homestead character of the land con- 
tinues and the surviving husband, although he may 
have no children or dependents residing with him, may 
still retain the homestead as such. Palmer v. Sawyer, 
74 Neb. 108; Dorrington v. Myers, 11 Neb. 388; Galligher 
v. Smiley, 28 Neb. 189. The same rule obtains where 
the marriage relation has been dissolved by decree of 
court.’” By analogy, of course, when a husband and 
wife reside upon homestead property and the wife is 
divorced from the husband but is awarded such prop- 
erty, the wife may continue to claim a homestead in- 
terest therein. 

In Karls v. Nichols, 148 Neb. 712, 28 N. W. 2d 595, 
we held that: “A homestead, as defined by statute, once 
established, is presumed to continue as such, and the 
burden of proving a waiver, loss, or abandonment there- 
of, is upon the party asserting such waiver, loss, or aban- 
donment.” 

In Schroeder v. Ely, 161 Neb. 262, 73 N. W. 2d 172, 
we held that: “All that the law requires to establish a 
homestead is that the homestead claimant and his family 
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reside in the habitation or dwelling house, whatever be 
its character, on the premises claimed as a homestead. 

“Under the homestead law in force in this state a 
judgment is a lien only on the debtor’s interest in lands, 
impressed with the character of a homestead, in excess of 
$2,000.” See, also, Ehlers v. Campbell, 159 Neb. 328, 
66 N. W. 2d 585. 

Also, in Connor v. McDonald, 120 Neb. 503, 233 N. 
W. 894, quoting from Corey v. Plummer, 48 Neb. 481, 67 
N. W. 445, this court held: “ “The extent of a homestead 
is to be determined by the claimant’s interest in the 
land, and not by the fee-simple value of the premises. 
In determining his homestead interest, valid mortgages 
and other liens are to be deducted from the value of the 
land, and not from the $2,000 homestead exemption.’ ” 
See, also, Hawley v. Arnold, 137 Neb. 238, 288 N. W. 
823; Hoy v. Anderson, 39 Neb. 386, 58 N. W. 125, 42 
Am. S. R. 591. 

In the light of the evidence and aforesaid authorities 
which are applicable and controlling here, we conclude 
that defendant had a homestead interest in the prop- 
erty involved, and that the judgment of the trial court 
should be and hereby is affirmed except as modified in 
the manner heretofore ordered with relation to the 
granting of a permanent injunction. All costs are taxed 
to plaintiff. 

AFFIRMED AS MODIFIED. 


MIcHAEL WESTON, A MINOR, BY WILLIAM M. WEsToN, 
HIS FATHER AND NEXT FRIEND, APPELLEE, v. GOLD & 
COMPANY, A CORPORATION, ET AL., APPELLANTS. 

94 N. W. 2d 380 
Filed January 30, 1959. No. 343893. 


1. Negligence: Trial. In an action for damages for negligence the 
burden is on the plaintiff to show by direct or circumstantial 
evidence that there was a negligent act or omission by the 
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defendant and that it was the proximate cause of plaintiff’s 
injury or a cause which proximately contributed to it. ; 

2. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom 
the burden of proof is imposed. 

8. Negligence. Where the thing which caused the injury com- 
plained of is shown to be under the management of defendant 
or his servants and the accident is such as in the ordinary course 
of things does not happen if those who have its management 
or control use proper care, it affords reasonable evidence, in 
the absence of explanation by defendant, that the accident arose 
from want of care. 

4. Negligence: Pleading. The doctrine of res ipsa loquitur pro- 

% ceeds on the theory that, under special circumstances which 
invoke its operation, the plaintiff is unable to specify the par- 
ticular act of negligence which caused the injury, but if the 
petition alleges particular acts of negligence, then the plain- 
tiff, in order to recover, must establish the specific negligence 
alleged, and the doctrine of res ipsa loquitur cannot be applied. 

5. Negligence. Before the doctrine of res ipsa loquitur can be 
applied it must appear that the negligent cause or thing which 
produced the injury complained of was wholly and exclusively 
in the possession, and under the control or management, of 
defendant. 

6. Trial. In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable to 
the successful party, that is, every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 

If a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for want of 
evidence to support a verdict in favor of the party against whom 
made, it is the duty of the court on motion for judgment not- 
withstanding the verdict timely made to sustain such motion 
to set aside the verdict and to render judgment pursuant to 
the motion for directed verdict. 


AppEAL from the district court for Lancaster County: 
JOHN L. PoLK, JupGcE. Reversed and remanded with 
directions. 


Stewart, Stewart & Calkins and Floyd A. Sterns, for 
appellant Gold & Company. 
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Woods, Aitken & Aitken, for appellant Otis Elevator 
Company. 


Jack Devoe, Merril R. Reller, and John McArthur, for 
appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


YEAGER, J. 

This is an action for damages by Michael Weston, a 
minor, by William M. Weston, his father and next 
friend, plaintiff and appellee, who will hereinafter be 
referred to as plaintiff, against Gold & Company, a cor- 
poration, and Otis Elevator Company, a corporation, 
defendants and appellants. The case was tried to a 
jury and a verdict was returned in favor of plaintiff 
and against both defendants for $5,000. The defendant 
Gold & Company, which will hereinafter be referred to 
as Gold, filed an alternative motion for judgment not- 
withstanding the verdict or for a new trial. The de- 
fendant Otis Elevator Company, which will be herein- 
after referred to as Otis, filed separately a motion for 
judgment notwithstanding the verdict and one for a new 
trial. The motions of these parties were overruled. The 
defendants separately appealed and each has separately 
set out alleged errors which it contends entitle it to 
have the judgment reversed. These assignments, or 
such of them as require consideration herein, will be 
discussed along with the facts as they have been pre- 
sented by the record and the controlling legal principles. 

Factually, as disclosed by the record and necessary 
to disclose herein, the action grew out of an accident 
which occurred on July 13, 1954, on an escalator in a 
department store owned and operated by Gold. As to 
this factual statement there is no substantial dispute. 
The escalator or portion involved descended on an in- 
cline from the second to the first floor. It was installed 
by Otis in 1947 and 1948. It was regularly inspected by 
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employees of Otis but there was no evidence that the 
operation was under its control. Gold was the owner 
and in control of operation following installation to and 
including July 13, 1954. The escalator, as it passed 
downward between the two floors, was a series of steps 
and between the back of each step and the front of the 
next above was a riser. There was no vacant or open 
space between the step and riser. The escalator was 
operated between stationary panels on each side which 
were estimated at from 2 to 3 feet apart. There were 
handrails on top of the panels. The movement of the 
escalator was over fixed tracks which were not exposed 
to view. The steps in their turn as they reached the first 
floor passed thereunder and out of view. The normal 
space between the ends of the steps and risers and the 
enclosing panels on each side was from 3/32 to 5/32 
of an inch. The purpose of the escalator was to pro- 
vide passage for customers of Gold from the second to 
the first floor. In other words, it was for the purpose 
of allowing customers to step on a step and there remain 
until that step had reached the first floor. There was 
nothing protective against the space between the ends of 
the steps and the adjacent panels except the narrow- 
ness of the space. It is true that there was a trim mold- 
ing extending from the top of the escalator to a point 
near the first floor, at a distance of about 1 inch above 
the front and 10 to 11 inches above the back of the steps 
of the escalator, but the defendants have not contended 
that this had a protective purpose. 

On July 13, 1954, the plaintiff and his mother got on 
the escalator at the second floor and proceeded to de- 
scend to the first floor. The plaintiff, facing forward, 
preceded his mother. In some manner, when they were 
near the first floor the right shoe and foot of plaintiff 
became caught between a step or riser or both and the 
panel on the right side, and his large toe was ampu- 
tated and his foot was otherwise injured. 

The plaintiff pleaded that the cause of the accident was 
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negligence on the part of the two defendants. The 
pleading in this respect is found in paragraphs 5, 6, and 
7 of the petition as follows: 

“5. When approximately 3 or 4 steps from the first 
floor of said store, and while the said escalator was 
still in motion, plaintiff’s right foot was caught and 
held in a void created by the edge of the step and the 
sidewall of said escalator; that the said defendants and 
each of them, were careless, and negligent in that they 
failed to install, equip, or erect said escalator with any 
protective devices in preventing a void occurring be- 
tween the edge of the step and the sidewall of said 
escalator. 

“6. That the defendants, and each of them, did negli- 
gently, carelessly, improperly and unlawfully design, 
construct, install, maintain and operate said escalator in 
a dangerous, unsafe and hazardous condition, in that as 
the steps approached the floor there was a void created 
between the edge of the step and the side wall of said 
escalator large enough to catch the toes or front part 
of a shoe of this plaintiff thereby making it hazardous 
for persons using said escalator and especially this 
plaintiff. 

“7, That all times herein mentioned defendants and 
each of them knew, or in the exercise of reasonable care 
under the circumstances should have known, of the dan- 
gerous and hazardous condition caused by said void and 
that said defendants, and each of them, at all times 
herein mentioned failed and neglected to warn the 
plaintiff or take any means to protect the plaintiff about 
and from the aforesaid hazardous and dangerous 
condition.” 

The answers, to the extent necessary to refer to them 
herein, are that Otis generally denied the allegations 
of the petition, and Gold generally denied the allega- 
tions of the petition and pleaded that the accident was 
the result of negligence on the part of plaintiff and his 
mother. 
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The testimony given to support the allegations of 
negligence was very brief. The mother of plaintiff tes- 
tified substantially that the plaintiff, then of the age of 
5 years, got on the escalator ahead of her and that he 
stood quietly on the downward journey; that when they 
came near the bottom she saw a crack approximately 
144 inches wide on the side between the end of the 
step or riser and the panel; and that the toe of plain- 
tiff’s shoe was caught in this crack. 

There is no direct testimony as to the cause of this 
claimed separation. 

The testimony of witnesses for the defendants was to 
the effect that such a wide separation was impossible in 
the light of their knowledge of the construction of the 
escalator. 

The shoe worn by plaintiff had a rubber sole and in 
this connection the defendants’ witnesses substantially 
testified that in their opinion the toe of the shoe could 
not have become engaged as it was except by contact 
and pressure into the space between the step and panel 
made by the plaintiff himself. The testimony of de- 
fendants negatived any contention that there was any 
defect in construction of the escalator or in its condition 
for other reasons at the time. 

On the evidence here summarized the court submitted 
the issue of negligence of the defendants to the jury. 

Both defendants insist that under no theory of plead- 
ing or proof is the evidence sufficient to sustain a verdict 
holding them or either of them guilty of negligence. 
It should be pointed out that from an examination of 
the instructions given it may not be said with certainty 
whether it was the purpose to submit the case solely 
under the doctrine of res ipsa loquitur or also under 
the general rule which exacts proof of an act or acts 
of negligence charged by a preponderance of the evidence 
as a condition of a right of recovery. It is assumed 
therefore that it was the purpose to submit it on both 
theories. The case was submitted under the doctrine 
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of res ipsa loquitur as to both defendants. This was 
separately assigned as error. 

A submission under this theory is a departure from 
the general rule that in actions wherein recovery of 
damages is sought on the ground of negligence the 
burden rests upon the plaintiff to prove by evidence the 
negligence which has been asserted. 

Two late statements of rules to be observed in de- 
termining whether or not.a case based on negligence 
shall be submitted to the jury are the following: 

“In an action for damages for negligence the burden 
is on the plaintiff to show by direct or circumstantial 
evidence that there was a negligent act or omission by the 
defendant and that it was the proximate cause of plain- 
tiff’s injury or a cause which proximately contributed to 
it.” Egenberger v. National Alfalfa Dehydrating & 
Milling Co., 164 Neb. 704, 83 N. W. 2d 523. See, also, 
Sipprell v. Merner Motors, 164 Neb. 447, 82 N. W. 2d 
648; Morse v. Gray, 166 Neb. 557, 89 N. W. 2d 842. 

“In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed.” Krichau v. Chicago, B. & Q. R. R. Co., 150 
Neb. 498, 34 N. W. 2d 899. See, also, Coyle v. Stopak, 
165 Neb. 594, 86 N. W. 2d 758; Morse v. Gray, supra. 

A familiar definition of the doctrine of res ipsa loqui- 
tur is as follows: “The thing speaks for itself. Rebut- 
table presumption that defendant was negligent, which 
arises upon proof that instrumentality causing injury 
was in defendant’s exclusive control, and that the acci- 
dent was one which ordinarily does not happen in ab- 
sence of negligence.” Black’s Law Dictionary (3d ed.), 
p. 1539. See, also, Miratsky v. Beseda, 139 Neb. 229, 297 
N. W. 94; Watson Bros. Transp. Co. v. Chicago, St. P., 
M. & O. Ry. Co., 147 Neb. 880, 25 N. W. 2d 396. 
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This submission is attacked as error on two grounds. 
On one of these grounds a like attack is made by both 
defendants. On the other the attack is by Otis. By the 
attack in which the two have joined they assert that 
the doctrine is not available to plaintiff since by his 
petition he charged specific acts of negligence, and that 
therefore and thereby he barred himself from the right 
to have a cause of action prima facie sustained by a pre- 
sumption flowing from proof of an injury caused by an 
instrumentality under the exclusive control of the de- 
fendants or one of them. 

The rule in this jurisdiction in this connection is as 
it is asserted to be by the defendants. This is not ac- 
cepted in all jurisdictions but it has been accepted in 
some of them. It was accepted and declared in Misch- 
nick v. Iowa-Nebraska Light & Power Co., 125 Neb. 
598, 251 N. W. 258, and from this there has been no de- 
parture. In that case it was said: “The doctrine of 
res ipsa loquitur proceeds on the theory that, under spe- 
cial circumstances which invoke its operation, the plain- 
tiff is unable to specify the particular act of negligence 
which caused the injury, but if the petition alleges par- 
ticular acts of negligence, then the plaintiff, in order to 
recover, must establish the specific negligence alleged, 
and the doctrine of res ipsa loquitur cannot be applied.” 
See, also, 65 C. J. S., § 220 (11), p. 1032. 

From what has been quoted herein from the allegations 
of the petition it is made conclusively to appear that the 
plaintiff alleged particular acts of negligence. It follows 
of course that the court erred in submitting the case to 
the jury under the res ipsa loquitur doctrine. 

The effect of the other ground urged by Otis alone 
that the court erred in submitting the case as to it under 
the res ipsa loquitur doctrine is to say that it may not 
be applied to this defendant since it has application only 
where the proof discloses that the defendant was in ex- 
clusive control of the instrumentality causing the injury. 

The theory of the contention of this defendant is 
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sustained by the decisions of this court. In Miratsky v. 
Beseda, supra, this court said: “Before the rule (res 
ipsa loquitur) can be applied, ‘It must appear * * * 
that the negligent cause or thing which produced the 
injury complained of was wholly and exclusively in 
the possession, and under the control or management, 
of defendant.’’”’ The pertinent part of this was quoted 
from 45 C. J., Negligence, § 781, p. 1214. 

There is no evidence that the instrumentality in- 

volved in this incident was either in the possession or 
under the control of Otis. It was exactly to the con- 
trary. The evidence disclosed that the escalator was 
installed by it, and that its employees made frequent in- 
spections of it and its operations in order to see that it 
was in proper operation and proper operating condition, 
but there was no evidence of possession or control. 
’ It follows, in the light of this, that on both theories, 
as contended, the court erred in submitting the case to 
the jury under the res ipsa loquitur doctrine. It may 
not well be said that the error was not prejudicial. 

Returning now to the question of whether or not under 
the general rule there was evidence sufficient to sustain 
a verdict in favor of plaintiff and against the defendants 
on any theory of pleading or proof, it becomes necessary 
to make a further review of the evidence. 

This review must be made acceptable to the following: 

“In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable 
to the successful party, that is, every controverted fact 
must be resolved in his favor and he should have the 
benefit of every inference that can reasonably be de- 
duced therefrom.” Smith v. Platte Valley Public Power 
& Irr. Dist., 151 Neb. 49, 36 N. W. 2d 478. See, also, 
Stolting v. Everett, 155 Neb. 292, 51 N. W. 2d 603; 
Davis v. Spindler, 156 Neb. 276, 56 N. W. 2d 107; Koutsky 
v. Bowman, 157 Neb. 919, 62 N. W. 2d 114. 

“Tf a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for 
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want of evidence to support a verdict in favor of the 
party against whom made, it is the duty of the court 
on motion for judgment notwithstanding the verdict 
timely made to sustain such motion to set aside the ver- 
dict and to render judgment pursuant to the motion for 
directed verdict.” Hamilton v. Omaha & C. B. St. Ry. 
Co., 152 Neb. 328, 41 N. W. 2d 139. See, also, Stolting v. 
Everett, supra. 

As is made apparent by the part of the petition quoted 
herein the plaintiff charged as negligence: Failure to 
install, equip, or erect the escalator with protective de- 
vices to prevent a void occurring between the edge of 
the step and side wall; designing, constructing, install- 
ing, maintaining, and operating the escalator in a dan- 
gerous, unsafe, and hazardous condition in that as the 
steps approached the floor there was a void created be- 
tween the edge of the step and the side wall of the esca- 
lator large enough to catch the toes or front part of 
the shoe of plaintiff of which the defendants knew or 
in the exercise of ordinary care should have known; 
and that the defendants failed to warn or take any means 
to protect against the hazardous condition. 

The mother of the plaintiff testified in substance that 
she saw an open space between the end of the step and 
the side wall of about 14% inches. This was seen prac- 
tically instantaneously with the catching of the foot. 
She further testified that plaintiff was not moving about 
in his descent but was standing still facing forward; 
that the shoes plaintiff was wearing were Keds; that after 
the accident the shoe and foot were caught and someone 
untied the shoe so that the foot could be removed; and 
that the escalator moved after the shoe and foot were 
caught but as to how much she could not tell. There 
was no other material testimony by this witness or any 
other of incidents actually and at the time involved in 
the occurrence as distinguished from causative factors, 
if any, inhering in the escalator and its appliances. 

The evidence of plaintiff therefore discloses only that 
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there was a widening of the space between the end of 
a step and the side wall and that in this the shoe and 
foot of plaintiff were caught. The plaintiff adduced no 
evidence the effect of which was to say directly or by 
reasonable inference that this separation was caused by 
negligence of the defendants or either of them. Since 
the doctrine of res ipsa loquitur is not applicable in the 
case this lack of evidence may not be said to be sup- 
plied by presumption. In addition it is pointed out that 
there is nothing in the evidence of the defendants to 
indicate either directly or by inference that the de- 
fendants or either of them was at the time actively 
negligent. 

It is true that there was evidence on the part of the 
defendants, by opinion which was entirely speculative 
in quality and character, as to what caused the accident 
but from this no inference of negligence on the part of 
either defendant could reasonably flow. 

There was no evidence adduced by the plaintiff and 
none by the defendants that the separation of the step 
from the side wall except for the maximum distance 
of 5/32 of an inch temporarily, permanently, or speci- 
fically at the time this accident occurred was the result 
of any negligent act or failure to act in installing, 
equipping, erecting, designing, maintaining, or operating 
the escalator or that there was any hazard in its use by 
anyone who, in the exercise of ordinary care, was being 
conveyed thereon. The evidence of the defendants was 
to the contrary. 

One charge of negligence is that the defendants failed 
to warn or take some means to protect against the haz- 
ardous condition flowing from the use of the escalator. 
The evidence discloses that there was not any notice or 
warning device relating to the use of the escalator. 
There was however no evidence that the use of the 
escalator by a person in the exercise of ordinary care 
presented any hazard or hazardous condition which re- 
quired the giving of notice or warning. 
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‘- In the light of these observations and the principles 
herein set forth it becomes apparent that the plaintiff 
has failed to sustain by evidence the allegations of neg- 
.ligence contained in his petition and, the question having 
been properly raised, the case should not have been 
submitted to a jury. 

At the conclusion of the evidence the defendants sepa- 
rately moved for a directed verdict. In the light of 
what has been said these motions should have been 
sustained. These motions and the rulings thereon es- 
tablished the right of the defendants to file and to have 
a determination on their motions for judgment notwith- 
standing the verdict. See § 25-1315.02, R. R. S. 1943; 
Kohl v. Unkel, 163 Neb. 257, 79 N. W. 2d 405. In the light 
of the conclusion that there was no evidence to sustain 
a verdict in favor of the plaintiff it was the duty of 
the court to sustain the motions. See Hamilton v. Omaha 
& C. B. St. Ry. Co., supra; Stolting v. Everett, supra; 
Pavlicek v. Cacak, 155 Neb. 454, 52 N. W. 2d 310; Bor- 
‘cherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 643; 
Hickman v. Parks Construction Co., 162 Neb. 461, 76 
N. W. 2d 403. 

Accordingly the judgment of the district court is re- 
-versed and the cause remanded with directions to sustain 
the motions for judgment notwithstanding the verdict 
and to render judgment dismissing plaintiff’s action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE APPLICATION OF OMAHA TRANSIT COMPANY. 
OmaAnHA TRANSIT COMPANY, APPELLANT, v. LILLIAN K. 
BRIGGS, DOING BUSINESS AS LOVELAND-ROCKBROOK LINES, 
ET AL., APPELLEES, CITY OF OMAHA, INTERVENER-APPELLANT. 

94 N. W. 2d 461 
Filed January 30, 1959. No. 34442. 


1, Public Service Commissions. The prime object and real pur- 
pose of Nebraska State Railway Commission control is to secure 
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adequate sustained service for the public at minimum cost and 
to protect and conserve investments already made for that pur- 
pose, and in doing so primary consideration will be given to the 
public rather than to individuals. 

2. Municipal -Corporations: Franchises. The Constitution of the 
state prohibits granting a right to operate a common carrier 
passenger service upon the streets of a city without first ob- 
taining the consent of a majority of the electors of the city. 
A franchise from a city legally granted, though by its terms 
not exclusive, is exclusive as against anyone who without valid 
authorization seeks to take away from the grantee a part of 
the business operated by him by virtue of the franchise. 

3. Constitutional Law: Street Railroads. The words “street rail- 

. road” in Article XII, section 2, of the Constitution of Nebraska, 

** apply to all means of mass transportation of passengers for 

hire in a municipality, without regard to the motive power 

employed. 

4, Franchises. A franchise accepted and performed in whole or 
in part by a grantee of it becomes a contract between the city 
and the grantee. 

5. Public Service Commissions: Motor Carriers. It is an indis- 
pensable requisite to the legal transportation of passengers by 
a common carrier within a city in this state that the common 
carrier have a franchise from the city authorizing the use of the 
streets for that purpose and a certificate of public convenience 
and necessity issued to the owner of the carrier by the Nebraska 
State Railway Commission. 

6. Public Service Commissions: Municipal Corporations. The au- 
thority of the Nebraska State Railway Commission to issue a 
certificate of public convenience and necessity to a common 
carrier does not limit the power of a city by the exercise of 
the police power it possesses to control who may use its streets 
and public ways in the conduct of a public transportation busi- 
ness within the city. 

7. Municipal Corporations: Motor Carriers. A common carrier of 
passengers in a city by the consent and authority of a franchise 
from it and a certificate of public convenience and necessity 
issued by the Nebraska State Railway Commission has capacity 
to litigate the ineligibility of anyone who without authority of 
law has engaged in operation as a common carrier within the 
city. 


If an area served by a bus company, which 
has a certificate of public convenience and necessity but which 
has no franchise, is annexed by the city whose bus service is 
provided by a transit company under a franchise of the city 
authorizing it to operate within the limits of the city and is a 
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holder of a certificate of public convenience and necessity, the 

right of the transit company to extend its service to the 

newly annexed area is superior to the right of the bus company 
to continue to serve such area. 

Municipal boundaries play a part in determin- 
ing who should be permitted or required to perform common 
carrier services within the municipality. 

10. Motor Carriers. The duty is imposed upon a common carrier 
to provide service to all the public and this requires it to be 
furnished where it is unprofitable as well as where it is 
profitable. 


11. Public convenience and necessity may be found in 
operating economies and those things which contribute to ex- 
pedition, public safety, efficiency, and convenience in operation. 

12. The term public interest as used in the Motor Carrier 


Act of this state has direct relation to the adequacy of trans- 
portation service, to its essential conditions of economy and 
efficiency, and to appropriate provision for the best use of the 
transportation facilities. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 


Kennedy, Holland, DeLacy & Svoboda and Robert A. 
Skochdopole, for appellant. 


Donald L. Stern, for appellees. 


Herbert M. Fitle, Bernard E. Vinardi, Irving B. Ep- 
stein, Frederick A. Brown, and Donald H. Erickson, for 
intervener-appellant. 


Heard before Simmons, C. J., CARTER, MEsSMmoRE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


Bosiauau, J. 


Omaha Transit Company as a common carrier operated 
a motor bus transportation system within the city of 
‘Omaha by virtue of and in accordance with a franchise 
from the city and a certificate of public convenience 
and necessity issued to the transit company by the Ne- 
braska State Railway Commission. Omaha Transit 
Company made an application March 13, 1957, to the 
Nebraska State Railway Commission, referred to herein 
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‘as commission, for a change in its service and routing 
-as specified in the application. The substance of the 
application follows: Omaha Transit Company, desig- 
-nated herein Transit Co., was operating its route over 
‘and upon the streets of the city of Omaha, hereafter 
spoken of as the city, known and designated as Route 
No. 2, West Dodge Bus Line. The city had recently 
annexed certain territory to the west of the city limits 
as they existed at the date of a previous application, No. 
B-789, of the Transit Co. to the commission and thereby 
the city limits had been extended to the west and the 
annexed territory was within and a part of the city. 
The city and the traveling public made request that 
bus service be furnished to that part of the city newly 
within ‘its limits. The proposed bus service extension 
of route No. 2 as stated in the application was from 
Seventy-second and Dodge Streets to Beverly Hills 
Plaza, Peony Park, and Seventy-fifth and Western Ave- 
nue Monday through Friday from 6:06 a. m. to 6:00 
‘p. m.; from Seventy-second and Dodge Streets to Beverly 
Hills Plaza and Peony Park after 6:30 p. m. on week- 
days and all day Sunday; and from Seventy-second and 
Dodge Streets to Country Side Village at Eighty-seventh 
and Shamrock Monday through Friday from 6:32 a. m. 
to 6:34 p. m. The application describes the definite 
route of each of the proposed extensions in detail. The 
descriptions of these are lengthy. They are not required 
to be repeated in this discussion. Paragraph No. 4 of 
the application was stricken and the prayer was amended 
-to ask for permanent authority to extend route No. 2 
into the area bounded by Western Avenue on the north, 
Ninetieth Street on the west, and Pacific Street on the 
_ south, also known as parcel No. 3, to provide the public 
with service within the area but it only requested tem- 
porary authority as to the exact routing and streets 
traversed in the area for 90 days from the commence- 
ment of the service in order to determine the routing 
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which would best serve the public convenience and 
necessity as they become known. 

Lillian K. Briggs, administratrix of the estate of Le- 
land Briggs, deceased, doing business as Loveland- 
Rockbrook Lines, hereafter designated Briggs, objected 
by pleading to the application of the Transit Co. The 
substance of her pleading follows: Briggs, as the legal 
representative of her deceased husband, had been operat- 
ing as a common carrier in Nebraska under a certificate 
of public convenience and necessity issued by the com- 
mission to Leland S. Briggs, now deceased, and pro- 
ceedings were pending before the commission seeking 
a transfer of the certificate to Lillian K. Briggs. Briggs 
has been engaged in transportation for hire of passen- 
gers and their baggage, express, and newspapers over 
routes in the suburban areas of Omaha. She has been 
and is operating and furnishing transportation services 
to the public over the routes and in the areas in which 
the Transit Co. seeks authority in this proceeding. She 
transports and delivers passengers to points in common 
with the presently authorized routes of the Transit Co. 
and the passengers are interchanged between the lines 
of Briggs and the lines of the Transit Co. for continua- 
tion of their transportation. The Transit Co. seeks au- 
thority herein to duplicate the services now performed 
by Briggs and the Transit Co. The authority sought by 
the Transit Co. is in the more desirable and profitable 
territory being served by Briggs and if granted will 
impair her revenues and her ability to continue the 
services she is now furnishing the public. Briggs has 
temporary authority until April 28, 1957, or until the 
further order of the commission because of a certificate 
of public convenience and necessity issued by the com- 
mission authorizing her to furnish service from all the 
areas described in the application of the Transit Co. to 
downtown Omaha and she should be permitted to per- 
form such services without the addition of another 
-competing carrier. -Briggs asked the commission to 
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find that public convenience and necessity did not re- 
quire the services proposed by the Transit Co. herein 
and that its application be denied. 

The protest of George C. Steinert, doing business as 
Keystone-West Benson Bus Line, hereafter referred to 
as Steinert, to the application of the Transit Co. as- 
serted that he had operated and was operating as a 
motor common carrier in Nebraska by virtue of a cer- 
tificate of public convenience and necessity issued to 
him by the commission; that he transports for hire pas- 
sengers and their baggage, express, and newspapers 
over authorized routes in the suburban areas of the city 
since the issuance of the certificate to him; that he had 
been and presently was operating in areas in which the 
Transit Co. sought authority in this proceeding; that he 
was furnishing transportation services on a permanent 
basis to the general public to and from points in which 
the Transit Co. was seeking authority; that he trans- 
ported passengers and commodities to points in common 
with presently authorized routes of the Transit Co. 
where they were interchanged between the lines of 
Steinert and the lines of the Transit Co. for continuation 
of transportation; that the Transit Co. seeks authority 
to duplicate the services performed by it and Steinert 
through interchange; that such authority if granted the 
Transit Co. will impair the revenues of Steinert and 
destroy his ability to perform the services he has been 
furnishing the general public throughout the territory 
presently served by him; and that Steinert has been 
and is furnishing the transportation services under a 
certificate of public convenience and necessity authoriz- 
ing temporary services from all areas described in the 
application of the Transit Co. to downtown Omaha and 
that the temporary authority commenced February 20, 
1957, and continues until April 28, 1957, or until the 
further order of the commission. The protest asks that 
the commission find that public convenience and neces- 
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sity did not require the services proposed by the Transit 
Co. and that its application be denied. 

The petition of intervention of the city asserts the 
following: The Transit Co. has a franchise granted it 
by the city August 31, 1954, by virtue of which the 
Transit Co. operates a transportation system within the 
city. The city extended its limits July 3, 1956, to the 
west from approximately Seventy-second Street by an- 
nexing property within the extended limits of the city 
and made the property a part of the city. The Transit 
Co. was granted authority by the city April 16, 1957, to 
extend its service and lines and to use streets in the 
newly annexed area to enable the Transit Co. to furnish 
the services to the area that was utilized by and avail- 
able to the other residents of the city. The city has an 
interest in the outcome of the Transit Co. application in- 
volved in this proceeding in that persons residing in the 
area it seeks to serve and business enterprises in the 
newly annexed area are all residents of the city and 
should be afforded the benefits of the transportation sys- 
tem of the Transit Co. which is now available to the 
other residents of the city not within the annexed area. 
The city has received many requests from residents of 
the newly annexed area, business enterprises therein, 
and persons desiring to travel to and from the annexed 
area that the Transit Co. extend its lines into that area 
and provide mass transportation therein. If such trans- 
portation is not provided that area, the new industry 
therein and the development of the area will be impaired 
to the damage and detriment of the city. The city asks 
that the authority be granted by the commission to the 
Transit Co. as sought by its application. 

The commission found that the service proposed by 
the applicant would be in direct competition with the 
present holders of certificates of public convenience and 
necessity and such competition would do substantial 
injury to existing carriers; that Briggs and Steinert are 
each presently operating as a common carrier in intra- 
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state commerce within the area in which the Transit Co. 
seeks authority to extend its bus lines; that the service 
proposed by it as stated in its application would com- 
pete for passengers with existing carriers and in some 
cases would duplicate routes now being served; that a 
large part of the revenue of Briggs and Steinert is ob- 
tained from passenger service in the area in which the 
Transit Co. proposes service; that the operations of ap- 
pellees are profitable but neither of them has sufficient 
financial strength to withstand the loss of any substan- 
tial amount of revenue and it might be impossible for 
them to continue operations if they are forced to com- 
pete with the Transit Co., in which event a large area 
in which appellees operate would be without bus serv- 
ice; that the evidence does not indicate that the existing 
carriers cannot or will not fill the needs of the public 
for transportation service in the area described as parcel 
No. 3; that it has been the policy of the commission not 
to authorize competitive routes unless the existing car- 
rier has failed to provide adequate service upon order 
of the commission or unless the carrier has indicated 
an unwillingness to provide the required service; that 
the applicant has not demonstrated a public need which 
would justify the granting of the application; that or- 
dinarily an application will not be granted when the 
operation of the proposed service will necessarily incur 
a loss to the applicant; that the facts in the present case 
show that under the present rates it would be impossible 
for the Transit Co. to operate the proposed routes at a 
profit; that surrounding circumstances indicate that it 
is not in such an advantageous position that it can afford 
to continuously operate at a loss without endangering 
the ability to provide the public with adequate service; 
and that the present and future public convenience and 
necessity do not require the service proposed by the ap- 
plication of the Transit Co. The commission ordered that 
the application of the Transit Co. should be and it was 
denied. The motion for rehearing of the Transit Co. 
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and the motion for rehearing of the —_ were - each 
denied. The Transit Co. prosecutes this appeal to test 
the legality of the orders of the commission. 1 

The commission had exclusive original jurisdiction to 
hear and determine the application of the Transit Co. 
The ‘sole issue in this appeal for consideration and deci- 
Sion is whether or not the order denying the application. 
of the Transit Co. was unreasonable or arbitrary. Dalton 
v. Kinney, 160 Neb. 516, 70 N. W. 2d 464; Ferguson 
Trucking Co., Inc. v. Rogers Truck Line, 164 Neb. 85, 
81 N. W. 2d 915. 

The object and purpose of commission control of com- 
mon carriers is to secure adequate, sustained service 
for the public at the lowest reasonable cost and to pro- 
tect and conserve investments made for that purpose and 
in so doing primary consideration must be the public 
rather than individuals. In In re Application of Union 
P. R. R. Co., 149 Neb. 575, 31 N. W. 2d 552, there is this 
language: “The prime object and real purpose of Ne- 
braska State Railway Commission control is to secure 
adequate sustained service for the public at minimum 
cost and to protect and conserve investments already 
made for that purpose, and in doing so primary considera- 
tion must be given to the public rather than to indi- 
viduals.” See, also, Houk v. Peake, 162 Neb. 717, 77 N. 
W. 2d 310. 

The appellees Briggs and Steinert prior to and at the 
time the area referred to in the record as parcel No. 3 
was annexed to and became a part of the city on July 
3, 1956, had been and were conducting therein and in 
other adjacent suburban areas without the city common 
carrier services by transportation generally of passengers 
and commodities by authority of a certificate of public 
convenience and necessity issued to each of them. It 
is in the area of parcel No. 3, now part of the city, that 
the Transit Co. by its application,-the basis of this pro- 
ceeding, seeks authority to extend its motor: bus routes 
and conduct its motor bus business as the franchised pub- 
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lic transportation utility within the city. When the 
area with which the application of the Transit Co. is 
concerned was annexed and made a part of the city, 
appellees were thereby disqualified to continue to serve 
the newly annexed area. It is not claimed by pleading 
or otherwise; neither is it established by proof that either 
of the appellees had been granted a franchise permitting 
them to use the streets or other public ways of the city 
of which it has control to conduct a passenger transpor- 
tation business therein. This deficiency was and is 
a prohibition of any legal continued operation of the 
suburban buses of appellees within the city as urban 
buses. Appellees could of course continue to operate 
in their prior established character as suburban buses 
in the enlarged suburban areas created by the expan- 
sion of the city. This is conceded but it is not involved 
or of importance in this proceeding. However, the con- 
tinued operation of appellees within the city automati- 
cally came within the periphery of all of the incidents, 
burdens, and benefits attached to the inhabitants of the 
annexed area stemming from the annexation of it. Any 
continued operation of appellees within the city after 
the annexation of parcel No. 3 was illegal and without 
right or lawful authority. 

Article XII, section 2, of the Constitution of this state 
provides: “No such general law shall be passed by the 
legislature granting the right to construct and operate 
a street railroad within any city, town, or incorporated 
village without first requiring the consent of a majority 
of the electors thereof.” 

Lincoln Traction Co. v. Omaha, L. & B. Ry. Co., 108 
Neb. 154, 187 N. W. 790, 28 A. L. R. 960, declares: “The 
suit here does not alone question the acts of another 
company, upon the ground that those acts are ultra 
vires of the other company’s powers, * * * but the object 
of this injunction is to preserve plaintiffs right to carry 
on a street railway business, a right which must be 
based upon the consent of the electors of the city, and 


Vou. 167] JANUARY TERM, 1959 713 
Omaha Transit Co. v. Briggs 


which is, in its nature, exclusive as against every other 
company, seeking to take a part of that business by 
operating on streets where it has no legal right to go. 
* * * The Constitution * * * prohibits any city from 
granting the right to construct and operate a street 
railway upon the streets of a city without first obtain- 
ing the consent of a majority of the voters of such city.” 

Likewise it was said in an earlier decision, State ex 
rel. Lincoln Traction Co. v. Frost, 78 Neb. 325, 110 N. 
W. 986: “Construing these sections of the constitution 
and the statutes, we have held that there is no au- 
thority given to a city to grant charters to street rail- 
ways; that the only authority given the city is to sub- 
mit the proposition to the electors; for the consent of a 
majority of the electors is a condition precedent, on the 
happening of which depends the right to construct and 
maintain the railway. The grant by the legislature 
under general law is ineffectual to give street railways 
the right to operate upon the streets of a city, unless 
such company has obtained consent of a majority of the 
electors.” 

The Constitution speaks of the right to construct and 
operate a “street railroad” within a municipality. It 
is permissible in seeking the meaning of the constitutional 
provision to consider the mischief attempted to be 
avoided and remedied, the object sought to be accom- 
plished, the scope of the remedy its terms imply, and 
to give it such interpretation as appears best calculated 
to effectuate its design. E. K. Buck Retail Stores v. 
Harkert, 157 Neb. 867, 62 N. W. 2d 288. It has been gen- 
erally considered that the constitutional provision in 
this respect applies to all means of mass transportation 
in a municipality without regard to motive power or 
the method of its application. This has been recognized 
by this court. 

Furstenberg v. Omaha & C. B. St. Ry. Co., 132 Neb. 
562, 272 N. W. 756, states: “The jurisdiction to grant 
franchises in the city of Omaha was constitutionally re- 
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posed in the city under section 2, art. XII of the Constitu- 
tion, and nothing precludes the city from granting 
further street railway or bus franchises at its pleasure.” 

State ex rel. Spokane United Rys. v. Department of 
Public Service, 191 Wash. 595, 71 P. 2d 661, considered 
a statute conferring authority upon the Department of 
Public Service which defines common carriers but did 
not mention or include in the definition motor buses 
for the carriage of persons and property. The court 
said: “It will be observed that there is no mention 
within this definition of motor busses for the carriage 
of persons or property. The question then is reduced 
to whether, motor busses not having been specially men- 
tioned and other things being mentioned, the motor 
busses are excluded from the operation of the statute. 
* * * From the fact that, in defining common carriers, 
the statute mentioned street railroads and street rail- 
way companies, but did not mention motor busses, it 
does not necessarily follow that it was the legislative 
intent that motor busses should not come under the 
operation of the law. * * * When the extent and scope 
of the statute are considered, it becomes perfectly plain 
that it was the intention of the legislature, as above 
pointed out, to include within its reach all public service 
corporations, except where there was a special exemp- 
tion * * *. The motor busses, as already stated, are 
performing exactly the same service as the street rail- 
way previously performed. The difference lies in that 
of the motive power or method of propulsion, and the 
further fact that motor busses run on rubber tires and 
street cars upon steel rails. But these differences are 
not of controlling importance.” 

In People’s Transit Co. v. Louisville Ry. Co., 220 Ky. 
728, 295 S. W. 1055, the court considered two sections 
of the constitution of that state in this manner: “It is 
first insisted by defendant that section 164 should be 
read into section 163, so as to confine the franchises and 
privileges mentioned in the former to the specific opera- 


Vou. 167] JANUARY TERM, 1959 715 
Omaha Transit Co. v. Briggs 


tions mentioned in the latter; i. e., to franchises for the 
conducting of only the named operations mentioned in 
the latter section, which are street railways, gas, water, 
steam-heating, telephone, or electric light companies, 
and that, since it is not engaged in any of those specifi- 
cally named, it is not required to obtain the franchise 
mentioned in section 164. * * * we entertain grave 
doubt of its correctness, since to so hold would not only 
convict the members of the constitutional convention in 
adopting our Constitution of, at least, limited vision in 
preparing and enunciating in the fundamental law of 
the commonwealth a broad public policy relating to most 
important public utilities requiring extraordinary uses 
of the streets, and that at the same time confining the 
operation of such promulgated policy to only the known 
public utilities existing at that time. The members of 
the convention could not foresee the development of 
science or the accomplishments of inventive genius and 
there are cogent reasons for believing that in adopting 
section 163 the convention meant to apply its provisions 
and requirements to the results accomplished through 
and by the utilities expressly named therein, rather than 
confining them exclusively to such utilities as were 
expressly named. * * * it would not be a difficult task 
to find and cite most persuasive authority to sustain the 
proposition that it was the intention of the convention 
in adopting section 163, to require all such operating 
public utilities and furnishing in any manner or by any 
method any of the services rendered by any of the ex- 
pressly named companies therein, to obtain the consent 
of the city in which it operates before it was authorized 
to do so, and which was so held by the learned trial judge 
in this case.” 

An indispensable prerequisite to the legal operation 
of a common carrier of transportation of passengers 
within a city in this state is that the owner thereof must 
have both a franchise granted by vote of the majority 
of the electors of the municipality and a certificate of 
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public convenience and necessity awarded and issued 
by the commission. The Constitution preserves to a 
municipality acting by its electors the power to grant to 
or withhold from anyone desiring to operate a trans- 
portation utility for the carriage of passengers for hire 
the privilege of entering the territory of the munici- 
pality and there conducting its business by use of its 
streets or public highways and the Constitution also 
vests in the commission, in the absence of special legis- 
lation, the power of regulation and control of the trans- 
portation utility as a common carrier in the exercise of 
the right secured to it by the franchise granted by the 
municipality. This is the effect of the decision in Fur- 
stenberg v. Omaha & C. B. St. Ry. Co., supra, and there- 
in expressed in this language: “We must not permit a 
confusion between the jurisdiction of the city and the 
railway commission. There isa clear distinction between 
powers of a city to grant or withhold franchises, licenses 
or permits to use its streets * * * and the exclusive con- 
stitutional power of the railway commission to impose 
regulation and control over the city’s common carriers. 
In re Yellow Cab & Baggage Co., 126 Neb. 138, 253 N. 
W. 80. Appellants recognize these two different forces 
of jurisdiction by admitting and contending that such 
permit already obtained is insufficient to authorize com- 
mon carrier service in that a certificate of convenience 
and necessity from the railway commission is also re- 
quired. These two precedent authorizations arise from 
two different jurisdictional authorities, and that both 
are necessary is not questioned.” See, also, State ex 
inf. McKittrick v. Missouri Standard Telephone Co., 337 
Mo. 642, 85 S. W. 2d 613; Holston River Electric Co. v. 
Hydro Electric Corp., 166 Tenn. 662, 64S. W. 2d 509. 

The commission has, in the absence of specific legis- 
lation, all the power of regulation of and control over 
common carriers which the people of this state could 
themselves exercise. However, power vested in the 
commission must be exercised in harmony with the pro- 
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visions of the Constitution of the state which control 
all branches of government. St. Louis & Meramec 
River R. R. Co. v. City of Kirkwood, 159 Mo. 239, 60 
5S. W. 110, 53 L. R. A. 300, considered a constitutional 
provision of that state, which in language and effect 
was like the provision of the Constitution of Nebraska 
above quoted, and a section of the statutes of the state 
and concluded: “It would be difficult to conceive of a 
more positive and unequivocal veto than that conferred 
upon the cities, towns and villages of this State by sec- 
tion 20 of article 12 of the Constitution, and section 2543, 
supra, to prevent the construction and operation of rail- 
roads upon their streets and highways, without their 
consent.” 

In State ex inf. McKittrick v. Missouri Standard Tele- 
phone Co., supra, the court said: ‘It is true that the 
Public Service Commission law vests in the Public Serv- 
ice Commission very extensive visitorial and regulatory 
powers over the conduct of the business of public util- 
ities including telephone companies. But the Public 
Service Commission law does not authorize the Public 
Service Commission to grant to a public utility a fran- 
chise to use the streets of a city for the conduct of its 
business or to oust the utility from the use of a city’s 
streets when the term of a franchise lawfully granted 
has expired. * * * The authority conferred upon the 
Public Service Commission to grant a certificate of 
public necessity and convenience to a telephone corpo- 
ration * * * does not limit the authority of the city to 
grant franchises and to enforce ouster when the fran- 
chise granted has terminated, but merely imposes a limi- 
tation upon the right of the telephone company to ex- 
ercise the granted franchise.” See, also, State ex inf. 
Shartel v. Missouri Utilities Co., 331 Mo. 337, 53 S. W. 
2d 394, 89 A. L. R. 607; Whitaker v. Louisville Transit 
Co. (Ky.), 274 S. W. 2d 391. 

There are three common carriers concerned in this 
litigation. They each have a certificate of public con- 
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venience and necessity issued by the commission. The 
Transit Co. is the only one of the three which the evi- 
dence shows has a franchise from the city authorizing 
and obligating it to furnish transportation service to 
the general public within the city including parce! No. 
3 which became a part of the city July 3, 1956, by the 
use of its streets and public ways for 25 years from and 
after April 3, 1955. The franchise was accepted by the 
Transit Co. and it has presumably performed its obliga- 
tions thereunder. The franchise is a contract between 
the city and the Transit Co. Clough v. North Central 
Gas Co., 150 Neb. 418, 34 N. W. 2d 862. The Transit Co. 
is by the franchise obligated at all times to provide, 
maintain, and operate during its term an adequate motor 
bus and street transportation system and a high stand- 
ard of service in and for the city within the present and 
future boundaries thereof and to manage its property in 
a prudent, diligent, and economical manner. Truesdale 
v. City of Newport, 28 Ky. L. 840, 90 S. W. 589. The city 
thereby granted to the Transit Co. for the term of the 
franchise authority to maintain and operate the service 
above described upon the streets and public ways of the 
city then existing or thereafter established in the city 
within the present or future boundaries thereof. 

The Transit Co. was authorized April 16, 1957, by 
ordinance of the city to extend its service by the use of 
certain streets and public ways into the newly annexed 
areas for the purpose of performing the transportation 
service available to and used by all other residents of 
the city. The city intervened in the proceeding in sup- 
port of the granting of the application of the Transit Co. 
made to the commission for authority to extend its serv- 
ice to the newly annexed area. The Transit Co. is 
qualified to assert and litigate the ineligibility of ap- 
pellees to conduct a bus transportation service within the 
city including the newly annexed area because neither 
of them is possessed of a franchise from the city. The 
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fact that the franchise or the certificate of the Transit 
Co. is not exclusive is unimportant. 

R. B. “Dick” Wilson, Inc. v. Hargleroad, 165 Neb. 468, 
86 N. W. 2d 177, decided that a certificate holder could 
challenge the operation of another whose certificate 
was void: “It is true that a certificate of public con- 
venience and necessity is not property * * *. It does not 
follow from this that certificate holders do not have 
the right to protest and receive protection against those 
who have without authority of law entered into oper- 
ations within the field covered by their certificates.” 

Lincoln Traction Co. v. Omaha, L. & B. Ry. Co, 
supra, contains language appropriate to this discussion: 
“Tt is not necessary, in order that a street railway com- 
pany question the authority of another street railway 
company to construct tracks upon the streets of a city, 
so as to handle business which the first company is 
lawfully carrying on, that the first company should 
have an exclusive franchise, but, where it has a lawful 
right to carry on a street railway business, its right is 
exclusive as against any person or company which at- 
tempts to operate in competition with it upon streets 
where the second company has no legal authority to go.” 
It was legally appropriate for the Transit Co. and the 
city to contest the ineligibility of appellees to operate as 
common carriers within the city. 

The commission found that the service proposed by 
the Transit Co. within the newly annexed area as a part 
of its general transportation operations in the city would 
be in competition with appellees, holders of certificates 
of public convenience and necessity, and it would do 
substantial injury to them because it would result in a 
duplication of routes being served by appellees; that it 
would constitute competition with them for passengers; 
and that any substantial loss of revenue from the oper- 
ations of appellees might make it impossible for them 
to continue to operate, in which event the areas in which 
they operated would be without bus service. These 
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findings implicitly assumed that appellees had authority 
to operate as common carriers within the city. It is 
clear from the record that the commission gave no sig- 
nificance to the fact that the record is barren of evi- 
dence of such authority to either of appellees. It is 
undisputed that the city refused an application of Briggs 
for such authority. Steinert makes no claim that he had 
such authority or that he had attempted to secure it. 
The findings and order of the commission are a recog- 
nition of a right of appellees to carry on a common 
carrier business in the city in disregard of the constitu- 
tional provision concerning franchise authority to do so 
and are an attempted evasion of the police power of the 
city to control the occupancy and use of its streets and 
public ways. The granting of the application of the 
Transit Co. by the commission would not have infringed, 
prejudiced, or deprived appellees of any legal right be- 
cause neither of them could legally operate in the area 
involved. 

The Transit Co. and its predecessor, the Omaha & 
Council Bluffs Street Railway Company, have operated a 
public transportation service for passengers for hire 
within the city for more than 50 years, the latter until 
1953 when the name of the corporation was changed to 
Omaha Transit Company. The corporation first estab- 
lished a bus line in 1928 and gradually increased use of 
buses until March 1, 1955, when it converted to an all- 
bus operation. It has since that time continued its busi- 
ness in Omaha by virtue of a franchise from the city and 
a certificate of public convenience and necessity issued 
by the commission. It proposed to extend one of its 
established routes, known as route No. 2, from Seventy- 
second and Dodge Streets into the newly annexed area 
referred to as parcel No. 3, one line extending from 
that point north of Dodge Street and one extending from 
that point south of Dodge Street. A bus is now operated 
west out Dodge Street on route No. 2 to Seventy-sec- 
ond Street every 15 minutes and it was proposed to 
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alternate buses from Seventy-second and Dodge Streets, 
one to the north of Dodge Street and the next one south 
of that street so that there would be 30-minute service 
on each of the lines operated in the newly annexed area. 
As shown by the evidence, this was to be regularly 
scheduled service Monday through Saturday from 6:06 
a.m. to 6:00 p. m. and after 6:00 p. m. and all day Sun- 
day the service was to be to Peony Park by way of 
Dodge Street to the shopping center of Beverly Hills 
Plaza through and to Eightieth across the street from 
the Peony Park entrance, returning east on Cass Street 
to Seventy-second Street, south to Dodge, and thence 
to the downtown area. That service was to be each 
30 minutes and would continue until 12:30 a.m. The 
extended service the Transit Co. proposed, if allowed, 
would afford the public the same bus service to and from 
the newly annexed area and to and from any part of 
Omaha that is available to the other residents of Omaha 
for an identical charge. As shown by the evidence, 
the line south of Dodge Street would have similar serv- 
ice each 30 minutes Monday through Saturday from 
6:32 a.m. to 6:34 p.m. The extended service proposed 
was regularly scheduled transportation with equipment 
presently used by the Transit Co. which is comparable 
to buses used in such cities as Milwaukee, Chicago, 
Denver, Kansas City, Cincinnati, and St. Louis. The 
Transit Co. utilizes 272 miles of lines within the city in 
the conduct of its business. It has proper equipment, 
a modern garage, repair and inspection facilities, and 
a modern automatic washer to keep the rolling stock 
clean. Its assets were in 1956 about $5,500,000. It was 
able, willing, and competent to perform the service pro- 
posed subject to any proper order of the commission. 
A considerable area west of Seventy-second Street, 
known as parcel No. 3, was annexed to the city July 3, 
1956. The estimated population thereof as of January 
1, 1957, was more than 7,000 inhabitants. The area 
newly annexed to the city was definitely’ urban in char- 
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acter. There are schools, many places of business, and 
industries located therein. These include shopping cen- 
ters, a loan and investment business, merchandising 
establishments, insurance buildings, offices of doctors 
and dentists, and the like. An insurance company was 
at the time of the hearing of the application constructing 
a building therein at a cost of about $1,600,000. The 
insurance company contemplated having about 200 em- 
ployees in that location. Peony Park and its facilities 
are located in the area. The park has numerous em- 
ployees and a very large number of persons who patron- 
ize that place of business. Many persons are employed 
in the area and a considerable part of them live else- 
where, some of them in Council Bluffs, who do not have 
private transportation and desire public carriage. The 
application of the Transit Co. was made to the commis- 
sion because of requests made to it for the extended 
service by the mayor of the city, the West Side Council 
for Service, many persons who lived in or who were 
employed in the area, and numerous persons who 
were interested in business establishments therein. 

The circumstances of this case are novel to this juris- 
diction. A single mass transportation system providing 
carriage to the inhabitants of the city requested permis- 
sion to extend an established route to serve newly an- 
nexed territory, now a part of the city, which had been 
suburban and served by individual bus operators. In 
considering the application of the Transit Co. conscious 
thought must be given to the prime object of commis- 
sion control which is to secure adequate public service 
at minimum cost and to protect investments made for 
that purpose, and that the primary consideration must 
be the public rather than individuals. Furstenberg v. 
Omaha & C. B. St. Ry. Co., supra. If the extension is 
permitted, the residents of the annexed area would have 
30-minute transportation service at fixed intervals so 
that they could travel to and from that area to any 
other part of the city for a single fare and, as to trans- 
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ferring passengers, 2 cents additional for a transfer, by 
an established company with adequate investment, facil- 
ities, and vehicles to maintain sustained service. There 
is no argument that it would not be the least possible 
cost. A consideration of conservation of investment 
already made should induce the giving of great weight 
to preserving the investment of the unitary mass trans- 
portation system of the city. The exact fact situation 
present has not been before this court but the principles 
which govern have been noticed and stated in previous 
decisions. 

Publix Cars, Inc. v. Yellow Cab & Baggage Co., 130 
Neb. 401, 265 N. W. 234, declared: “‘In requiring a 
proper service from a single system for a city or terri- 
tory, in consideration for protecting it as a monopoly 
for all the service required and in conserving its re- 
sources, no economic waste results and service may be 
furnished at the minimum cost.’”’ 

In re Application of Effenberger, 150 Neb. 13, 33 N. 
W. 2d 296, states: “The city of Bellevue, Offutt Field, 
and Fort Crook, under the facts shown, require service 
which is suburban in nature, although each is outside 
the corporate limits of the city of Omaha. They are 
within the metropolitan area of Omaha. The public in- 
terest involved is not confined to the city of Omaha 
but is a matter which is independent of arbitrary geo- 
graphical limits. Municipal boundaries play a part in 
determining who should be permitted or required to per- 
form common carrier service, but they are unimport- 
ant in determining public convenience and necessity.” 

This is not a situation where one carrier is requesting 
authority to be in competition with other carriers al- 
ready in the field but rather it is one of a unitary mass 
transportation system of a city being allowed to extend 
one of its existing routes to a formerly suburban area 
which, because of development, has become an integral 
part of the city. It should be resolved on the basis of 


724 NEBRASKA REPORTS [Vou. 167 
Omaha Transit Co. v. Briggs 


public interest rather than as a choice between com- 
peting carriers. 

Whitaker v. Louisville Transit Co., supra, considered 
a situation quite similar to that involved in the present 
case. The Louisiville Transit Company had for many 
years furnished public transportation in the city of 
Louisville, Kentucky, under a franchise from the city and 
a certificate of public convenience and necessity from 
the proper regulatory authority of the state. The fran- 
chise authorized the transit company to operate on the 
streets of the city and obligated it to provide city-wide 
transportation. An area was annexed to the city and the 
transit company applied for authority to extend its 
service into the newly annexed portion of the city. The 
Blue Motor Coach Lines operated in the area before its 
annexation by virtue of a certificate from the Depart- 
ment of Motor Transportation authorizing such service 
and the Blue Motor Coach Lines contended that it had 
a right to maintain service in the area it had previously 
served regardless of the annexation by the city. The 
transit company contended that because of its franchise 
from the city and its certificate from the Department 
of Motor Transportation, it alone had the right to ren- 
der such service within the limits of the city. The 
court sustained the contention of the transit company 
and stated: ‘Where area being served by bus company 
holding certificate of public convenience and necessity 
was annexed by city whose bus service was provided by 
transit company operating under franchise authorizing 
it to operate over all streets and highways of city, right 
of transit company to extend its service to newly an- 
nexed area was superior to right of bus company to 
continue serving such area.” 

The terse statement of this court in In re Applica- 
tion of Effenberger, supra, that “Municipal boundaries 
play a part in determining who should be permitted or 
required to perform common carrier service * * *” in- 
dicates that this court is in accord with the reasoning 
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and logic of the Kentucky court as expressed in the 
above quotation from the decision of that court. 

If a unitary common carrier serving the needs of a 
city is not allowed to expand its services into annexed 
areas of the city as it expands, the common carrier 
will be Balkanized and will not be able to provide the 
single-fare, rigidly scheduled mass transportation needed 
in every growing city and such a carrier will retrograde 
and become useless as the city grows and its business 
and population become more decentralized. The situ- 
ation presented by this litigation was created by the 
growth and expansion of the city and not by the acts 
of either appellant or protestants but because of it the 
interest of the public can best be served by allowing the 
franchised unitary mass transportation system of the 
city to extend its service into the newly annexed area 
of it rather than denying the extension because of the 
existence of suburban carriers who are ineligible to fur- 
nish transportation within the area because of the ab- 
sence of a franchise granted by the municipality to 
either of them. In re Application of Effenberger, supra, 
appropriately states: “That a direct service from these 
outlying districts to downtown Omaha on a faster sched- 
ule and without the necessity of transferring (or paying 
an additional fare) would be much more convenient for 
the users of the service must be conceded. * * * Competi- 
tion which results in a duplicated service and a conse- 
quent reduction in revenue is economically wasteful 
and tends toward high fares and inefficient service.” 

The findings of the commission that ordinarily an ap- 
plication will not be granted when the operation of the 
proposed service will necessarily incur a loss to the 
applicant and that the operation of the proposed lines of 
travel in the annexed area will not in itself be profitable 
are not significant or a reason for denying the applica- 
tion of the Transit Co. It was bound by a franchise con- 
tract to operate adequate motor bus transportation where 
there was a public convenience and necessity to be served 
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in any part of the corporate limits of the city. The duty 
is imposed upon common carriers to provide service 
to all the public. This requires it to be furnished where 
it is unprofitable as well as where it is profitable. In 
re Application of Effenberger, supra; Dalton v. Kinney, 
supra. However, the operations of the Transit Co. may 
not be fragmentized as the commission has attempted 
in this instance. The operations of the Transit Co. must 
be considered as a unit in ascertaining whether or not 
they are profitable. 

Appellees confidently assert that the Transit Co. has 
failed to legally establish that the authority it seeks 
to extend its service into the newly annexed area of the 
city is required by present or future public convenience 
and necessity. Implicit in the right of more than 7,000 
residents of that area to have available to them the 
transportation of the Transit Co. of the same character 
furnished by it to the other residents of the city com- 
parably situated is the existence of present and future 
public convenience and necessity. Additionally there 
is other substantial proof of that fact. Western Nebraska 
Express v. Pirnie, 159 Neb. 353, 67 N. W. 2d 342, states: 
“Public convenience and necessity may be found in 
operating economies and those things which contribute 
to expedition, public safety, efficiency, and convenience 
in operation. * * * The term public interest as used in 
the Motor Carrier Act of this state has direct relation 
to adequacy of transportation service, to its essential 
conditions of economy and efficiency, and to appropriate 
provision for and the best use of transportation facilities.” 

The order of the commission denying the application of 
the Transit Co. was unreasonable and arbitrary. It 
should be and it is reversed and the cause is remanded 
to the commission. 

REVERSED AND REMANDED. 
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JOSEPH L. PAVEL, APPELLANT, Vv. HUGHES BROTHERS, INC., 
A CORPORATION, APPELLEE. 
94 N. W. 2d 492 


Filed January 30, 1959. No. 34502. 


1. Workmen’s Compensation. The statute, section 48-141, R. R. S. 
1943, authorizing a decrease or increase on the ground of in- 
capacity due solely to the injury, limits the basis for the modi- 
fication to that increase or decrease of incapacity which is due 
solely and only to that violence to the physical structure of the 
body which resulted from the accident, and which increase or 
decrease has occurred since the award was rendered. 

Upon an application to modify an award under the 

workmen’s compensation statutes, the burden of proof rests 

upon the petitioner to establish by a preponderance of the 
evidence that the disability has increased, decreased, or termi- 
nated as alleged. 

A workman who is unable to perform or to obtain any 

substantial amount of labor, solely because of the accident and 

resulting injury, either in his particular line of work or in any 
other for which he is fitted, is totally disabled within the mean- 
ing of the workmen’s compensation law. 

Disability under section 48-121, R. S. Supp., 1957, sub- 
divisions (1) and (2), is defined by our statute in terms of em- 
ployability and earning capacity rather than in terms of loss 
of bodily function. 

5. Appeal and Error. The right of an appellee in an action to 
have reviewed a portion of a judgment or decree against him 
depends upon whether or not he has perfected a cross-appeal 
and has assigned error in relation thereto agreeable to the pro- 
visions of statute and the rules of this court. 

6. Workmen’s Compensation. Section 48-120, R. R. S. 1948, mak- 
ing the employer liable for reasonable medical and hospital 
services, includes the cost of travel incident to and reasonably 
necessary for obtaining such services. 

Where the evidence shows that certain hospital and 

nurse expenses have been incurred by the injured employee, a 

prima facie case is made out, and, in the absence of any 

showing that the expenses so incurred were unreasonable, such 
proof will be held to be sufficient. 

The language of section 48-125, R. R. S. 1948, that 

“Whenever the employer refuses payment, or when the employer 

neglects to pay compensation for thirty days after injury, and 

proceedings are held before the compensation court, a reason- 
able attorney’s fee shall be allowed the employee by the court,” 
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applies to the allowance of an attorney’s fee in the compensation 
court. 


. A petition to modify such an award cannot be used for 
the purpose of correcting judicial error, if any, in the original 
proceeding. 


APPEAL from the district court for Seward County: 
H. Emerson Koxger, JupGe. Reversed and remanded 
with directions. 


McKillip, Barth & Blevins, for appellant. 


Norval Brothers and Cline, Williams, Wright & John- 
son, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


Srmmons, C. J. 

This is a workmen’s compensation case which plaintiff 
brings here for trial de novo under the established rules. 

The trial court allowed compensation for temporary 
total disability up to March 20, 1957; it held that plaintiff 
had a 50 percent permanent partial disability to the 
body as a whole entitling him to compensation for a 
period of 239 weeks; it allowed certain medical expenses 
and denied others, and denied an attorney’s fee; and 
it held that plaintiffs election to forego further surgery 
was reasonable. 

On appeal here the defendant presents the contention 
that the original award of the compensation court was 
permanent and final, and subject only to a modification 
finding whether plaintiff's incapacity had decreased since 
the original award and, if so, then a determination of the 
extent of the disability due to the admitted accident and 
liability arising therefrom. We determine that conten- 
tion adversely to the defendant. 

Plaintiff contends here that the trial court erred in 
not finding that plaintiff was totally and permanently 
disabled; in disallowing certain medical expenses; and 
in disallowing the recovery of an attorney’s fee. 
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We sustain these contentions, except as to the allow- 
ance of attorney’s fee. 

By the pleadings in the district court the defendant 
admitted the employment; the weekly wage; that plain- 
tiff suffered an accident in the course of and arising out 
of the employment on January 10, 1956; and that it 
furnished medical and surgical services for two 
operations. 

We take up first the contention advanced by the de- 
fendant. The transcript contains two awards of the 
compensation court. The first is the award of August 
15, 1956. It, so far as important here, provided that if 
plaintiff desired surgery it should be performed within 
a period of 90 days from the date of the award; that 
defendant should pay the costs thereof; and that de- 
fendant should pay compensation at the rate of $30 per 
week until the plaintiff had recovered from such surgery, 
but in any event not to exceed the aggregate of 300 
weeks. It further provided that if plaintiff should not 
have surgery performed within the 90-day period that 
then plaintiff should recover compensation at the rate 
of $6.37 a week, based on a 15 percent permanent par- 
tial disability for the balance of the 300 week period. 
In accord with section 48-141, R. R. S. 1943, it further 
provided that the award could be modified upon a show- 
ing of an increase or decrease of plaintiff’s disability due 
solely to the injury. 

The transcript also contains a modification of award 
order of the compensation court dated March 22, 1957. 
It recites that the matter came on for a modification of 
the award “on application of the defendant” filed March 
2, 1957. The decree awarded the plaintiff $30 for one 
week temporary total disability from March 13, 1957 
(the date of the hearing), and thereafter the sum of 
$8.49 per week for 239 weeks for a 20 percent permanent 
partial disability. It was further decreed that the award 
of August 15, 1956, was modified to conform to the award 
of March 22, 1957. 
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- Defendant pleaded in the district court that it had 
tendered payments in accord with the modification 
award and at the trial offered evidence to that effect. ' 

Defendant prayed that the award of August 15, 1956, 
be set-aside and vacated and that it be discharged from 
further liability.” 

/The appeal to the district court was under the pro- 
cedure that provided for a trial de novo in that court. 

Plaintiff pleaded the award of March 22, 1957, and 
alleged error in it. Defendant, by answer, admitted the 
award and pleaded that there had been a decrease of dis- 
ability since the award of August 15, 1956; alleged that 
plaintiff was “not now” wholly disabled as a result of 
the accident; that plaintiff had had two separate opera- 
tions for which it had paid; that plaintiffs disabilities 
resulted from congenital defects not related to the acci- 
dent; that it had offered additional surgery which plain- 
tiff refused; and that he had refused to follow medical 
advice designed to rehabilitate him. 

It appears clearly then that the appeal to the district 
court and to this court rests essentially upon the modi- 
fied award of March 22, 1957, which award rests on 
the application made by the defendant for a modifica- 
tion of the award of August 15, 1956. 

The rule is: The statute, section 48-141, R. R. S. 
1943, authorizing a decrease or increase on the ground of 
incapacity due solely to the injury, limits the basis for 
the modification to that increase or decrease of inca- 
pacity which is due solely and only to that violence to 
the physical structure of the body which resulted from 
the accident, and which increase or decrease has oc- 
curred since the award was rendered. Ludwickson v. 
Central States Electric Co., 142 Neb. 308, 6 N. W. 2d 
65. See, also, Riedel v. Smith Baking Co., 150 Neb. 
28, 33 N. W. 2d 287; Chadd v. Western Cas. & Sur. Co.; 
166 Neb. 483, 89 N. W. 2d 586. 

In Chadd’ v. Western Cas. & Sur. Co., supra, we re- 
stated the rule that: “Before recovery may be had for 
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an iricrease of incapacity due solely to the injury, within 
the meaning of subdivision (b), section 48-141, R. R. S. 
1943, the plaintiff must prove by a preponderance of the 
evidence that his incapacity has been increased; that is, 
that there now exists a material and substantial change 
for the worse in the plaintiff’s condition—a change in 
circumstances that justifies a modification, distinct and 
different from that for which an adjudication had been 
previously made.” That rule was in accord with the 
fact situation, for there the plaintiff was the applicant 
for modification. However, in Riedel v. Smith Baking 
Co., supra, we held: “Upon an application to modify 
an award under the workmen’s compensation statutes, 
the burden of proof rests upon the petitioner to estab- 
lish by a preponderance of the evidence that the dis- 
ability has increased, decreased, or terminated as 
alleged.” 

As a rule, then, the statement in Chadd v. Western 
Cas. & Sur. Co., supra, should refer to the applicant for 
a modification. Applied here, the defendant has the 
burden of establishing a decrease of incapacity and the 
plaintiff has the burden of showing an increase of in- 
capacity under the limitation of the above rules. 

It is patent that to give effect to these rules they must 
be held to include a change in the original award of 
amounts and period of compensation payments so.as to 
be in accord with findings, if any, of an increase or de- 
crease of incapacity. 

There being no cross-appeal here, we are concerned 
only with the question of whether there has been an 
increase in disability since the award. We limit the 
evidence discussion to that question. 

’ This brings us to the evidence here. 

The findings of the award of August 15, 1956, were: 
“That on January 10, 1956, plaintiff was in the employ 
of the defendant as a laborer and while so employed and 
on said date and while engaged in the duties of such 
employment sustained an injury to his back as-a result 
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of an accident arising out of and in the course of his 
employment by the defendant when, while moving some 
wooden planks he slipped and fell to the floor; that as 
a result of said accident and injury the plaintiff imme- 
diately became temporarily totally disabled and is still 
temporaily (sic) totally disabled and will continue to 
be temporarily totally disabled for an indefinate (sic) 
future period; that medical evidence indicates an opera- 
tion to plaintiff’s back is required to correct the painful 
condition existing in plaintiff’s back.” 

The award further found, by inference at least, that 
plaintiff at that time had a temporary total disability, 
that if an operation were performed it decreed that he 
should receive an award based on a temporary total dis- 
ability “until the plaintiff has recovered from such sur- 
gery and until temporary total disability ceases, but in 
any event not exceeding the aggregate of 300 weeks 
* KF #9 

The award did not undertake, in the event of an 
operation, to determine either the rate of disability or 
the compensation payable after “temporary total dis- 
ability ceases.” Of necessity that was a matter that 
depended on the results of an operation and was clearly 
left open for subsequent determination. This is made 
clear by the fact that the degree of disability and the 
amount of compensation was determined if no operation 
were had. An operation was had. No question is raised 
as to whether it was in compliance with the decree. 

The question, then, is: Has his temporary total dis- 
ability ceased and what is the extent of his disability 
following August 15, 1956? 

This brings us to plaintiffs contention that the evi- 
dence shows that he is totally and permanently disabled 
from the compensable injury. 

Plaintiff was an unmarried man, 50 years of age at 
the time of the accident, short of stature and obese. He 
had a seventh grade education. He had done farming 
in his younger years. For several years he had been 
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employed by defendant and performed heavy common 
labor. A few years before the accident here involved 
he had suffered a fall. This resulted in an operation 
removing the coccyx. It appears that recovery from 
that operation was satisfactory and that no condition 
resulted that hampered his ability to do hard common 
labor. 

At the time of the accident plaintiff was working on 
an assembly line of a large oil tank where timbers were 
soaked in oil. The wooden planks were described as 
“8 by 12, 2 by 12, 4 by 12” and often were 40 feet in 
length. These planks came out of the oil vat onto a 
platform. Plaintiff and another employee, each at an 
end of a plank, picked them up and put them in piles. 
Plaintiff slipped and fell, and immediately suffered con- 
siderable pain. 

On the following day he reported the accident to the 
defendant and was sent to a doctor. He was examined, 
X-rayed, and medicine was given. It stands undisputed 
in the record that the doctor told plaintiff he could do 
nothing more for him and that the defendant told him 
it would do no more. 

Plaintiff then sought out and employed his own medi- 
cal and surgical care. On February 3, 1956, he under- 
went surgery. A laminectomy of the fifth lumbar neural 
arch and a bilateral foramenotomy at the fifth lumbar 
interspace were carried out. At the time of the opera- 
tion it was recognized that plaintiff had a spondylo- 
listhesis Grade II with slipping of the fifth lumbar ver- 
tebral body forward on the first sacral segment. Plain- 
tiff was advised to have a total laminectomy at the fifth 
lumbar neural arch with foramenotomy to decompress 
the nerve roots in an effort to relieve the pain radiating 
into the lower extremities. For medical reasons a spinal 
fusion could not be carried out at that time. 

Following that operation plaintiff was unable to re- 
sume work of any kind and remained under medical 
care. 
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Such was plaintiff’s condition when the award of 

August 15, 1956, was rendered making a finding of tem- 
-porary total disability and giving the plaintiff an option 
to undergo further surgery. Plaintiff elected to receive 
-additional surgery. On September 21, 1956, a spinal 
fusion from the fourth lumbar neural arch to the first 
sacral neural arch was performed. It was a “satisfac- 
tory procedure” surgically, but plaintiff’s inability to 
work continued. 
’ Following an examination by specialists on February 
19, 1957, they questioned whether a fusion of the lumbo- 
sacral joint was effected, and reported lumbosacral strain 
with nerve root pressure and a “suspected pseudoarthro- 
sis of lumbosacral fusion.” 

In March 1957, specialists reported (based on X-rays) 
that “Fusion not apparently complete between L4 and 
L5.” That appears to have been the situation when 
the modification award of March 22, 1957, was made. 

Plaintiff filed his petition on appeal in the district 
court on April 1, 1957. The matter was not brought to 
trial until March 17, 1958. In the intervening time plain- 
tiff had been seeking further medical help. 

In July 1957, plaintiff was examined by specialists of 
the Mayo Clinic. They felt that the patient “presented 
signs of root irritation,” and found “evidence of a space- 
taking lesion in the canal at L-2 space.” Surgery was 
‘recommended for this “at which time re-fusion of the 
‘spine should be done because of evidence of motion in 
all the lumbar segments.” 

On December 13, 1957, physicians in Omaha found 
a continuing lumbosacral region strain “with lumbar five 
and sacral one nerve pressure’; “a suspected pseudo- 
arthrosis of lumbosacral fusion’; and ‘‘a suspicious mild 
spondylolisthesis” which “possibly * * * antedates his 
original injury” but which “may be aggravated by 
injury.” 
~ On December 17, 1957, plaintiff was examined by a 
specialist for the defendant. He found evidence of “a 
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‘region of pseudo-arthrosis” and definite motion of both 
the 4-5 and 5 sacral levels. He did not find evidence of 
a “true spondylolisthesis” although “degenerative osteo- 
arthritic changes * * * sometimes gives rise to instability 
at the lumbosacral level, and susceptibility to strain.” 
He further found that the removal of the posterior arch 
had no influence on his complaint of instability of his 
back. “Subsequent fusion has completely disintegrated, 
so that there is movement both the 4-5 level and the 
lumbosacral level.” He found that no doubt this was a 
‘“source of considerable discomfort with any attempted 
“heavy work.” He recommended “a complete arthrodesis 
of this segment if possible.” 

Such was the evidence upon which the trial court 
found that the period of temporary total disability ended 
March 20, 1957; that he had at the time of the decree 
a 50 percent permanent partial disability to the body as 
a whole; and ordered compensation based thereon begin- 
ning March 20, 1957, and thereafter for a period of 239 
weeks. 

The opinions of the medical witnesses generally agree 
that plaintiff has a permanent disability. One of plain- 
tiff’s witnesses found “considerable disability for labor 
purposes” and estimated the disability at 50 percent 
permanent partial disability “of the body as a whole.” 
This language is taken from a report made on December 
16, 1957. However, in a report made May 21, 1957, he 
estimated “a 50% partial permanent disability on the 
orthopedic phases complicated by demonstrable neuro- 
logical symptoms.” 

Defendant’s expert witness stated in a written report 
of December 18, 1957, that the plaintiff was “disabled 
from any heavy work” and “insofar as moderately heavy 
work is concerned” he estimated the disability at 30 
percent to 35 percent. He further stated that in the 
event of successful subsequent operation procedures the 
disability “should be reduced to about 20%.” He con- 
firmed this on direct examination as a witness. On 
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cross-examination he related this estimate to the con- 
dition that further surgery for a fusion would result in 
“solid stabilization.” 

In Miller v. Peterson, 165 Neb. 344, 85 N. W. 2d 700, 
we restated the established rule that “a workman who 
is unable to perform or to obtain any substantial amount 
of labor, solely because of the accident and resulting 
injury, either in his particular line of work or in any 
other for which he is fitted, is totally disabled within the 
meaning of the workmen’s compensation law.” 

In Miller v. Peterson, supra, we had occasion to ex- 
amine a contention that a court should hesitate to refuse 
to accept the findings of the medical experts as to the 
extent of the disability. We held that: “There seems to 
be an assumption that the ratio of functional loss, or loss 
from the medical viewpoint, is the same as loss of earn- 
ing capacity or wage loss. If this were so it would be 
quite immaterial in what occupation an injured work- 
man was engaged and to what extent he was unable to 
perform it or similar work because of his injury. Dis- 
ability under subdivisions (1) and (2) of section 48- 
121, R. S. Supp., 1953, refers to loss of earning capacity 
and not to functional or medical loss alone.” By quota- 
tion from Castle v. City of Stillwater, 235 Minn. 502, 
51 N. W. 2d 370, we approved this language: ‘Thus, 
in defining total disability, losses in bodily function are 
not important in themselves, but are only important 
insofar as they relate to ability to earn an income.” 

What, then, is the evidence as to plaintiff’s ability to 
perform labor and to earn an income in his particular 
line of work or in any other for which he is fitted? 

The plaintiff, so far as adult occupation is concerned, 
has always engaged in common labor requiring the use of 
strong physical effort. He was engaged in that kind of 
labor for defendant. It does not appear that by educa- 
tion, training, or ability he is able to do anything else. 
Plaintiff’s physician, a general practitioner, testified that 
“he is unable to perform what is usually termed com- 
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mon labor.” Defendant’s expert witness, in his written 
report of December 18, 1957, stated that plaintiff “is 
disabled from any heavy work.” He made an estimate 
as to “moderately heavy work” and added “he could 
carry out duties of a sedentary or light nature, prob- 
ably utilizing a brace support.” He testified on cross- 
examination that: “I don’t think a man like that should 
do 100 pound lifting.” On redirect examination he testi- 
fied that plaintiff could do lifting of “25, 30 pounds” 
and such work as farm work, welding, custodial work, 
“and things of that kind.” 

Based on the reasoning and conclusion of that case 
we hold that plaintiff has a permanent total disability, 
following temporary total disability; that he is entitled 
to compensation based thereon; and that the trial court 
erred in not so finding and decreeing. See, also, Haler 
v. Gering Bean Co., 163 Neb. 748, 81 N. W. 2d 152. In 
Elliott v. Gooch Feed Mill Co., 147 Neb. 309, 23 N. W. 
2d 262, in the course of the opinion we said: “The 
plaintiff in the case at bar is an unskilled, or common, 
laborer. It has been shown that he can work, if at all, 
at the lightest kind of common labor, such as sitting 
down, with no heavy lifting. He is, therefore, what is 
called an ‘odd lot’ man, the nondescript in the labor 
market, with which industry has little patience, and 
rarely hires. Work, if he finds any that he can do, is 
casual and intermittent. He is utterly unable to do the 
work he did before this accident. Under these facts, 
we think we are justified in finding that in his present 
handicapped condition he is entitled to an award for 
total disability under the Nebraska Compensation Act.” 

This brings us to the contention that the trial court 
erred in not allowing certain medical expenses. 

In the original award of August 15, 1956, it was pro- 
vided that if the plaintiff elected to have further surgery 
that the reasonable costs thereof should be paid by the 
defendant. A like provision was in the modification 
award of March 22, 1957. 
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Plaintiff offered, and there was received in evidence, 
exhibits showing bills of doctors and institutions in- 
curred subsequent to the second operation. The objec- 
tion was that they were for charges for which the de- 
fendant was not responsible. The trial court allowed 
certain of the bills and disallowed others. 

Defendant here argues that certain of the bills, which 
the trial court allowed, were not properly chargeable to 
it. Defendant does not cross-appeal. It asks here for 
affirmance of the judgment of the trial court. Under 
these circumstances we apply the rule that: “The 
right of an appellee in an action to have reviewed a 
portion of a judgment or decree against him depends 
upon whether or not he has perfected a cross-appeal 
and has assigned error in relation thereto agreeable to 
the provisions of statute and the rules of this court.” 
Bastian v. Weber, 150 Neb. 709, 35 N. W. 2d 791. 

The bill in dispute is that of the Mayo Clinic, as 
follows: 


“Laboratory tests $ 44.00 
X-rays: chest, shoulder, cervical spine 2 lum- 

bar spine, thoracic spine 94.00 
Eye ophthalmoscopy 10.00 
Neurology examination 25.00 
Psychiatric examination 20.00 
General examination and consultations 60.00 
TOTAL $253.00” 


The trial court disallowed the item for laboratory 
tests, $44; allowed the bill for 4 X-rays of spine, $62.64, 
and disallowed the balance of $31.36; disallowed the eye 
ophthalmoscopy, $10; disallowed the psychriatric ex- 
amination, $20; and disallowed two-thirds of the gen- 
eral examination and consultation examination, $40. 
The total of the disallowed items was $145.36. 

No showing appears here as to the reason for the 
disallowance of these items in whole or in part. De- 
fendant argues that there was nothing to show that 
they were necessary in connection with defendant’s 
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treatment. The question of a third aienicdl apeeation 
was pending when the Mayo examination was made. 
It is obvious that the examination was made to eliminate 
as well as to determine causes of plaintiff’s continued 
disability. 

It may be pointed out that Dr. Gogela examined and 
reported on “cranial nerves”; eyes; “motor testing’ for 
muscular weakness over the body; ‘‘sensory testing”; tests 
of plaintiff's arms and legs;.and an “ophthalmoscopic 
examination.” Dr. Webster, defendant’s specialist, ex- 
amined and reported on a general physical examination 
in which he excluded certain conditions as causative of 
plaintiff’s disability. 

We do not cite these other examinations on any theses 
of estoppel of the defendant, but rather to show that 
the physicians involved saw fit to examine to eliminate 
possible causes in order that they might arrive at an 
opinion as to causes. Plaintiff testified that he spent 
$55 for the trip to the Mayo Clinic. This expense was 
not allowed. 

In Newberry v. Youngs, 163 Neb. 397, 80 N. W. 2d 
165, we stated this rule: “Section 48-120, R. R. S. 1943, 
making the employer liable for reasonable medical and 
hospital services, includes the cost of travel incident to 
and reasonably necessary for obtaining such services.” 
- In Crable v. Great Western Sugar Co., 166 Neb. 795, 
90 N. W. 2d 805, we restated this rule: ‘ ‘Where the 
evidence shows that certain hospital and nurse expenses 
have been incurred by the injured employee, a prima 
facie case is made out, and, in the absence of any show- 
ing that the expenses so incurred were unreasonable, 
such proof will be held to be sufficient. * * * Lastly, it 
is urged that the evidence does not support the judg- 
ment, particularly with reference to the allowance of 
the hospital and nurse expenses. With respect to these 
items, the plaintiff’s evidence does not go beyond the 
point that they were incurred by him, and defendant 
does not show that they were unreasonable or unjust 
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charges. Considering the somewhat informal manner 
in which cases of this character are tried, we are in- 
clined to hold that the proof offered was sufficient to 
make out a prima facie case, and, in the absence of any 
attempt to show that the expenses so incurred were 
unreasonable or exorbitant, it will be held to be 
sufficient.’ ” 

The holding must necessarily be that the Mayo Clinic 
bill should have been allowed in its entirety. 

The travel expenses of $55 also should have been al- 
lowed under the reasoning in the Crable case that: 
“We think that under the circumstances presented here, 
evidence as to cost incurred at defendants’ request and 
received without objection, together with a lack of any 
effort on the part of defendants to show in any man- 
ner that it was not the reasonable cost, was sufficient 
prima facie proof that it was reasonable.” 

Plaintiff further assigns as error the failure to allow 
an attorney’s fee. He relies on the provision of section 
48-125, R. R. S. 1943, that: “Whenever the employer 
refuses payment, or when the employer neglects to pay 
compensation for thirty days after injury, and proceed- 
ings are held before the compensation court, a reason- 
able attorney’s fee shall be allowed the employee by 
the court.” 

We held in Werner v. Nebraska Power Co., 149 Neb. 
408, 31 N. W. 2d 315, that the language above applied 
to the allowance of an attorney’s fee in the compensation 
court. The record shows that the doctor, to whom 
defendant sent the plaintiff immediately after the injury, 
examined him, took X-rays, gave plaintiff some pills, and 
dismissed him. Plaintiff advised the defendant of that 
situation and defendant told him: “The company is 
through with you,” and that they would not send him to 
any more doctors. Medically, thereafter, plaintiff was 
compelled to look to his own resources. 

It appears, also, that defendant paid plaintiff com- 
pensation at the rate of $30 per week for some time. 
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On June 23, 1956, defendant wrote the plaintiff: “We 
feel we have paid you ample Compensation for your 
back injury, and are stopping the payments.” There- 
after plaintiff filed his petition in the compensation 
court. This evidence would be ample to sustain a 
finding by the compensation court that defendant had 
“refused payment” of compensation, and to have sus- 
tained an award of attorney’s fee in the compensation 
court. However, it does not appear that plaintiff sought 
such an allowance there, at or before the time of the 
award of August 15, 1956. Such an issue is not mentioned 
so far as this record discloses. It does appear that 
plaintiff in his petition on appeal alleged error in the 
modification award “for failure to allow plaintiff’s at- 
torney fees.” He prayed for an additional award of 
attorneys’ fees. The allowance of attorney’s fee for the 
reason here given was within the power of the compen- 
sation court at the time the first award was made. It 
was not done. The application now comes too late 
under the rule that: “A petition to modify such an award 
cannot be used for the purpose of correcting judicial 
error, if any, in the original proceeding.” Ludwickson 
v. Central States Electric Co., supra. 

Accordingly the trial court did not err in not allowing 
the attorney’s fee which plaintiff sought there. 

The judgment of the trial court is reversed and the 
cause remanded with directions to render an award in 
accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


WILpuR L. VAN PATTEN ET AL., APPELLEES, v. CITY OF 


OmaAHA, A MUNICIPAL CORPORATION, APPELLANT. 
94 N. W. 2d 664 


Filed February 6, 1959. No. 34388. 


1. Eminent Domain. The procedure in condemnation is a matter 
of state-wide concern. 
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2. Municipal Corporations. When the Legislature has enacted a 


law affecting municipal affairs, but which are also of state-wide 
concern, such law takes precedence over any provisions in a home 
rule charter and the provisions of the charter must yield. 
Eminent Domain. Eminent domain is the right or power to 
take private property for a public use. 

While this power may be delegated, it belongs to the 
state, is subject to its control and regulation, and is a matter 
of state concern. 

Condemnation is the procedure whereby this power is 
exercised. 

Since the power of eminent domain is an attribute of 
sovereignty and inherent in the state, only those agencies to 
whom the Legislature has delegated the power can exercise 
such right and it must be exercised only on the occasion, in 
the mode or manner, and by the agency prescribed by the 
Legislature. 

Municipal Corporations. Section 14-373, R. R. S. 1948, pro- 
vides that the city planning commission shall acquire or prepare 
a city plan and shall have power to carry out and maintain said 
city plan after its adoption by the city council. The section is 
limited to a “city plan,” after its “adoption by the city council.” 
Until the city plan is adopted by the city council, the 
planning commission is advisory to the city council, and the 
efficacy of its city plan depends on its being adopted by the 
city council. 

Neither section 14-378, R. R. S. 1948, nor section 14-374, 
R. R. 8S. 19438, places any requirement as to the time that may 
elapse between the preparing of the plan and its adoption by 
the council on the recommendation of the city planning com- 
mission, and action by the city council in implementing the plan. 
Section 14-374, R. R. S. 1948, applies to action within 
the provisions of the city plan of the planning commission that 
has been adopted by the city council. 

The recommendation provision of the city planning 
commission as stated in section 14-374, R. R. S. 1943, relates 
itself to the “shall have power to carry out” clause in section 
14-373, R. R. S. 19438. 

The act does not directly refer to any other procedure 
of the planning commission for that purpose. 

The primary purpose of the recommendation provision 
of section 14-374, R. R. S. 1948, is not for the protection of the 
landowner, for it relates not only to the unwilling condemnee 
but also to the generous donor and the willing vendor of real 
property. 

Statutes. It is the duty of the court, so far as practicable, to 
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give effect to the language of a statute and to reconcile the 
different provisions of it so they are consistent, harmonious, 
and sensible. 

15. Municipal Corporations: Eminent Domain. Section 14-374, R. R. 
S. 1948, has applicability only to those condemnations within the 
provisions of a city plan that has been acquired or prepared 
by the city planning commission and which has been adopted by 
the city council as provided in section 14-373, R. R. S. 1943. 

16. Eminent Domain. The power of eminent domain may be dele- 
gated by the Legislature, but because it is a sovereign power 
the Legislature cannot divest itself of the power or deprive 
itself of the right to repossess or reclaim its primary preroga- 
tive to exercise the power as it sees fit within the limitations 
contained in the Constitution. 

17. Municipal Corporations. Reid v. City of Omaha, 150 Neb. 286, 
34 N. W. 2d 375, and Ash v. City of Omaha, 152 Neb. 393, 41 
N. W. 2d 386, considered and reconciled. 


APPEAL from the district court for Douglas County: 
L. Ross Newkirk, Jupce. Reversed and remanded. 


Herbert M. Fitle, Bernard E. Vinardi, Irving B. Ep- 
stein, Frederick A. Brown, and Donald H. Erickson, for 
appellant. 


Gaines, Spittler & Moore, for appellees. 


Heard before Srmmowns, C. J., CarTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


Simmons, C. J. 


This is an action in condemnation brought by the city 
of Omaha. Wilbur L. and Phyllis L. Van Patten were 
the owners of the property when the proceedings be- 
gan. The appeal here involves the correctness of a 
summary judgment granted by the trial court holding 
that the proceedings in condemnation were null and 
void. The city appeals. 

This cause was argued and submitted to the court 
on June 4, 1958. On July 2, 1958, we set the cause 
down for reargument. We requested briefs on the ques- 
tion of the applicability of section 14-366, R. S. Supp., 
1957, to the issue presented, and whether or not the 
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“upon recommendation” clause of section 14-374, R. R. 
S. 1943, applies also to the exercise of the powers 
granted by section 14-366, R. S. Supp., 1957. Briefs 
were filed. Reargument was had on September 16, 1958. 

We reverse the judgment of the trial court and re- 
mand the cause for further proceedings. 

We state the procedural and factual situation pre- 
sented to the extent required to reach a decision in the 
matter. 

On July 27, 1955, the city filed its petition in con- 
demnation, describing three tracts of land all in Block 
93, Original City of Omaha, and naming the Van Pattens 
as record owners and “joint tenants.” The petition re- 
cited and attached ordinances of condemnation declar- 
ing the necessity of acquiring the property for street 
purposes from Tenth and Dodge Streets to Ninth Street 
and Capitol Avenue. 

The county court appointed appraisers. The appraisers 
reported their proceedings and awarded damages. 

The Van Pattens filed a motion to set aside the order 
appointing appraisers and the subsequent proceedings 
on the ground that two of the appraisers were not dis- 
interested freeholders as required by section 76-706, R. 
S. Supp., 1953; for the further reason that two of the 
three tracts were not being appropriated for purposes 
authorized by statute; and for the further reason that 
as to one tract the proceedings were not in accord with 
section 14-366 to section 14-372, inclusive, R. R. S. 1943. 
In the alternative they moved for a dismissal of the pro- 
ceedings. This motion was overruled. 

The Van Pattens then appealed to the district court. 

The Van Pattens, hereinafter called the plaintiffs, 
then filed their petition on appeal on December 28, 1955. 
In it they alleged and prayed for damages in the sum of 
$175,000 or that the proceedings be dismissed. In the 
petition they alleged that the proceedings were defective 
because (1) the appraisers were not qualified as re- 
quired by law; (2) part of the property was not being 
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taken for public use; (3) the city had failed to enact 
the necessary ordinances; and (4) the county court in 
overruling the motion above set out had acted 
erroneously. 

Pursuant to an order to make more definite and cer- 
tain, the petition was amended but in matters not now 
important. 

The city answered making certain admissions and, so 
far as important here, denying generally. 

Plaintiffs then on June 11, 1956, filed a motion for 
summary judgment on the ground that the appraisers 
were not disinterested freeholders, and alleging a defect 
in the condemnation ordinance as to one tract. This 
motion was overruled July 23, 1956. It is not the mo- 
tion directly involved in this appeal. 

On September 18, 1957, the plaintiffs filed a motion 
to permit an amendment to the allegations of their peti- 
tion that the condemnation proceedings were defective 
alleging that: “No recommendation of the City Plan- 
ning Commission has been given or obtained, as re- 
quired by R. R. S. 1948, 14-374.” 

On October 9, 1957, plaintiffs filed a motion for sum- 
mary judgment on the ground that the condemnation 
proceedings were void because of failure to meet the 
requirements of section 14-374, R. R. S. 1943. This mo- 
tion was supported by affidavit of plaintiffs’ counsel. 
They moved for a dismissal of the proceedings. This is 
the motion directly involved in this appeal. 

On October 11, 1957, the court sustained the motion to 
amend, which was done by interlineation. 

Hearings on the motion for summary judgment be- 
gan on October 29, 1957. On November 8, 1957, an 
additional affidavit was filed by the plaintiffs. The city 
on November 21, 1957, filed an affidavit as to the minutes 
of the Omaha Improvement Commission showing ap- 
proval of the construction of the street through the 
property here involved. 

On November 22, 1957, the trial court sustained the 
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motion for summary judgment on the ground that at no 
time had the city planning commission given its recom- 
mendation for such condemnation as required by section 
14-374, R.R.S. 1943. It declared the proceedings null and 
void. The city filed a motion for a new trial which was 
overruled on December 4, 1957. The cause was ap- 
pealed and the transcript filed here on January 14, 1958. 

The evidence of the plaintiffs to sustain their position 
went generally to that of their attorney, the deputy 
city clerk, the secretary of the planning commission, and 
another witness that they had searched the records and 
could find no record of any recommendation of the 
city planning commission for the acquisition of the 
property here involved. Admittedly some of this evi- 
dence was limited as to scope in time covered and ex- 
tent of search. The city’s evidence went to the intro- 
duction of a charter amendment showing the creation 
of the Omaha Improvement Commission and the con- 
tention that it repealed the provisions of section 14-374, 
R. R. S. 1943, and that the Omaha Improvement Com- 
mission had given its approval. 

On January 24, 1958, during term time, the city filed 
a motion to set aside the summary judgment and for a 
new trial on the ground of newly discovered evidence 
to the effect that the city planning commission had in 
fact on December 15, 1948, approved the construction 
of a major street plan which included the property here 
in question. Hearing was had on this motion. The city 
offered evidence to the effect that the city planning 
commission had approved a limited access highway be- 
ginning at Tenth Street and Capitol Avenue and running 
thence generally north for some distance to the airport. 
However, as admitted by the city at the hearing, the 
highway as approved stopped “a block short of the 
property in question.” The court overruled this motion. 

The supplemental transcript was filed here on March 
7, 1958. 

The parties here extensively brief many questions of 
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both adjective and substantive law. The importance of 
the basic issue here is such that we invoke the rule 
that we may at our option notice plain errors not as- 
signed. Rule 8a2(4), Revised Rules of the Supreme 
Court. : 

In the pleadings and the briefs reference is made to the 
state statutes, with the exception of the evidence having 
to do with the Omaha Improvement Commission where 
the charter amendment is in evidence. 

In 1922 the city of Omaha adopted as its home rule 
charter, Chapter 116, Laws 1921, in toto, under the pro- 
visions of Article XI, section 5, of the Constitution of 
Nebraska. See Papke v. City of Omaha, 152 Neb. 491, 
41 N. W. 2d 751. As will be pointed out, this chapter 
included the statutory provisions to be presently con- 
sidered. Threaded through the argument here is the as- 
sumption that the home rule charter controls, although 
as such it is not in this record and we have no way of 
determining its provisions as they existed at the time 
here involved. 

In Nagle v. City of Grand Island, 144 Neb. 67, 12 N. 
W. 2d 540, we held that the procedure in condemnation 
is a matter of state-wide concern: ‘When the legislature 
has enacted a law affecting municipal affairs, but which 
are also of state-wide concern, such law takes pre- 
cedence over any provisions in a home rule charter and 
the provisions of the charter must yield. * * * Eminent 
domain is the right or power to take private property 
for a public use. It belongs to the state and it may 
be exercised either directly by the legislature or through 
the medium of corporate bodies, which includes munici- 
palities, or of individual enterprises to whom it sees 
fit to delegate such power in the public’s interest. While 
this power may be delegated, it belongs to the state and 
subject to its control and regulation and is a matter of 
state concern. Condemnation is the procedure whereby 
this power is exercised. The exercise thereof may 
affect every property owner of the state in the matter 
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of his property being taken for a public purpose and 
fixing the compensation he is to receive therefor. 

“Uniformity of this procedure, since it may affect 
every person in the matter of the ownership of his 
property and the compensation he is to receive, is a 
matter of state-wide concern and not of strictly munici- 
pal or local concern.” 

In State ex rel. Nelson v. Butler, 145 Neb. 638, 17 N. 
W. 2d 683, we held that: “* * * since the power of 
eminent domain is an attribute of sovereignty and in- 
herent in the state, only those agencies to whom the 
legislature has delegated the power can exercise such 
right and it must be exercised only on the occasion, 
in the mode or manner, and by the agency prescribed 
by the legislature.” 

In Spencer v. Village of Wallace, 153 Neb. 536, 45 
N. W. 2d 473, we held that: ‘“* * * condemnation is a 
matter of state concern and in all cities of the first class 
the procedure therefor must be uniform and charter 
provisions must give way to the general laws governing 
it.” See, also, State ex rel. Martin v. Cunningham, 158 
Neb. 708, 64 N. W. 2d 465; Omaha Parking Authority 
v. City of Omaha, 163 Neb. 97, 77 N. W. 2d 862. 

Obviously we are dealing here with a matter of state- 
wide concern. The statutes control. 

We go to the question as to whether or not plaintiffs 
are entitled to judgment as a matter of law under the 
provisions of section 25-1332, R. R. S. 1943. 

Section 14-373, R. R. S. 1943, provides in part: “In 
each city of the metropolitan class there shall be a board 
known as a city planning commission. Said commission 
shall acquire or prepare a city plan and shall have power 
to carry out and maintain said city plan after its adop- 
tion by the city council.” 

Section 14-374, R. R. S. 1943, upon which plaintiffs 
rely, provides in part: “Each city of the metropolitan 
class acting through its council upon recommendation 
of such city planning commission shall have the power 
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to acquire by gift, purchase or condemnation, real estate 
for establishing, laying out and enlarging, waterways, 
streets, bridges, boulevards, parkways, parks, play- 
grounds, sites for public buildings, and property for 
administrative, institutional, educational, and all other 
public uses, for reservations in and about and along and 
leading to any or all of the same.” 

Section 14-373, R. R. S. 1943, provides that the city 
planning commission shall acquire or prepare a city 
plan and shall have power to carry out and maintain 
said city plan after its adoption by the city council. 
The section is limited to a “city plan” after its “adoption 
by the city council.” Obviously until the plan is adopted, 
the planning commission is advisory to the city council, 
and the efficacy of its city plan depends on its being 
adopted by the city council. Such is the plain language 
of the act. 

Neither section 14-373, R. R. S. 1943, nor section 14- 
374, R. R. S. 1943, places any requirement as to the time 
that may elapse between the preparing of the plan and 
its adoption by the council on the recommendation of 
the city planning commission, and action by the city 
council in implementing the plan. 

It is patent that section 14-374, R. R. S. 1943, applies to 
an action within the provisions of the city plan of the 
planning commission that has been adopted by the city 
council for it is given authority only as to the city plan. 
The recommendation provision of the city planning com- 
mission as stated in section 14-374, R. R. S. 1943, relates 
itself to the ‘shall have power to carry out” clause in 
section 14-373, R. R. S. 1943. That is its obvious pri- 
mary purpose for the act does not directly refer to any 
other procedure of the planning commission for that 
purpose. It is also patent that the primary purpose of 
the recommendation provision of section 14-374, R. R. S. 
1943, is not for the protection of the landowner, for it 
relates not only to the unwilling condemnee but also to 
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the generous donor and the willing vendor of real 
property. 

It should be noted that this record contains no show- 
ing as to a city plan and no showing as to the adoption 
of the city plan by the council save the segmented por- 
tion relating to the arterial highway here involved. 

We do not deem it necessary to decide whether the 
approval of the city planning commission was sufficient 
to meet the “recommendation” provision of section 14- 
374, R. R. S. 1943. 

If, as plaintiffs contend, the land here involved is not 
within the provisions of the city plan as approved by the 
planning commission (assuming that there was such a 
plan which had been adopted by the city council), then 
plaintiffs are not entitled to judgment as a matter of 
law unless the provisions of section 14-374, R. R. S. 
1943, apply to all powers of condemnation of real estate 
for the establishment of streets. This, however, as we 
point out would be a conclusion contrary to the plain 
purpose of the two sections when construed together. 

Section 14-366, R. R. S. 1943, as originally enacted, 
provided in part: “The city council may purchase or 
acquire by the exercise of the power of eminent domain 
private property or public property which is not at the 
time devoted to a specific public use, for the following 
purposes and uses: (1) For streets, alleys, avenues, 
parks, parkways, playgrounds, boulevards, sewers, pub- 
lic squares, market places, and for other needed public 
uses or purposes authorized by this act, and for adding 
to, enlarging, widening or extending of any of the fore- 
going; * * *.” 

This is a general, broad grant of power. It was en- 
acted in 1921 as a part of the same section, article, and 
chapter which included what are now sections 14-373 
and 14-374, R. R. S. 1943. See Laws 1921, c. 116, Art. 
III, §§ 57, 57a, 57b, pp. 457, 460, 461. 

The established applicable rule is: It is the duty of the 
court, so far as practicable, to give effect to the lan- 
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guage of a statute and to reconcile the different provi- 
sions of it so they are consistent, harmonious, and sen- 
sible. State v. Luttrell, 159 Neb. 641, 68 N. W. 2d 332. 

Applying this rule here we necessarily conclude that 
section 14-374, R. R. S. 1943, has applicability only to 
those condemnations within the provisions of a city plan 
that has been acquired or prepared by the city plan- 
ning commission and which has been adopted by the 
city council as provided in section 14-373, R. R. S. 1943. 

This conclusion is fortified by the fact that the 1955 
Legislature amended section 14-366, R. R. S. 1943, so 
as to extend the scope of the eminent domain powers 
granted by it. See Laws 1955, c. 21, § 2, p. 99, now § 
14-366, R. S. Supp., 1957. 

This amendment constitutes the latest expression of 
the legislative will. See Ledwith v. Bankers Life Ins. 
Co., 156 Neb. 107, 54 N. W. 2d 409. It brings the statute 
within the rule that the power of eminent domain may 
be delegated by the Legislature, but because it is a 
sovereign power the Legislature cannot divest itself 
of the power or deprive itself of the right to repossess 
or reclaim its primary prerogative to exercise the power 
as it sees fit within the limitations contained in the Con- 
stitution. State ex rel. Nelson v. Butler, supra. 

It should also be pointed out that both as originally 
enacted (section 14-366, R. R. S. 1943), and as amended 
(section 14-366, R. S. Supp., 1957), the section specifi- 
cally granted power to the city council to purchase or 
acquire by condemnation real property for the purpose 
of “extending” streets. Here the city was proceeding 
for the precise purpose of “extending” for a distance of 
one block the arterial highway to the airport. It was 
proceeding exactly and fully within the statutory grant 
of power contained in section 14-366, R. S. Supp., 1957. 

Plaintiffs here place great reliance on our decision in 
Reid v. City of Omaha, 150 Neb. 286, 34 N. W. 2d 375, and 
contend that we there decided that condemnation for 
the purpose and under the circumstances here involved 
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must be made by the city council upon recommendation 
of the planning commission, and that the condemnation 
is invalid unless this requirement is satisfied. 

The city cites Ash v. City of Omaha, 152 Neb. 393, 
41 N. W. 2d 386. It contends that the two cases must 
be read together, and that when that is done they sup- 
port the contentions of the city. 

Reid v. City of Omaha, supra, came here on a general 
demurrer to plaintiffs’ petition, presenting the question 
of whether a cause of action was stated. 

It is to be remembered that section 14-366, R. S. Supp., 
1957, specifically grants the power to acquire by “pur- 
chase” or “by the exercise of the power of eminent do- 
main.” Section 14-374, R. R. S. 1943, specifically grants 
the power to acquire “by gift, purchase or condemna- 
tion.” That distinction must be kept in mind. In the 
opinion we said that plaintiffs’ petition alleges “if said 
amount could be considered to be a gift, it became the 
duty of the city council to submit the matter to the 
planning commission of the city for its recommendation, 
as required by section 14-374, R. S. 1943.” Later the 
opinion recites that the petition alleged that the tract 
of land was acquired by purchase and that no declara- 
tion of a gift to the city appeared in the petition. We 
then held: “Plaintiffs’ petition alleges that the fore- 
going statutory provisions were not complied with and 
were violated, even assuming the amount contributed 
be considered to be a gift. The petition alleges that the 
matter was not submitted to the city planning commis- 
sion, nor was its recommendation received. It is ap- 
parent the plaintiffs’ petition states a cause of action in 
such respect.” Reid v. City of Omaha, supra. 

Plaintiffs contend that we there held that the recom- 
mendation of the city planning commission was required 
without regard to whether the city planning commis- 
sion had acquired or prepared a plan involving the ac- 
quiring of the land there involved for park purposes 
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which had been adopted by the city council as specified 
in section 14-373, R. R. S. 1943. 

The opinion is silent with reference to whether there 
was such a plan so adopted by the city council. The 
fact that it is not involved in the recital of allegations 
would indicate that it was not stressed as a matter for 
consideration. 

Plaintiffs’ premise could be correct if the Reid case 
alone is to be considered. However, the premise upon . 
which plaintiffs rely disappears when Ash v. City of 
Omaha, supra, is considered. This opinion involves 
Reid v. City of Omaha, supra, after issues were made 
and trial was had. 

We there pointed out that the city planning commis- 
sion had approved and published a plan for the develop- 
ment of the land involved for playground and recrea- 
tional purposes with a proviso not important here. The 
city council adopted the recommendation of the city 
planning commission. We held that the recommendation 
of the city planning commission was sufficient to meet 
the requirements of the city charter with reference to 
acquiring the land as a gift for park and playground 
purposes. 

We restated our holding in Reid v. City of Omaha, 
supra, but conditioned its application to the obtaining 
of the recommendation of the city planning commission 
in those cases where there had been a city plan involv- 
ing the precise project which had been adopted by the 
city council. 

It is clear from both opinions that we were there deal- 
ing with a situation where there had been a city plan 
prepared by the city planning commission and adopted 
by the city council. 

So construed the decisions in Reid v. City of Omaha, 
supra, and Ash v. City of Omaha, supra, are in harmony 
with our holding in the instant case. 

It necessarily follows that the plaintiffs were not en- 
titled to a judgment as a matter of law on the record 
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here made, and that the trial court erred in sustaining 
the motion for a summary judgment and in its rulings on 
the motion for a summary judgment, and on the motion 
for a new trial. 
The judgment of the trial court is reversed and the 
cause is remanded for further proceedings. 
REVERSED AND REMANDED. 


JOSEPH BEZDEK, APPELLANT, V. KENNETH PATRICK, 


APPELLEE. 
94 N. W. 2d 482 


Filed February 6, 1959. No. 34459. 


1. Automobiles. A motorist entering an intersection from the 
right is in a favored position and has the right-of-way, other 
things being equal, but such fact does not relieve the driver of 
the favored automobile of the duty to exercise ordinary care to 
avoid an accident. 


2. It is the duty of the driver of an automobile when ap- 
proaching an intersection to look for other automobiles approach- 
ing and to see those within the radius which denotes the limit 
of danger. 

3. The failure of the driver of an automobile upon ap- 


proaching an intersection to look in the direction from which 
another automobile is approaching where, by looking, he could 
see and avoid a collision that resulted, is more than slight neg- 
ligence, as a matter of law, and defeats recovery by him. 

4. Trial. A trial court should eliminate immaterial and superflu- 
ous matters and submit to the jury by instructions only matters 
properly to be decided by it in arriving at its verdict. 

5. Negligence. The words “slight” and “gross’’ as employed in 
the comparative negligence act of this state are comparative 
terms. The test the statute provides is not based upon absolute 
degree of negligence but rather upon a comparative test of 
the relative degrees of negligence between the parties. The 
negligence of the plaintiff or defendant is not to be evaluated 
as slight, gross, or otherwise, standing alone. The criterion 
by which the degree of negligence of plaintiff is to be measured 
is the extent thereof by comparison with the negligence of 
defendant. 

6. Appeal and Error. It is error for the district court to include 
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10. 


11. 


12. 


Bezdek v. Patrick 


in instructions to the jury allegations of fact made in a plead- 
ing in the cause which are without evidence tending to establish 
them. 

Negligence. If a defendant is guilty of negligence as a matter 
of law and if it can be found that the plaintiff is guilty of only 
slight negligence under the circumstances of the case, the issue 
as to whether or not the negligence of defendant is gross in 
comparison therewith is a factual one for determination by 
the jury. 

Automobiles. If the driver of an automobile approaching a 
favored street stops, looks, and sees an approaching vehicle on 
the favored street but incorrectly judges its speed or distance 
or for some other reason believes he can safely proceed and 
not experience a collision, the question of whether or not his 
conduct in proceeding into and attempting to cross the favored 
street constitutes contributory negligence is generally an issue 
of fact for the jury to determine. 

The requirement that the operator of an automobile 
stop before entering upon a favored street protected by stop 
signs does not grant exclusive privilege to travelers on the 
favored street or require those crossing it to do so at their peril, 
regardless of the duty of motorists on all public highways to 
obey traffic regulations and exercise due care to protect the 
rights of others. 

If a motorist on a nonfavored street stops at an inter- 
section with a favored street when the intersection is clear of 
traffic and looks for approaching vehicles, acting as a reason- 
ably prudent person in the exercise of due care would act in 
the belief that he has time and opportunity to safely cross, he is 
not liable for negligence because he attempts to do so. 


Before one entering an intersection protected by a stop 
sign can be held negligent, no statutory violation being shown, 
it must appear that the approaching motor vehicle was at a 
point which, after considering its speed, indicated it was within 
the limit of danger and that to proceed would be imprudent. 
Automobiles: Trial. In the trial of an action concerning a col- 
lision of a truck and an automobile on an intersection of a 
favored street and a nonfavored street which involves issues of 
negligence and contributory negligence, the jury should be fully 
and precisely instructed as to the relative and reciprocal rights 
and duties of the operators of the motor vehicles in entering and 
using the intersection. 


AppEAL from the district court for Douglas County: 


L. Ross NEwkIrK, JupcE. Reversed and remanded. 
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Mathews, Kelley & Stone and Martin A. Cannon, for 
appellant. 


Crawford, Garvey, Comstock & Nye, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENEE, and BosLaucu, JJ. 


BosLaAucH, J. 

Appellant for cause of action asserts he was on Au- 
gust 1, 1954, operating his automobile south on Sixtieth 
Street in Douglas County near the intersection of that 
street with L Street. He stopped at a stop sign and 
thereafter proceeded into the intersection. Appellee 
was then operating a stock truck east on L Street and 
was about 400 feet west of the intersection. Appellant 
traveled into the intersection and as he was leaving it 
to the south his automobile was struck with great force 
on its right side by the truck of appellee. The automo- 
bile of appellant was thrown to the east and north ap- 
proximately 100 feet. Thereby the person of appellant 
was caused severe and painful injuries resulting in per- 
manent disability of appellant and his automobile was 
damaged. The collision of the vehicles, the injuries, and 
the damage were proximately caused by the negligence 
of appellee because of his failure to keep a proper look- 
out for traffic; failure to have his truck under control; 
failure to grant the right-of-way to appellant; failure 
to apply the brakes of his truck in time to avoid a col- 
lision which he could have done; failure to do anything 
to avoid a collision and the injuries and damage to ap- 
pellant when he saw or should have seen appellant in a 
position of peril; and because he operated his truck at a 
dangerous and unlawful speed under the circumstances 
of 60 miles per hour. 

The answer of appellee was a denial of the claims of 
appellant and a plea that the contributory negligence 
of appellant in a degree more than slight was the cause 
of the collision. Appellee also interposed a counterclaim 
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in proper form for the damage to and the cost of neces- 
sary repairs to his truck caused and required, as appel- 
lee asserted, by the negligence of appellant consisting 
of his failure to yield the right-of-way to appellee, fail- 
ure to have his automobile under control, failure to 
keep a proper lookout, failure to apply his brakes before 
the collision, and entering the intersection when there 
was an approaching vehicle near it and appellant knew 
or should have known that a collision would probably 
result. Appellee sought the dismissal of the claims of 
appellant and a recovery from him of the damages 
claimed by appellee. The reply of appellant denied the 
new matter in the pleading of appellee and appellant 
asserted that any damage alleged by appellee was the 
proximate result of his contributory negligence. 

The result of the trial of the issues was a verdict for 
appellee on the cause of action alleged by appellant and 
for appellant on the counterclaim of appellee. The mo- 
tion for a new trial made by appellant was overruled 
and a judgment was rendered denying any recovery to 
either of the parties. 

Appellant drove his 1950 Studebaker automobile south 
on L Street to the stop sign on the west side of that 
street and north of Sixtieth Street. He stopped a short 
distance ahead of the sign. He looked east, south, and 
west. There was a service station west of the stop 
sign. He looked southwest on L Street as far as he 
had vision. He saw no vehicle approaching the inter- 
section. He moved to the south an estimated distance 
of some 10 feet, looked to the west, and saw the truck 
coming toward the east on Sixtieth Street at least 350 
feet west of the intersection at a location spoken of as 
a low place. He thought it would be safe for him to 
proceed into and across the intersection. He put his 
automobile in motion. He experienced difficulty when 
he attempted to shift from low gear to second gear and 
his efforts were unsuccessful. He was then going 3 to 
5 miles per hour and was losing speed. He then put 
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the automobile in low gear. He again looked to the 
west; saw the truck far enough away, he thought, to 
permit him to safely continue across the intersection; 
and he attempted to do so at a speed of 3 to 10 miles 
per hour. The truck of appellee collided with the auto- 
mobile of appellant south and slightly west of the center 
of the intersection. There was debris found by a mem- 
ber of the Safety Patrol who investigated the accident 
7 feet 5 inches south and 3 feet 3 inches west of the 
center point of the intersection. The truck collided 
with the automobile of appellant on the right side from 
about the front wheel back to the front part of the 
door. The front of the automobile was not injured. 
Sixtieth Street was 18 feet wide. L Street west of 
the intersection was 20 feet wide and east of the west 
line of the intersection it was 42 feet wide. The lines 
of the streets at the northwest boundary of the inter- 
section were not at a right angle. They bounded a 
curve which commenced 50 feet west of the point 
which would have been the northwest corner of the 
intersection if the north line of L Street had been ex- 
tended east to where it would have intersected the west 
line of Sixtieth Street if it had been extended south and 
continued to a point 44 feet north of the point above 
mentioned to the west line of Sixtieth Street. The south 
wall of the service station building was 34 feet north 
of the north line of L Street if extended east to the 
west line of Sixtieth Street and the stop sign was 44 
feet north of the north line of L Street. There was no 
obstruction to the vision of anyone traveling east on L 
Street towards the intersection or of any vehicle on or 
approaching it after the vehicle was south of the south 
wall of the service station. There was a highway warn- 
ing sign a considerable distance west of the intersec- 
tion and south of Sixtieth Street. It exhibited the 
words: “Reduced Speed Zone, Congested Area.” There 
was a sign to reduce speed to 45 miles per hour be- 
tween the first sign and the intersection. The street 
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from the west to near the intersection was quite level 
but from there to the east there was a rather abrupt 
incline to the top of a hill a considerable distance to the 
east. Appellee was familiar with the streets, the inter- 
section, and its surroundings. 

Appellee, as he approached the intersection in the 
daytime between 4:30 and 5 o’clock in the afternoon of 
August 1, 1954, operated his loaded truck, according to 
his testimony, at a speed of 40 miles per hour without 
looking for traffic near or on the intersection until his 
truck collided with the automobile of appellant. Ap- 
pellee testified he did not see the automobile of appel- 
lant until a moment before the collision. 

The automobile of appellant because of the collision, 
as it was expressed by appellee, bounced off to the left. 
The rear of it was after the accident 53 feet east and 
about 11 feet north of the center of the intersection and 
the automobile was in the outside or north lane of L 
Street facing northeast. The truck continued directly 
east, after the collision, in L Street up the incline for 
207 feet. Appellant testified the speed of the truck was 
about 60 miles per hour. The distance appellant trav- 
eled, according to the record, was about 54 feet while 
appellee traveled at least 350 feet. Appellee testified 
that he could have seen the automobile of appellant at 
any time after it was south of the south edge of the 
service station; that if he had seen appellant in the 
intersection, appellee could and would have reduced 
the speed of his truck and there would have been no 
collision of the vehicles; and that appellee had no ex- 
planation why he did not see appellant as he came to 
and traveled south in the intersection. 

Appellee as he approached and entered the intersec- 
tion did no act and made no observation of the situa- 
tion therein for his protection or for the safety of any- 
one using the intersection. He did not have or maintain 
a lookout, he did not have his truck under control, 
neither did he decrease his speed. In short, he wholly 
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failed to comply with the requirement of the law that 
it is the duty of all persons to use due care in approach- 
ing an intersection. § 39-7,108, R. R. S. 1943. The 
fact that appellee approached and entered the intersec- 
tion from the right and that it was protected on the 
north and south by stop signs on Sixtieth Street did not 
relieve him from the duty of observing due care and 
prudence to avoid an accident. 

Barajas v. Parker, 165 Neb. 444, 85 N. W. 2d 894, 
declares: “A motorist entering an intersection from 
the right is in a favored position and has the right-of- 
way, other things being equal, but such fact does not 
do away with the duty of the driver of the favored 
automobile to exercise ordinary care to avoid an acci- 
dent. * * * It is the duty of the driver of an automobile 
on approaching an intersection to look for other auto- 
mobiles approaching and to see those within the radius 
which denotes the limit of danger.” 

Fairchild v. Sorenson, 165 Neb. 667, 87 N. W. 2d 235, 
states: “The failure of the driver of an automobile, 
upon approaching an intersection, to look in the direc- 
tion from which another automobile is approaching, 
where, by looking, he could see and avoid the collision 
that resulted, is more than slight negligence, as a mat- 
ter of law, and defeats a recovery.” 

The trial court in the charge he gave submitted the 
issues concerning the counterclaim to the jury with the 
advice that if it found certain recited things to be true, 
the appellee was entitled to a verdict against appellant 
for the amount of damages the jury found he has sus- 
tained. This was error. The appellee was, under the 
circumstances of this case, guilty of negligence as a 
matter of law and he could not in any event have a re- 
covery on the counterclaim he pleaded against the 
appellant. 

It is said in Pankonin v. Borowski, ante p. 382, 93 N. 
W. 2d 41: “This was evidence appellee did not have 
or maintain a proper lookout, or that if he did he failed 
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to see an approaching vehicle that was in plain sight, 
and that he did not have his vehicle under proper con- 
trol. Even a traveler who has the right-of-way and is 
approaching an intersection may not on that account 
disregard the surrounding circumstances. He is not 
thereby relieved from the duty of exercising ordinary 
care to avoid an accident. * * * The operator of a motor 
vehicle is required to have his vehicle under such rea- 
sonable control as to be able to avoid collision with an- 
other vehicle being operated with due care.” 

A like situation was considered and decided in Cappel 
v. Riener, ante p. 375, 93 N. W. 2d 36, by this language: 
“Appellant could not have recovered in any event on 
his cross-petition because of what has been herein de- 
termined. The cross-petition should not have been pre- 
sented to the jury. It, as the case developed, contained 
matter which was entirely immaterial but it could and it 
may have defeated appellee on his cause of action. A 
trial court should eliminate immaterial and superfluous 
matters and submit to the jury by instructions only 
matters properly to be decided by it in arriving at its 
verdict.” 

Appellant contests the correctness of instruction No. 
19 given to the jury on the subject of comparative negli- 
gence. He claims that it is incorrect because the jury 
was not thereby advised that any contributory negli- 
gence of appellant to constitute a defense must have 
been the proximate cause or proximately contributed to 
the cause of the damage of appellant. This challenge 
may not prevail because in another part of the charge 
the trial court told the jury that a litigant claiming con- 
tributory negligence of the adverse party had the burden 
to establish it by a preponderance of the evidence and 
also by a preponderance of the evidence that the con- 
tributory negligence was the proximate cause or the 
proximate contributing cause of the accident. The in- 
structions must be considered as a whole and when this 
is done it is clear the alleged omission asserted by ap- 
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pellant does not exist. Griess v. Borchers, 161 Neb. 
217, 72 N. W. 2d 820. 

The last paragraph of instruction No. 19 to the jury 
advised it that: “By ‘slight negligence’ is meant small 
or little negligence. By ‘gross negligence’ is meant 
great or excessive negligence; it may be said to exist 
when there is an absence of slight care in performance of 
duty.” Section 25-1151, R. R. S. 1943, is in part as fol- 
lows: “In all actions brought to recover damages for 
injuries to a person or to his property caused by the 
negligence of another, the fact that the plaintiff may 
have been guilty of contributory negligence shall not 
bar a recovery when the contributory negligence of the 
plaintiff was slight and the negligence of the defendant 
was gross in comparison * * *.” The test this provides 
and requires is not based upon absolute degrees of negli- 
gence but rather upon a comparative test of the rela- 
tive degrees of negligence between the parties. The 
negligence of the plaintiff or defendant is not to be 
evaluated as slight, gross, or otherwise, standing alone. 
The criterion by which the degree of negligence is to 
be measured is the extent thereof by comparison with 
the negligence of defendant. The words “slight” and 
“gross” as employed in this statute are comparative 
terms and the requirement of them is that the negli- 
gence of the parties must be compared one with the 
other in determining an issue of slight and gross negli- 
gence. Roby v. Auker, 151 Neb. 421, 37 N. W. 2d 799; 
Murray v. Pearson Appliance Store, 155 Neb. 860, 54 
N. W. 2d 250; Allen v. Kavanaugh, 160 Neb. 645, 71 N. 
W. 2d 119. The objection made to the last paragraph of 
the instruction is valid. It was foreign to the case and 
should have been omitted. 

The charge of the trial court to the jury permitted 
it to find that the appellant was guilty of negligence 
which proximately caused or contributed to the cause of 
the collision if he failed to keep his automobile under 
proper control, or if he failed to keep a proper lookout, 
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or if he failed to apply his brakes immediately prior to 
the collision. There was no evidence of absence of con- 
trol of appellant of his automobile that could in any 
way have been considered negligence or that contributed 
to the collision. He was operating an automobile he 
bought when it was new, he owned and operated it 4 
years, it was in good condition, and it had been operated 
without difficulty. Appellant had driven it a consider- 
able distance the day of but before the accident without 
any mechanical or operational problem. The automobile 
was stopped at the stop sign near the intersection. It 
then moved forward in low or first gear. Its speed 
was 3 to 5 miles per hour. The gas was increased and 
appellant attempted to put the automobile in second 
gear. He was unable, from an unknown cause, to en- 
gage that gear. The speed of the automobile was de- 
creased and he returned it to low or first gear. This 
consumed some time. It delayed his passage across the 
intersection. He attained a maximum speed of 10 miles 
per hour as he proceeded south in the intersection 
until much of his automobile was south of the center 
of it. It was there the truck of appellee collided with 
the automobile of appellant. The truck was about 350 
feet west of the intersection when appellant approached 
the intersection after delaying at the stop sign. The 
automobile was in unobstructed view of the appellee 
at all the time after it moved south a short distance from 
the stop sign. The control that is required of a motorist 
is such as will prevent the collision with another ve- 
hicle not being operated negligently. The difficulty 
appellant experienced with his transmission kept him 
in the intersection longer than he had a right to expect. 
He could and did expect the operator of the truck to 
exercise due care to avoid an accident even to stopping 
if necessary. Appellant may not be charged with knowl- 
edge that appellee for no reason at all did not see ap- 
pellant in the intersection and crossing the lane of 
travel of appellee. McCulley v. Anderson, 119 Neb. 
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105, 227 N. W. 321. There was no fault of appellant 
shown to have caused his inability to engage the second 
gear of the automobile. The charge of negligence of 
appellant consisting of absence of control by him of his 
automobile should not have been submitted to the jury. 
As to the charge that appellant did not keep a proper 
lookout, there is no dispute of the testimony that he 
looked from where he could see, that he saw the truck 
when it was not less than 350 feet west of the inter- 
section, and generally watched it until the collision oc- 
curred. The charge appellant failed to have and main- 
tain a proper lookout is unfounded. The automobile 
of appellant had proceeded to and had entered the south 
lane of L Street when the collision occurred. He was 
attempting to clear the intersection. He thought he 
could and under the circumstances he had a right to try. 
It is clear that the application of the brakes on the auto- 
mobile of appellant immediately before the collision 
would not have been beneficial but such an act would 
have made certain that the automobile would have been 
struck by the truck. There was no evidence to support 
or justify this charge of negligence. The allegation in 
the pleading of appellee and included in the instruc- 
tions to the jury to the effect that “after defendant had 
entered the intersection from the west plaintiff entered 
the same from the north, and, without stopping and 
without applying his brakes, came into the path of de- 
fendant’s truck” should have been omitted from the 
instructions. They are each contrary to the evidence. 
It is error for the district court to include in instruc- 
tions to the jury allegations of fact made in a pleading 
in the cause which are without evidence tending to 
establish them. Fuss v. Williamson, 159 Neb. 525, 68 
N. W. 2d 139; Bramhall v. Adcock, 162 Neb. 198, 75 N. 
W. 2d 696. 

Appellant asserts that appellee was guilty of negli- 
gence as a matter of law; that appellant was free from 
contributory negligence; and because thereof the trial 
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court should have withdrawn all issues from the jury 
except the question of the amount of the damages ap- 
pellant had sustained as the result of the injuries he 
suffered in the collision. Appellant is correct in his 
assertion that appellee was guilty of negligence as a 
matter of law. Appellant is incorrect in reference to 
the issue of his contributory negligence. This issue 
should be submitted to the jury as a factual matter 
for its determination under proper instructions. 

Blanchard v. Lawson, 148 Neb. 299, 27 N. W. 2d 217, 
discussed in this manner two instructions given on the 
subject of comparative negligence, the correctness of 
which was challenged by plaintiff: ‘No complaint is 
made of their substance but plaintiff contends that they 
had no application. He does so upon the asserted premise 
that their subject, comparative negligence, was not 
strictly an issue because defendant’s own evidence es- 
tablished his negligence as a matter of law. In other 
words, plaintiff argues that under the evidence, the trial 
court should have submitted to the jury only the ques- 
tion of the degree of plaintiff’s negligence. The record 
does not disclose that plaintiff ever made any such re- 
quest of the trial court by tendered instructions or other- 
wise, but in any event, to have submitted the issues in 
the manner now proposed by plaintiff would have been 
erroneous. That is true, because under the comparative 
negligence statute, section 25-1151, R. S. 1943, even if 
it could be said that defendant was guilty of negligence 
as a matter of law, * * * and it could be found that 
plaintiff was guilty of only slight negligence, the ques- 
tion whether or not defendant’s negligence was gross 
in comparison therewith would still be a factual one for 
determination by the jury.” 

If the driver of an automobile approaching a favored 
street stops, looks, and sees an approaching vehicle on 
the favored street but incorrectly judges its speed or 
distance or for some other reason assumes he can safely 
proceed and not experience a collision, the question 
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of whether or not his conduct in proceeding into and 
attempting to cross the favored street constitutes con- 
tributory negligence is usually an issue of fact for the 
jury to determine. Borcherding v. Eklund, 156 Neb. 
196, 55 N. W. 2d 643; Bezdek v. Patrick, 164 Neb. 398, 
82 N. W. 2d 583. 

The requirement that the operator of an automobile 
stop before entering upon a favored street protected 
by stop signs does not grant the exclusive privilege to 
travelers on the favored street or require those crossing 
it to do so at their peril, regardless of the duty of motor- 
ists on all public highways to obey traffic regulations 
and exercise due care to protect the rights of others. 
If a motorist on a nonfavored street stops at an inter- 
section with a favored street when the intersection is 
clear of traffic and looks for approaching vehicles, act- 
ing as a reasonably prudent person in the exercise of 
due care would act in the belief that he has time and 
opportunity to safely cross, he is not liable for negli- 
gence because he attempts to do so. McCulley v. Ander- 
son, supra; Borcherding v. Eklund, supra. 

The right of a motorist on a favored street to assume 
that a vehicle on a nonfavored street will be brought to 
a stop before it enters an intersection of the streets and 
will not proceed until the motorist has passed does not 
permit the motorist to claim the right-of-way when he 
is too far from the intersection to be entitled to it. The 
fact the motorist is on a favored street does not relieve 
him from the duty of exercising due care to avoid an 
accident. McCulley v. Anderson, supra; Bezdek v. Pat- 
rick, supra. 

Before one entering an intersection protected by a 
stop sign can be held negligent, no statutory violation 
being shown, it must appear that the approaching motor 
vehicle was at a point which, after considering its speed, 
indicated it was within the limit of danger and that to 
proceed would be imprudent. Meyer v. Hartford Bros. 
Gravel Co., 144 Neb. 808, 14 N. W. 2d 660. 
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In the trial of an action concerning a collision of a 
truck and an automobile on an intersection of a favored 
street and a nonfavored street which involves issues of 
negligence and contributory negligence the jury should 
be fully and precisely instructed as to relative and re- 
ciprocal rights and duties of the operators of the motor 
vehicles in entering and using the intersection. Mc- 
Culley v. Anderson, supra. 

The judgment should be and it is reversed and the 
cause is remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


FRANK GILCRIST, APPELLEE, v. ANDY WRIGHT ET AL., 
APPELLEES, IMPLEADED WITH WILLIAM A. EHLERS ET 
AL., APPELLANTS, WILLIAM A. EVANS ET AL., 


INTERVENERS-APPELLEES. 
94 N. W. 2d 476 


Filed February 6, 1959. No. 34462. 


1. Mechanics’ Liens. Where a person performs labor or furnishes 
materials for the improvement of a house, pursuant to a con- 
tract with the owner thereof, such person has 4 months from 
the completion of the work or the furnishing of the materials 
in which to file a mechanic’s lien. 

The lien of a mechanic or laborer attaches at the 

commencement of the furnishing of material or at the com- 

mencement of the performance of labor by him on the property 
on which a lien is claimed. 

Under the Nebraska statute there are no priorities 

among liens for material furnished or labor performed where the 

liens are of the same class and attach to the same estate. 

A mechanic’s lien has priority over a mortgage if work 

was commenced or materials furnished before the mortgage was 

filed for record. 

On foreclosure of a mechanic’s lien the plaintiff may 
take a personal judgment against the person liable for the debt. 

6. Usury. The defense of usury is personal to the borrower and 
his sureties and privies. One who takes title to mortgaged prop- 
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erty may not, in the absence of fraud, assert usury as a defense 
to the mortgage which the usurious note was given to secure. 

7. Mortgages. In order for a mortgage on real estate to merge 
in the title, there must be an identity of ownership in the 
mortgage and the fee title. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, JupcE. Reversed and remanded with 
directions. 


W. A. Ehlers, for appellants. 
Kelley & Grant, for appellee Gilcrist. 


Davis & Pittman, Peter E. Marchetti, L. W. Hopkins, 
and McCulloch, Leigh & Koukol, for appellees Wright 
et al. 


Marks & Clare, for interveners-appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 

The plaintiff brought this action to foreclose a me- 
chanic’s lien on Lot 4, Block 3, Hulst Addition to the 
city of Omaha, in the amount of $860. William A. Evans 
and Allen D. Evans, a partnership, intervened and prayed 
for the foreclosure of a mechanic’s lien for $635 on the 
same property. Robert W. Fitzpatrick filed his answer 
and cross-petition, and prayed for the foreclosure of a 
mechanic’s lien for $249 on the same property. The 
defendants, Andy Wright and Iola B. Wright, James 
Fruits and Mary Fruits, and William A. Ehlers and 
Margaret C. Ehlers, were owners of the property at 
various times involved in the litigation. Fred Minor 
and Thelma Minor are alleged to have some interest in 
the litigation by virtue of a mortgage for $5,000 given to 
them by James and Mary Fruits. Earnest Wiggins is 
alleged to have an interest in the litigation by virtue of 
a partial assignment in the amount of $1,770 of a mort- 
gage for $4,750 executed by Andy and Iola Wright to 
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James Fruits. The defendant William A. Ehlers filed 
an answer and cross-petition. In the cross-petition 
Ehlers alleged that the Pound Abstract Company failed 
to include in the abstract of title to the property here 
involved the recorded mortgage for $4,750 given by the 
Wrights to Fruits and the partial assignment of $1,770 
of such mortgage to Wiggins. He asks a judgment for 
damages sustained by him if loss is shown to have re- 
sulted from such failure. The Pound Abstract Company 
made no appearance, summons is not shown to have 
been made upon it, and no issues raised by Ehlers against 
the Pound Abstract Company were determined by the 
court. Ehlers alleged the invalidity of the mechanics’ 
liens, that the $5,000 mortgage assigned to him by Fred 
and Thelma Minor did not merge in the title subse- 
quently acquired by Margaret C. Ehlers and William 
A. Ehlers as joint tenants, and that the note in the 
amount of $1,770 secured by an assignment in that 
amount of the $4,750 note and mortgage given by the 
Wrights to James Fruits was usurious and wholly un- 
enforcible. Fred and Thelma Minor made no appear- 
ance, and the court found that they had no interest in 
the litigation. From a decree of the trial court deter- 
mining the ownership of the property and the validity 
and priority of liens thereon, and the personal liability 
therefor, the defendants Ehlers have appealed. 

The evidence shows the following facts as to the 
ownership of the property. In October 1955, Fruits 
negotiated with W. Irving Wilkie for the purchase of 
two vacant lots, including the one here involved. About 
the same time he negotiated with Wilkie for the purchase 
of two houses which Fruits intended to move onto the 
lots and, after rehabilitating them, to offer them for 
sale. On or about October 13, 1955, Fruits sought out 
the defendant Andy Wright as a prospective purchaser 
of the lot here involved and one of.the houses which 
was to be moved upon it. On October 20, 1955, Wright 
entered into an agreement to purchase the property 
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after it was placed in condition for occupancy for the 
sum of $5,750. In completing the transaction with 
Wilkie and Wright, Fruits caused the title to the lot to 
be placed in Wright by a deed from Wilkie to Wright 
which was recorded on November 17, 1955. As a part of 
the transaction Wright paid Fruits $1,000 in cash and 
executed a note and mortgage to Fruits in the amount of 
$4,750, the mortgage being dated November 11, 1955, 
and recorded on November 17, 1955. On the same day 
Fruits gave Wiggins a note for $1,770 and secured it by 
assigning the $4,750 mortgage to him to the extent of 
$1,770. On September 19, 1956, the Wrights deeded the 
property to Mary Fruits, the wife of James Fruits. On 
October 1, 1956, Mary and James Fruits executed a 
note and mortgage to Fred and Thelma Minor in the 
amount of $5,000 which was recorded on October 2, 
1956. On October 1, 1956, the Minors assigned the 
$5,000 mortgage to William A. Ehlers for a stated con- 
sideration of $5,000 but which was in fact $3,333.36. On 
December 27, 1956, the Fruits entered into a land con- 
tract with the Wrights whereby the latter purchased 
the property for the sum of $7,300, subject to the mort- 
gage of $5,000 given by Fruits to the Minors and which 
they assigned immediately to Ehlers. On January 4, 
1957, the Fruits conveyed the property to Margaret C. 
Ehlers and William A. Ehlers as joint tenants. On the 
same day the Fruits assigned the land contract they 
had with the Wrights to Margaret C. Ehlers for an ac- 
tual consideration of $800. It will be observed there- 
fore that the title to the property was in the Wrights 
from November 17, 1955, to September 19, 1956; from 
September 19, 1956, to January 4, 1957, the title was in 
Mary Fruits; and since January 4, 1957, the title was in 
Margaret C. Ehlers and William A. Ehlers as joint 
tenants. 

The plaintiff filed a mechanic’s lien on the property 
on which it was shown that he had performed: work 
and furnished materials in the amount of $1,060 upon 
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which $200 had been paid. The lien states that the work 
was commenced on March 15, 1956, and completed on 
December 29, 1956. The lien was filed on February 15, 
1957. 

The evidence shows that the lien was the result of 
two agreements entered into by plaintiff with the defend- 
ant James Fruits. The first agreement was made on 
or about March 1, 1956. It consisted of an offer to in- 
stall water service in each of three houses including the 
property involved herein for the sum of $160 on each 
house. The evidence shows that this work was com- 
pleted on or before July 30, 1956. It is clear that the 
work performed under this agreement was not a basis 
for a mechanic’s lien for the reason that it was not filed 
within 4 months after performing the work or furnish- 
ing materials as required by the mechanic’s lien law, the 
only claim of lien having been filed on February 15, 1957. 
See § 52-103, R. S. Supp., 1955. 

The second agreement between plaintiff and Fruits 
was entered into on or about August 15, 1956. The 
work was shown to have been completed on December 
29, 1956. It is not disputed that the work was performed 
and the materials provided in accordance with the 
agreement. The claimed lien was filed within time to 
the extent of $700. 

At the time the foregoing agreements were entered 
into, and until September 19, 1956, the title to the prop- 
erty was in the Wrights. Fruits made the agreements 
pursuant to understandings with the Wrights that the 
work would be done as part of the consideration they 
paid for the property. Andy Wright was at the site of the 
property numerous times during the progress of the 
work. He in fact prescribed the amount of work to be 
done. The sale price of the property was based pri- 
marily on the extent of the work required by the Wrights 
in fixing up the property. The work covered by the 
claimed lien was completed after September 19, 1956, 
when Mary Fruits took title. She had full knowledge 
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of the existing situation and permitted the work to be 
completed. Under these circumstances the mechanic’s 
lien was valid to the extent of $700 and the Wrights 
and James Fruits are personally liable for its payment. 
We conclude, however, that no basis exists for holding 
Mary Fruits, Margaret C. Ehlers, and William A. Ehlers 
personally liable for the amount owing to the plaintiff 
for the reason that they did not contract for or assume 
the indebtedness. Plaintiff is entitled to a personal 
judgment against Andy Wright, Iola B. Wright, and 
James Fruits in the amount of $860 and to the foreclosure 
of his mechanic’s lien to the extent of $700 of such 
amount. 

The interveners Evans filed a mechanic’s lien on the 
property on which it was shown that they had performed 
work and furnished materials in the amount of $635. 
The lien states that the work was commenced on Sep- 
tember 25, 1956, and was completed on November 23, 
1956. The lien was filed on January 23, 1957. — 

The evidence shows that Fruits entered into an oral 
agreement with Evans to perform work and provide a 
furnace and heating accessories on September 25, 1956, 
and that the work was commenced the next day. The 
evidence shows that it was completed on November 23, 
1956. During the period the materials were furnished 
and the work was performed, the title of the property was 
in Mary Fruits. The evidence shows that she had full 
knowledge of the work being done and that James 
Fruits, her husband, was acting in her behalf. The 
mechanic’s lien is valid in the amount of $635. A 
personal judgment for such amount against James and 
Mary Fruits was properly granted. The personal judg- 
ment entered by the trial court against Andy Wright, 
Jola B. Wright, William A. Ehlers and Margaret C. 
Ehlers is erroneous in that they, or any one of them, 
did not contract or assume such indebtedness. 

The defendant Robert W. Fitzpatrick filed a mechanic’s 
lien on the property on which it was shown that he had 
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performed work and furnished materials in the amount 
of $249. The lien states that the work was commenced 
on August 6, 1956, and completed on January 14, 1957. 
The lien was filed on May 6, 1957. 

The evidence shows that Fruits entered into an agree- 
ment with Fitzpatrick to perform work and furnish elec- 
trical materials in July 1956. The work was commenced 
on or about August 1, 1956, and was completed on Jan- 
uary 14, 1957. From July 1956 to September 19, 1956, 
the title to the property was in the name of Andy and 
Iola B. Wright. From September 19, 1956, to January 
4, 1957, the title was in Mary Fruits. After January 
4, 1957, the title was in William A. Ehlers and Margaret 
C. Ehlers as joint tenants. The lien was in all respects 
valid in the amount of $249. Fitzpatrick was entitled to 
a personal judgment against Andy Wright, Iola B. 
Wright, and James Fruits. The personal judgment en- 
tered against Mary Fruits, William A. Ehlers, and Mar- 
garet C. Ehlers is erroneous in that they or any one of 
them did not contract or assume such indebtedness. 

We conclude that plaintiff Gilcrist has a valid me- 
chanic’s lien in the amount of $700 which became a lien 
on August 15, 1956. Interveners Evans have a valid lien 
in the amount of $635 which became a lien on September 
25, 1956. The defendant Fitzpatrick has a valid lien in 
the amount of $249 which he claimed became a lien on 
August 6, 1956. The attaching date of a mechanic’s lien 
is the date on which materials are first furnished or 
labor first performed by the person claiming the lien. 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207, 
55 N. W. 643; Krotter & Sailors v. Pease, 161 Neb. 774, 
74 N. W. 2d 538. 

On foreclosure of a mechanic’s lien the plaintiff may 
take a personal judgment against the person liable for 
the debt. McHale v. Maloney, 67 Neb. 532, 93 N. W. 677. 

Whether or not a husband is the agent of the wife 
in contracting an indebtedness resulting in the filing of 
a mechanic’s lien against her property is a question of 
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fact to be determined as other like questions. Rust- 
Owen Lumber Co. v. Holt, 60 Neb. 80, 82 N. W. 112, 
83 Am. S. R. 512. The evidence sustains a finding that 
James Fruits was the agent of Mary Fruits, his wife, in 
contracting for the improvement of her property during 
the time she held the legal title to it. 

The defendant Earnest Wiggins claims a first lien on 
the property by virtue of a note for $1,770 and interest, 
secured by an assignment of the $4,750 mortgage ex- 
ecuted by the Wrights in favor of James Fruits, such 
assignment being for a stated consideration of $1,770. 
The defendant Ehlers contends that the $1,770 note is 
usurious and therefore wholly void. The trial court 
held the $1,770 note to be usurious and decreed a first 
lien in favor of Wiggins for $1,300 without interest, the 
$1,300 being the actual consideration for the $1,770 note. 
Wiggins cross-appealed from this part of the decree of 
the district court, asserting among other things that he 
is entitled to a first lien for $1,770 and interest as pro- 
vided in the note. Wiggins asserts further that Ehlers 
is not in privity with James Fruits and cannot raise the 
issue of usury. 

The $4,750 mortgage was recorded on November 17, 
1955, and the assignment of the mortgage for $1,770 was 
recorded on the same date. Defendant Ehlers testified 
that he obtained an abstract of title which he examined 
prior to his purchase of the $5,000 mortgage from the 
Minors and that the $4,750 mortgage and the $1,770 
assignment thereof were not shown thereon. This in 
no manner affects the rights of Wiggins under the as- 
signment for $1,770. 

The mortgage for $4,750 from the Wrights to James. 
Fruits was a valid subsisting mortgage when it was as- 
signed to Wiggins in the amount of $1,770. When James 
Fruits and Mary Fruits conveyed the property to Mar- 
garet C. Ehlers and William A. Ehlers on January 4, 
1957, by warranty deed, they conveyed all of their in- 
terest in the property, including their interest in the 
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$4,750 mortgage. It could not, of course, operate as a 
conveyance of the interest of Wiggins obtained by the 
assignment to him of a $1,770 interest therein. The 
trial court correctly decreed that Wiggins had a first 
lien on the property by virtue of the assignment of the 
mortgage to him. 

The evidence shows that James Fruits borrowed $1,300 
from Wiggins and was required to make a note to Wig- 
gins for $1,770 with interest at 1 percent per annum. 
The note was clearly usurious. The only party raising 
the question of usury was Ehlers who had purchased 
the $5,000 mortgage from the Minors and subsequently 
obtained title to the property as a joint tenant with 
his wife. 

We are convinced that the defendants Ehlers cannot 
properly raise the defense of usury. In a case very simi- 
lar on its facts, this court said: “The plea of usury 
as a defense is personal to the borrower and his sureties 
and privies. * * * The answers of the parties named 
wholly failed to show that they stand in the relation of 
sureties or privies to the borrower, and therefore that 
they are entitled to avail themselves of the defense of 
usury. So far as appears they are mere purchasers of 
the equity of redemption. Where there is a failure to 
plead a material fact - one necessary to show a cause 
of action - the law presumes that it does not exist.” 
Cheney v. Dunlap, 27 Neb. 401, 43 N. W. 178,5 L. R. A. 
465. This rule was recently discussed and approved in 
Commonwealth Trailer Sales, Inc. v. Bradt, 166 Neb. 
1, 87 N. W. 2d 705. In the Commonwealth Trailer Sales 
case we held in effect that, in order to question the val- 
idity of a usurious contract, the right must be based on 
the original debtor’s right. There is nothing in the 
record in the instant case to show that Ehlers stood 
in the shoes of James Fruits as debtor on the $1,770 note. 
The defense of usury fails because it was not inter- 
posed by a party entitled to make the same. The trial 
court erred in decreeing a lien on the property to Wig- 
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gins for $1,300 without interest. The lien of Wiggins 
should have been for $1,770 with interest as provided 
by the terms of the note. 

The defendant Ehlers complains of the holding of the 
trial court that the $5,000 mortgage which he purchased 
from the Minors was merged in the fee title held by 
William A. Ehlers and Margaret C. Ehlers as joint ten- 
ants. There were no liens intervening from the time 
Ehlers purchased the mortgage and the date Margaret 
C. Ehlers and William A. Ehlers as joint tenants ob- 
tained title to the property. We do not think the decree 
of the trial court was correct in holding that the mort- 
gage was merged in the fee under these circumstances. 
There was not an identity of ownership of the mortgage 
and the fee title. Nor does the evidence indicate any 
intent on the part of the owners of the fee title that the 
mortgage was to be merged in the fee title. We conclude 
therefore that the mortgage for $5,000 held by William 
A. Ehlers was not merged in the fee title held by Mar- 
garet C. Ehlers and William A. Ehlers as joint tenants. 
For a general discussion of the subject of merger, see 
Downing v. Hartshorn, 69 Neb. 364, 95 N. W. 801, 111 
Am. S. R. 550; Citizens State Bank v. Petersen, 114 Neb. 
809, 210 N. W. 278; Edney v. Jensen, 116 Neb. 242, 216 
N. W. 812; Lincoln Joint Stock Land Bank v. Barnes, 
143 Neb. 58, 8 N. W. 2d 545. 

We conclude that the fee title to the property here 
involved is in Margaret C. Ehlers and William A. Ehlers 
as joint tenants, subject to the land contract between the 
Fruits and the Wrights dated December 27, 1956, which 
was subsequently assigned by the Fruits to Margaret 
C. Ehlers on January 4, 1957. The defendant Earnest 
Wiggins has a first mortgage lien on the property for 
$1,770 and interest, with a priority date of November 
17, 1955. 

The priority of the three mechanic’s liens requires the 
consideration of this court. Under the mechanic’s lien 
statute of this state there are no priorities among 
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mechanic’s lienholders for materials furnished or labor 
performed where the liens are of the same class and 
attach to the same estate. The three liens in the instant 
case are of equal priority and on foreclosure, if the 
avails of sale are insufficient to pay the liens in full, the 
lienholders should be paid on a pro rata basis. Henry 
& Coatsworth Co. v. Fisherdick, supra. The mechanic’s 
liens of Gilcrist, Evans, and Fitzpatrick are therefore of 
equal priority and, in effect, constitute a second lien on 
the property. 

The defendant William A. Ehlers has a lien on the 
property for the amount due on his $5,000 mortgage 
which is subject to the liens of Wiggins, Gilcrist, Evans, 
and Fitzpatrick. 

The judgment of the district court is reversed and 
the cause remanded with directions to enter a decree 
in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


PERKINS County HiGH ScHOOL DISTRICT, APPELLEE, v. 
RutH REES McQUISTON, aS COUNTY SUPERINTENDENT OF 
PERKINS CouNTY, NEBRASKA, ET AL., APPELLEES, SCHOOL 
District No. 29 or Cnyase County, NEBRASKA, ET AL., 

INTERVENERS-APPELLANTS. 

94 N. W. 2d 6638 
SUPPLEMENTAL OPINION 
Filed February 13, 1959. No. 34386. 


APPEAL from the district court for Perkins County: 
VICTOR WESTERMARK, JUDGE. On motion for rehearing. 
See ante p. 330, 93 N. W. 2d 32, for original opinion. 
Former opinion modified. Motion for rehearing over- 
ruled. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellants. 
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Marti, O’Gara, Dalton & Sheldon, for appellee Perkins 
County High School Dist. 


W. C. Conover and H. W. Curtis, for appellees Mc- 
Quiston et al. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


YEAGER, J. 


On further consideration of this case and the presenta- 
tion of the motion for rehearing the conclusion reached 
is that the opinion fails to correctly respond in one area 
to facts as disclosed by the record. The purpose of this 
supplemental opinion is to provide a proper response. 

In paragraph 11 of the opinion it is effectually de- 
clared that the plaintiff had the right to maintain the 
action to enjoin the county superintendents from erect- 
ing a new school district. This was not on the ground 
that it was a party in interest to the severance of areas 
from its control, but that it had the right to become a 
party to protect and preserve property, as distinguished 
from land area, belonging to the plaintiff. 

The principle announced has application where there 
is property to be protected and preserved. See, Rowe 
v. Ray, 120 Neb. 118, 231 N. W. 689, 70 A. L. R. 1056; 
Ruwe v. School Dist., 120 Neb. 668, 234 N. W. 789. In 
this case however there is no disclosure that there was 
property of the plaintiff to protect and preserve, hence 
the plaintiff was not a real party in interest and there- 
fore was without right to maintain action to test the 
constitutionality of the statutes involved. 

Accordingly paragraph 11 and the third point of 
the syllabus are withdrawn. Also the last paragraph 
of the opinion is withdrawn and the following is sub- 
stituted therefor: 

“The decree of the district court therefore is reversed 
and the cause remanded with directions to deny in- 
junction and to dismiss the action.” 
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Other matters presented by the motion for rehear- 
ing are without merit. 
FORMER OPINION MODIFIED. 
MOTION FOR REHEARING OVERRULED. 


MILTON KLEIN, APPELLANT, V. CARL WILSON, APPELLEE, 
H. P. LAu AND COMPANY ET AL., INTERVENERS-APPELLEES. 
94 N. W. 2d 672 


Filed February 13, 1959. No. 34436. 


1. Appeal and Error. Errors sufficient to cause the granting of 
a new trial must be errors prejudicial to the rights of the unsuc- 
cessful party. 

2. Negligence: Trial. Ordinarily, contributory negligence is a ques- 
tion for the jury; but, where there is no basis in the evidence 
for a finding of contributory negligence, it is error to instruct 
on the subject and thereby to submit to the jury an issue which 
is outside the evidence. 

Where different minds may reasonably draw 
different conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or not the evi- 
dence establishes negligence or contributory negligence, and 
the degree thereof, when one is compared with the other, such 
issues must be submitted to a jury. 

4, Trial. It is the province of the jury to harmonize the testi- 
mony insofar as that is possible, and in case of conflict to 
decide as to the weight to be given the testimony of the various 
witnesses. 

5. Witnesses: Trial. Triers of fact have the right to test the 
credibility of witnesses and to weigh their undisputed parol 
testimony against the facts and circumstances in evidence from 
which a conclusion may properly be drawn that the witness was 
mistaken. 

6. Negligence: Trial. Ina case where, under the law and facts, the 
submission of the ~issue of contributory negligence and a 
comparison thereof with negligence of the opposing party to 
ascertain what damages, if any, shall be allowed is proper, the 
determination of the amount of damages is for the jury. 

7. Juries. A juror is not permitted to state to his fellow jurors, 
while they are considering their verdict, facts within his personal 
knowledge and not given in evidence; and if the statements relate 
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to the matter in dispute and influence the jury in arriving at 
a verdict, such statements constitute prejudicial error. 

8. Juries: Appeal and Error. In a case where a motion for new 
trial is made on the ground of misconduct of a juror, a question 
of fact is thereby presented, in the first instance, for deter- 
mination by the trial court; and its decision thereon will not be 
disturbed on appeal unless it is clearly wrong. 


APPEAL from the district court for Buffalo County: 
EvLpripnGe G. REED, Jupce. Affirmed. 


Dryden & Jensen, for appellant. 
O. A. Drake and Joseph H. McGroarty, for appellee. 
Hamer, Tye & Worlock, for interveners-appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and Bos.LaucH, JJ. 


YEAGER, J. 

This is an action for damages for personal injuries 
and for damage to property instituted by Milton Klein, 
plaintiff and appellant, against Carl Wilson, defendant 
and appellee, on account of alleged negligence on the 
part of the defendant, growing out of the collision of 
an automobile owned and operated by plaintiff and a 
truck owned and operated by the defendant. The de- 
fendant by answer denied that he was negligent and 
affirmatively pleaded that the collision was caused by 
negligence of plaintiff which was more than slight. The 
defendant also filed a counterclaim in which he pleaded 
that the collision was caused by the negligence of plain- 
tiff and that as a consequence thereof he suffered per- 
sonal injuries and damage to his truck. He sought a 
recovery of damages on account thereof from the plain- 
tiff. By reply the claim of defendant was denied. A 
petition of intervention was filed by two additional 
parties but their status is of no importance in the mat- 
ters presented by this appeal. Accordingly no further 
reference will be made to them. 

The action and cross-action were tried to a jury. 
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The jury returned a verdict in favor of plaintiff on his 
cause of action for $500. The defendant, by the verdict, 
was denied a recovery on his counterclaim. Judgment 
was rendered on the verdict. The plaintiff filed a motion 
for new trial which was overruled. From the judgment 
and the order overruling the motion for new trial the 
plaintiff appealed. 

The plaintiff has set forth four assignments of error 
which he contends are grounds for reversal. The first 
which will be considered here is an assertion that the 
court erred in failing to sustain plaintiff's motion for 
directed verdict at the close of defendant’s evidence 
and at the close of all the evidence in the case. The 
bill of exceptions indicates that such a motion was made 
only at the close of defendant’s evidence. However 
this is of no importance. Even if the motion at the 
time made was validly based and erroneously overruled, 
that ruling may not be treated now as a ground for 
reversal of the judgment. The reason is that the plain- 
tiff obtained from the jury by its verdict without di- 
rection precisely what he sought by his motion. 

The situation is controlled by the following rule: 
“Errors sufficient to cause the granting of a new trial 
must be errors prejudicial to the rights of the unsuc- 
cessful party.” Greenberg v. Fireman’s Fund Ins. Co., 
150 Neb. 695, 35 N. W. 2d 772. See, also, Clouse v. St. 
Paul Fire & Marine Ins. Co., 152 Neb. 230, 40 N. W. 
2d 820, 15 A. L. R. 2d 1008; Dixon v. Coffey, 161 Neb. 
487, 73 N. W. 2d 660; § 25-1142, R. R. S. 1943. 

By another assignment of error the plaintiff con- 
tends that the court erred in giving two instructions. By 
these two instructions the court submitted to the jury 
the question of whether or not plaintiff’s negligence 
caused the collision or contributed thereto, the manner 
in which the evidence on that subject should be weighed 
and considered, and the appropriate conclusions which 
should be reached depending upon the determination of 
this question as to cause. 
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The question of whether or not the collision was 
proximately caused by negligence of the plaintiff re- 
quires no consideration beyond a reminder that this 
question was decided favorably to the plaintiff by the 
jury and on principles already stated no cause for com- 
plaint by the plaintiff remains. 

By the discussion of this assignment of error the 
plaintiff effectually asserts that the collision was caused 
solely by the negligence of the defendant, but notwith- 
standing this, the court submitted the question of con- 
tributory and comparative negligence which was pleaded 
in the answer to the jury. The determination on this 
question and the assignment of error next to be con- 
sidered requires a review of the testimony disclosed 
by the record. 

Of course if there was no evidence to sustain a find- 
ing that the plaintiff was guilty of negligence which 
proximately contributed to this collision, it was error 
to submit that issue to the jury. In Bay v. Robertson, 
156 Neb. 498, 56 N. W. 2d 731, it was said: “Ordinarily, 
contributory negligence is a question for the jury; but, 
where there is no basis in the evidence for a finding of 
contributory negligence, it is error to instruct on the 
subject and thereby to submit to the jury an issue 
which is outside the evidence.” See, also, Strnad v. 
Mahr, 165 Neb. 628, 86 N. W. 2d 784. 

In Pierson v. Jensen, 150 Neb. 86, 33 N. W. 2d 462, it 
was said: “Where different minds may reasonably draw 
different conclusions or inferences from the adduced 
evidence, or if there is a conflict in the evidence, as to 
whether or not the evidence establishes negligence or 
contributory negligence, and the degree thereof, when 
one is compared with the other, such issues must be 
submitted to a jury.” See, also, Hammond v. Morris, 
147 Neb. 600, 24 N. W. 2d 633; In re Estate of Kinsey, 
152 Neb. 95, 40 N. W. 2d 526. 

On August 4, 1954, at about 8:35 am., plaintiff was 
driving an automobile north on a street in Kearney, 
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Nebraska, known as the fair ground road. At the same 
time the defendant was driving a truck east on Thirty- 
ninth Street, also in Kearney, Nebraska. The two 
streets intersected. The traveled portions of the two 
streets had a gravel surface as did the intersection. 
The dimensions of the graveled portion of the inter- 
section or the streets do not clearly appear. It appears 
however that at all times of importance in the con- 
sideration of this case each of the parties was traveling 
to the right of the center of the street in his direction 
of travel. There is evidence that at about the time 
mentioned the left front corner of plaintiff’s automobile 
and the right front corner of defendant’s truck came 
into collision in the southeast quadrant of the in- 
tersection and not far from the center thereof. There 
is evidence that after the collision plaintiff’s automobile 
moved eastward about 11 feet and faced northeast 
where it stopped, and that the truck moved in a north- 
easterly direction and came to rest about 65 feet from 
the point of collision in a borrow pit on the east side 
of the fair ground road. The plaintiff testified that he 
looked to the west and when he was 25 to 30 feet from 
the intersection he saw the truck of the defendant at 
which time the truck was about 75 feet west and coming 
down the middle of the road; that the truck did not 
reduce its speed; that it was moving at a speed of 25 
to 30 miles an hour; that defendant was looking to 
the northeast and not in the direction from which plain- 
tiff was approaching; that plaintiff entered the inter- 
section first; and that as soon as he saw the defendant 
he applied his brakes and attempted to stop but was 
unable thereby to avoid the collision. In addition to this 
testimony of plaintiff, the plaintiff adduced testimony 
of the defendant from a deposition taken before the trial 
wherein the defendant stated that at the time of the 
collision he was going around 25 miles an hour; that 
he could see to the south about 60 feet when he was 
about 60 feet west of the intersection; and that he was 
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looking at a tractor to the northeast and never saw 
plaintiff’s automobile until it hit the front wheel of his 
truck. 

On the trial the defendant testified in substance that 
he approached the intersection from the west at a 
speed of from 20 to 25 miles an hour; that he looked to 
the south at which time the plaintiff was about 90 to 
100 feet to the south and was approaching at the rate of 
50 to 60 miles an hour; that he entered the intersection 
before the plaintiff; that it was not true that he failed to 
look south before the collision; that when he saw the 
plaintiff he applied his brakes but not sharply because 
he intended to go straight on through; and that he 
supposed he could have stopped before he got into the 
intersection if he had put on his brakes sharply. The 
plaintiff and defendant were the only witnesses to the 
accident. 

As results of the collision the automobile and the 
truck were damaged. There was testimony that the 
damage to plaintiff's automobile amounted to $745.87. 
He had medical expense in the amount of $109. 

There is evidence that both the plaintiff and the de- 
fendant were injured. The injuries to defendant, if 
any, as is true of the damage to the truck, do not re- 
quire consideration herein. 

The plaintiff testified that immediately following the 
accident he had pain in his back which had continued 
up to the time of the trial; that he had lost no time from 
his occupation; and that his salary had not been re- 
duced. He testified however that his activities had been 
circumscribed in that he was no longer able as before to 
engage in strenuous physical pursuits or to actively 
engage in horseback riding, an activity in which he 
engaged before, and that the pain disturbed his rest and 
sleep. Testimony of his wife indicates that he com- 
plained of pain, “Oh, within a matter of a few months 
after the accident.” He saw a doctor, according to his 
testimony, first in October 1955. He saw this doctor 
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only once. In April 1956, he saw an orthopedist. He 
gave this doctor a history of the accident and described 
the pain in his back. This doctor, according to plain- 
tiffs testimony, saw him thereafter about once a month. 
The doctor found objectively nothing wrong with the 
back or any of its supporting structures, and X-rays 
disclosed no injury. He did prescribe a support. The 
doctor gave it as his opinion that plaintiff’s pain and 
resultant restriction of action was caused by the injury 
received on August 4, 1954, and that thereby he had 
suffered permanent partial disability of from 5 to 10 
percent. 

There is evidence, as has been made to appear, that 
the plaintiff was from 90 to 100 feet to the south when 
the defendant was much nearer the intersection; that 
the defendant entered the intersection first; and evi- 
dence from which a jury could infer, if the plaintiff was 
as far away as the defendant contended that he was 
when defendant saw him, and the plaintiff was traveling 
at the speed claimed for himself, the defendant could 
reasonably have passed through the intersection. From 
this illustration it appears that the court was justified 
in concluding that there was evidence of contributory 
negligence on the part of the plaintiff sufficient for 
submission of that issue to the jury. No error was 
committed in so doing. 

By the next assignment of error to be considered the 
plaintiff asserts that the smallness of the verdict re- 
turned indicates that it was rendered under the influ- 
ence of passion and prejudice and is not based on the 
facts as disclosed by the record. As pointed out the 
amount awarded was $500. 

It was the duty of the jury to consider and weigh 
all of the evidence and, with regard to testimony, to 
give it such weight as in its judgment it was entitled 
to receive. With regard to damage to the automobile 
the jury was not required to accept the estimate fixed 
by the witnesses. As to personal injuries to plaintiff 
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it was not bound to accept the version given by plain- 
tiff’s witnesses. The controlling principles are con- 
tained in the following stated rules: 

“It is the province of the jury to harmonize the testi- 
mony in so far as that is possible, and in case of con- 
flict to decide as to the weight to be given the testi- 
mony of the various witnesses.” Langdon v. Loup River 
Public Power Dist., 144 Neb. 325, 13 N. W. 2d 168. See, 
also, Bowers v. Pixley, 111 Neb. 698, 197 N. W. 410; 
Wahlgren v. Loup River Public Power Dist., 139 Neb. 
489, 297 N. W. 833; Arman v Structiform Engineering 
Co., 147 Neb. 658, 24 N. W. 2d 723. 

“Triers of fact have the right to test the credibility 
of witnesses and to weigh their undisputed parol testi- 
mony against the facts and circumstances in evidence 
from which a conclusion may properly be drawn that 
the witness was mistaken.” Patrick v. Union Central 
Life Ins. Co., 150 Neb. 201, 33 N. W. 2d 537. See, also, 
Teresi v. Filley, 146 Neb. 797, 21 N. W. 2d 699. 

The jury had the right to cause the amount of the 
verdict to depend upon the application of either or 
both of these rules. If it did so, and there is nothing 
in the record to justify a conclusion that it did not, it 
cannot be said that the verdict was the result of pas- 
sion and prejudice. 

As has been indicated, the court properly submitted 
the question of contributory negligence of the plain- 
tiff and the matter and manner of comparison thereof 
with negligence of the defendant. No complaint is 
made that any rule of construction or application sub- 
mitted to the jury was improper. 

The rule for guidance in this area is substantially 
the following: Ina case where, under the law and the 
facts, the submission of the issue of contributory negli- 
gence and a comparison thereof with negligence of the 
opposing party to ascertain what damages, if any, shall 
be allowed is proper, the determination of the amount 
of damages is for the jury. See, Wortman v. Zimmer- 
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man, 119 Neb. 682, 230 N. W. 588; Tempel v. Proffitt, 
122 Neb. 249, 240 N. W. 285; Blanchard v. Lawson, 148 
Neb. 299, 27 N. W. 2d 217. 

The size of the verdict may well have been arrived 
at by a finding of contributory negligence and an appli- 
cation of this rule for comparison. There is nothing in 
this, if from it the amount of the verdict flowed, which 
would justify a determination that the verdict was the 
result of passion and prejudice. 

No theory is presented as a basis for a conclusion 
that the verdict was the result of passion and prejudice 
other than those inhering in the foregoing discussion. 
It follows that this assignment may not be sustained. 

By the next and last assignment of error to be con- 
sidered it is contended that there was misconduct of 
the jury after retirement and submission of the case 
which requires a reversal of the judgment. Evidence 
of the alleged misconduct was adduced at the hearing 
in the district court on the motion for new trial. It 
appeared in testimony of Dick M. Binder, one of the 
jurors. The substance of this testimony given in re- 
sponse to questions was that he recalled that Mr. Eddy, 
another juror, stated that he conducted experiments with 
his car as to stopping on graveled highways to see “how 
long—how much distance it took him to stop at a given 
rate of speed’; that he made a statement as to the 
distance required but he did not remember what the 
statement was; that it was made at the table but he 
did not know if the entire jury heard it or not; that he 
did not know if the statement was made before or after 
submission; and that he heard Mr. Crowley, another 
juror, make a statement in which he said he made ex- 
periments at a given rate of speed to see how far it 
would take him to stop. The witness said that he did not 
think the statements influenced his verdict. 

The rule applicable to situations such as this is as 
follows: “A juror will not be permitted to state to his 
fellow jurors, while they are considering their verdict, 
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facts within his personal knowledge and not given in 
evidence. If such facts relate to a matter in dispute 
and influence the jury in arriving at a verdict, it con- 
stitutes prejudicial error.” Scherz v. Platte Valley 
Public Power & Irr. Dist., 151 Neb. 415, 37 N. W. 2d 721. 

The foregoing makes it clear that the making of state- 
ments of fact by jurors which are not in evidence is 
error and is to be condemned. It also makes it clear 
that statements so made, to be ground for reversal, must 
have influenced the jury in arriving at a verdict. 

In Schwank v. County of Platte, 152 Neb. 273, 40 N. 
W. 2d 863, a case involving a situation similar to the one 
being considered here, this court said: “This court has 
only recently reaffirmed the rule that where a motion for 
new trial presents a question or questions of fact which 
are in dispute, the trial court becomes the judge of 
such questions of fact, and his decision thereon will 
not be disturbed on appeal unless clearly wrong. * * * 
We conclude that the trial court did not err in its re- 
fusal to grant a new trial for the alleged misconduct 
of jurors.” 

In this case, as in that one, the showing as to mis- 
conduct is not sufficient to justify a finding by this 
court that the trial court erred in refusing to grant a 
new trial on the ground of misconduct of jurors. 

Having found no prejudicial error the judgment of 
the district court should be and it is affirmed. 

AFFIRMED. 

WENEE, J., participating on briefs. 


NoeEu CovER, APPELLANT, v. PLATTE VALLEY PUBLIC POWER 


AND IRRIGATION DISTRICT, A PUBLIC CORPORATION, APPELLEE, 
95 N. W. 2d 117 


Filed February 13, 1959. No. 34465. 


1. Negligence: Trial. An act of God must be the sole proximate 
cause of damages about which plaintiff complained without 
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concurrent negligent participation of defendant, and in order 
for defendant to recover a verdict, he has the burden of proving 
such an alleged defense by a preponderance of the evidence. 

2. Appeal and Error. Where on appeal findings of fact are made 
which become the law of the case and there is a remand for a 
new trial, on such retrial, such findings are binding on the 
parties, the trial court, and this court, unless on the retrial 
the facts relating to the issues upon which the findings were 
made are materially and substantially different from those 
adduced on the former trial, and the burden of showing a 
difference shall rest upon the party making the claim. 

3. Witnesses. The value of the opinion of an expert witness is 
dependent on and is no stronger than the facts on which it is 
predicated. The opinion has no probative force unless the 
assumptions upon which it is based are shown to be true. 

4. Trial: Appeal and Error. The trial court should direct and 
this court should set aside a verdict if the evidence is undisputed 
or if the evidence, though conflicting, is so conclusive that it is 
insufficient to justify a verdict or sustain a judgment. 

5. Costs. A determination that “all costs are taxed” to a party 
means only the costs of the appeal to this court. The direction 
does not include costs in the trial court save in those situations 
where, by appropriate language, the trial court costs as well 
as the appeal costs are taxed in our order. 


APPEAL from the district court for Dawson County: 
Isaac J. NIsLEy, JupGE. Reversed and remanded with 
directions. 


Baskins & Baskins, for appellant. 
Crosby & Nielsen and Stewart & Stewart, for appellee. 


Heard before Simmons, C. J., Carter, Mrssmonre, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


Simmons, C. J. 


This is an action for damages occasioned by flood- 
waters. It is the second appeal. In Cover v. Platte 
Valley Public Power & Irr. Dist., 162 Neb. 146, 75 N. 
W. 2d 661, we reversed a judgment for the defendant 
and remanded the cause for a new trial. The cause was 
tried a second time. It resulted in a verdict and judg- 
ment for the defendant. Plaintiff appeals. 
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We reverse the judgment of the trial court and re- 
mand the cause with directions for a retrial limited to 
the issue of plaintiff's damages. 

Plaintiff here assigns and argues as prejudicial error 
remarks of the trial judge in the presence of the jury; 
the admission of opinion and conclusion evidence of wit- 
nesses; the overruling of plaintiff’s motion for a directed 
verdict on all issues save that of the amount of dam- 
ages; that the verdict is the result of passion and preju- 
dice and the disregard of material evidence; in certain 
instructions given; and the taxing of costs. 

We find it necessary to determine only the assigned 
errors for the failure to direct a verdict and to the tax- 
ing of costs. 

We refer to our former opinion in this case for a state- 
ment of the issues and the general factual situation 
which produced this litigation. The opinion cites cer- 
tain antecedent litigation involving the same matters 
in part. We do not deem it necessary to repeat those 
matters here. 

We held on the previous appeal that the 42-inch drain, 
which defendant placed under its canal for the passage 
of the waters that might be reasonably anticipated to 
drain through it, was factually and as a matter of law 
inadequate, and that the defendant was negligent in 
the construction and maintenance of it. The evidence 
here does not appear to be different than that recited 
in the former opinion. It is not contended that it is. 
It is sufficient here to point out that the cross-section 
square-foot capacity of the 42-inch drain was 9.62 square 
feet. The evidence here also is that the cross-section 
square-foot capacity of Spring Creek from bank to bank 
immediately to the north of defendant’s structure is 
shown to be 21214 square feet and at a distance of 300 
feet below defendant’s canal it is 213 square feet. So 
we start here with the negligence of defendant in the 
construction and maintenance of the drain determined 
as a matter of law. 
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The defendant here relies on an act of God as a defense. 

We held in the former opinion that: “An act of God 
must be the sole proximate cause of damages about 
which plaintiff complained without concurrent negligent 
participation of defendant, and in order for defendant 
to recover a verdict, he has the burden of proving such 
an alleged defense by a preponderance of the evidence.” 

It is patent that evidence of an act of God is not alone 
sufficient to constitute a defense. The defendant must 
prove in addition thereto that the act of God was the 
sole proximate cause of the damages about which plain- 
tiff complains and that it is free from concurrent negli- 
gent participation in the proximate cause. 

The defendant here advances the contention that we 
determined the question of the sufficiency of the evi- 
dence in the previous opinion. It does not cite the 
rule, now followed, as stated in Callahan v. Prewitt, on 
rehearing, 143 Neb. 793, 13 N. W. 2d 660: “* * * where 
on appeal findings of fact are made which become the 
law of the case and there is a remand for a new trial, 
on such retrial, such findings are binding on the parties, 
the trial court and this court, unless on the retrial the 
facts relating to the issues upon which the findings were 
made are materially and substantially different from 
those adduced on the former trial, and that the burden 
of showing a difference shall rest upon the party making 
the claim.” 

We held that at the first trial there was ample com- 
petent evidence requiring the submission of the defense 
of an act of God to the jury. Our holding did not go 
to the precise question here of that act being the sole 
proximate cause. It does not appear from the opinion 
that such a question was submitted to the trial court 
nor to this court. 

An examination of the former opinion reveals clearly 
that after we had determined that the evidence was suf- 
ficient to require submission of the defense of an act of 
God to the jury we thereafter determined that the trial 
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court failed to properly submit the issue that the act of 
God was the sole proximate cause of plaintiff’s damage. 
We neither discussed nor decided the sufficiency of the 
evidence to go to the jury on that matter. It accordingly 
is a subject for review here. 

We start here with the accepted fact that there was 
ample competent evidence which required submission of 
the defense of an act of God to the jury. We recognize 
that plaintiff challenges the admissibility of certain 
parts of that evidence. As we view the case it is not 
necessary to determine that assignment. 

We go to the question of whether or not there was 
ample evidence to take to the jury the question of 
whether the act of God was the sole proximate cause of 
plaintiff's damages. 

We give the defendant the benefit of the rule that all 
questions of fact and all inferences reasonably deducible 
therefrom must be resolved in defendant’s favor. 

There are parts of two quarter sections of land here 
involved. The sheep pens where the alleged damage 
occurred are on the west quarter section. The quarter 
sections are separated by a county road. Spring Creek 
meanders generally north and south through the east 
quarter section. To the north of the two pieces of land 
is a county road running east and west. The two pieces 
of land are bordered on the south by defendant’s canal. 

The siphon under defendant’s canal runs from the 
lowest point in the bed of Spring Creek. It opens into 
the bed of Spring Creek in a ditch made by defendant, 
and after about 300 feet enters the natural bed of the 
stream where it flows ultimately to the river to the 
south. The elevations of the two pieces of land, of 
Spring Creek, and the siphon are in evidence and with- 
out dispute. 

The flow level (the bottom of the siphon) at its north 
end is at an elevation of 2,474 plus feet. The bottom 
elevation of Spring Creek at that point is shown to be 
2,473 plus feet. The bottom of Spring Creek at a distance 
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of 300 feet south of the canal where the cross-section 
measurement was taken is shown to be 2,473 plus feet. 

The elevation of the banks of the bed of Spring Creek 
above the defendant’s canal is shown to be 2,478 plus 
feet on the west and 2,479 plus feet on the east. 

The elevation of the north bank of the defendant’s 
canal is shown to be 2,483 plus feet above the siphon. 

The elevation of the land to the east of Spring Creek 
and contiguous to defendant’s canal is shown to be 2,480 
plus feet. 

The elevation of the county road between the two 
pieces of land and opposite the sheep pens is shown to 
be 2,484 feet and 2,481 feet at the south, with two ex- 
ceptions. At a place about half way down from the 
north and again nearer the south end of the pens, the 
elevation of the road is shown to be between 2,480 and 
2,481 feet. These constitute the swales to which wit- 
nesses referred. 

Parts of two sheep pens at the southeast end of the 
yards are shown to have been on ground with an eleva- 
tion of 2,480 to 2,481 feet. The remainder of plaintiff’s 
lands is shown to have been at elevations of 2,481 feet 
sloping upward to 2,485 feet at the northwest corner of 
the area where pens were located. It may be stated 
that these elevations were made by a survey had in 1950, 
over 2 years after the flood here involved. There is 
no contention that they do not reflect the elevations as 
they existed in June 1947 when the flood occurred. 

From this evidence it appears certain that waters com- 
ing down Spring Creek would escape through the siphon 
to the extent it permitted, and that the excess would be 
held back first in the natural channel of Spring Creek 
and then pond in the area north of the canal of defend- 
ant. The depth of that ponding would increase so long 
as waters came down Spring Creek in excess of the 
flow-out of the siphon and until some other outlet ap- 
peared or the excess flowage stopped. It is undisputed 
that on the morning of June 22, 1947, after the rainfall 
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had largely ceased, the water from the ponded area was 
running east along the north bank of defendant’s canal. 
The conclusion is inescapable that the ponded water to 
the north of defendant’s canal was then more than 5 
feet above the flow line of the siphon and more than 
21% feet above the top of the siphon. 

The evidence is without dispute that there was no 
substantial ponding of water south of defendant’s canal 
at any time. 

The evidence is also without dispute that on the 
morning of June 22, 1947, largely the whole area of the 
east piece of land was under water. 

It is also in evidence without dispute that on that 
morning water began to flow upon plaintiffs land and 
the water came from the southeast and east, entering 
first across the two swales of the road above mentioned. 
To reach plaintiff’s land where two pens were located 
that water had to be in excess of 5 feet above the flow 
line of the siphon, and to reach the remaining lands 
that were flooded it had to be in excess of 6 feet above 
the flow line of the siphon. 

It is also undisputed that the natural drop of the 
level of Spring Creek from the county road to the north 
to defendant’s canal was about 5 feet. It is in evidence 
by an expert witness for plaintiff and an expert witness 
for defendant that the main channel of floodwaters fol- 
lows the thread of the stream and works its way by 
slower degrees to the flood plane areas on either side. 
This evidence points to the conclusion that the flow of 
the water onto plaintiff’s lands was compelled by the 
elevation of the water in the ponded area. 

This conclusion is fortified by the testimony of wit- 
nesses for the plaintiff that on the morning of June 22, 
1947, water was flowing south along the north and 
south roadway and commingling at one of the swales 
with waters coming in from the east and southeast. 
That is the only evidence that we find in this record 
that any direct flow floodwaters reached plaintiff’s land 
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without having first become a part of the waters in 
the ponded area above defendant’s canal. 

We are here mindful of the conclusion of the expert 
witness for the defendant that direct flow floodwaters 
of necessity must have reached plaintiff’s land. Were 
it so, it would be but a part of the waters that caused 
plaintiffs alleged damage. However, that opinion has 
no foundation in fact upon which it can be based. 

The rule is: “The value of the opinion of an expert 
witness is dependent on and is no stronger than the 
facts on which it is predicated. The opinion has no pro- 
bative force unless the assumptions upon which it is 
based are shown to be true.” Pueppka v. Iowa Mutual 
Ins. Co., 165 Neb. 781, 87 N. W. 2d 410. 

The expert witness based his conclusion on the testi- 
mony of a witness for the plaintiff that on the morning 
of June 22, 1947, the water was from 114 to 2 feet above 
the east and west roadway where it intersected with 
the north and south road at the northwest corner of the 
east piece of land here involved, and that the road east 
from that point was under water for a little way east 
of the Spring Creek canal. He added the depth of the 
water at that point to the elevation of the railroad spur 
at that point as shown by the 1950 survey. He thereby 
reached an elevation figure 4 feet above the elevation of 
the bank of defendant’s canal, and concluded that the 
canal did not have any influence on the backing of water 
under those conditions. He did not conclude that it 
would be a direct flow onto plaintiff's lands. He said 
the water would continue to run southward. Obviously 
that would put it running into the ponded area. 

The fault with this conclusion is this: The flood oc- 
curred in 1947. The elevation of the roadway was de- 
termined as it existed in 1950. It is in evidence, with- 
out dispute, that the road was elevated and the borrow 
pits lowered in 1948. We find no evidence as to the 
elevation of that roadway at the time of the flood. It 
of necessity follows that his conclusion based on a fact 
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figure as to the elevation of the road, not shown to be 
true, has no probative force. 

We are also mindful of the testimony of defendant’s 
expert witness given in answer to a hypothetical ques- 
tion. His conclusion was that the “underpass structure” 
of defendant’s canal did not have any effect on the flood 
damages claimed by the plaintiff. This witness had tes- 
tified as to the extent of the rainfall in the drainage 
area of Spring Creek; to the rainfall to the west and 
east of the area involved; to the increased high water 
level in the Platte River following the storm as shown 
by the gauges south of Cozad; and to the increased dis- 
charge of waters in the river. 

The witness was specifically referred to that evidence 
as a foundation for his expert opinion. Obviously that 
evidence could have a bearing on the question of whether 
the storm constituted an act of God. It had no bearing 
on the question of whether plaintiff's damages were in 
part caused by the ponding of the waters north of de- 
fendant’s canal to a height sufficient to cause those 
ponded waters to flood plaintiff’s lands. 

Under the rule last above cited the evidence has no 
probative force on the question here being determined. 

This conclusion is reinforced by the testimony of this 
witness on cross-examination. He testified that none 
of the water in the river ever reached the plaintiff’s 
lands; and that the underpass was insufficient “to take 
care of the drainage water that came down there.” He 
admitted that if there had been a larger structure open- 
ing under the canal the water would “get away * * * 
faster,” and that would be “the only effect it would 
have.” Here then is testimony by defendant’s witness 
that the small and inadequate opening caused the 
ponded water to remain north of the canal a longer 
time than it would have done had an adequate structure 
been provided. Here it is to be remembered that 
plaintiff’s claim of damages rests not alone on the 
flooding, but on the fact that the floodwaters remained 
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in his pens for a period of 3 days or more with the con- 
sequent losses based on inability to feed and care for 
his sheep during that time. 

The witness’ evidence is that the term “stabilized 
condition of a watercourse” means that time when the 
surface of a stream and the bed of the stream are 
parallel. Or stated otherwise, it means that time when 
the inflow and outflow are equal. On that basis the 
witness appears to conclude that when the water 
reached a stabilized condition the structure of the de- 
fendant would have no effect because the inflow and 
the outflow would be equal. This conclusion ignores the 
obvious fact that the stabilized condition was not had 
until the ponded water reached a level sufficiently high 
so as to permit the water passing through the siphon 
and to the east along the north side of defendant’s canal 
to equal the floodwaters coming from the north. The 
height of the ponded water before and when that stabi- 
lized condition was reached would, and obviously did, 
cause the waters to flow westward upon plaintiff’s 
lands. It is the height of the water, whether stabilized 
or not, that is the important fact question here. 

The basis of the witness’ opinion also ignores the 
obvious fact that had there been an adequate outlet 
under defendant’s canal, the stabilized condition would 
have been reached. at a lower level; that there would 
have been less or no flooding of plaintiff’s land; and that 
any waters reaching plaintiff’s land would have receded 
more quickly. 

We deem the conclusion inescapable that the evi- 
dence is wholly insufficient to sustain a jury’s verdict 
that the sole proximate cause of plaintiff’s damage was 
an act of God. 

In Pueppka v. Iowa Mutual Ins. Co., supra, we held: 
“The trial court should direct and this court should set 
aside a verdict if the evidence is undisputed or if the 
evidence, though conflicting, is so conclusive that it is 
insufficient to justify a verdict or sustain a judgment.” 
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Accordingly we hold that the trial court erred in 
not sustaining plaintiff’s motion for a directed verdict 
leaving only the issue of the amount of plaintiff’s dam- 
age, if any, to be submitted to the jury. The judgment 
of the trial court is reversed and the cause remanded 
for a new trial limited to the issue of plaintiff’s alleged 
damages. 

One other matter requires attention. In our previous 
decision reversing the judgment and remanding the 
cause we determined that: ‘All costs are taxed to de- 
fendant.” The trial court in its judgment in this ac- 
tion taxed costs to the plaintiff in the sum of $1,067.56. 
Plaintiff in his brief asserts that this included all costs 
in the trial court up to the time of the first appeal and 
the costs of the first appeal. 

The defendant by brief concedes the contention to 
be true and states that it is a matter for the district 
court and upon a motion for retaxing costs being filed, 
same should be retaxed according to the mandate of 
this court. 

Error being conceded, we direct that the costs be re- 
taxed according to the mandate. We point out that a 
determination that “‘all costs are taxed” to a party means 
only the costs of the appeal to this court. The direction 
does not include costs in the trial court save in those 
situations where, by appropriate language, the trial 
court costs as well as the appeal costs are taxed in 
our order. 

All costs of this appeal are likewise taxed to the 
defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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In RE ESTATE OF JOHN OLSON, DECEASED. 
CarL CuHrist, JR., ADMINISTRATOR OF THE ESTATE OF 
BEATRICE NELSON, DECEASED, APPELLANT, Vv. ANNA NELSON, 
ADMINISTRATRIX OF THE ESTATE OF JOHN OLSON, 


DECEASED, ET AL., APPELLEES. 
95 N. W. 2d 128 


Filed February 13, 1959. No. 34485. 


1. Trial: Appeal and Error. In an appeal from an order directing 
a verdict and dismissing an action, the party against whom the 
verdict was directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the evidence. 

2. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evi- 
dence, but whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, upon whom 
the burden of proof is imposed. 

In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in his favor, it is 
the duty of the trial court to direct a verdict for the defendant. 

4. Master and Servant: Payment. If a domestic servant has re- 
ceived stated sums periodically over a period of years in pay- 
ment of wages for his services and a claim for additional com- 
pensation therefor is not made during his lifetime or during 
the lifetime of his employer, there arises a presumption that 
claimant has been paid in full for such services, which presump- 
tion must be rebutted by competent evidence adduced in plain- 
tiff’s behalf in order to make a prima facie case. 

5. Payment. Questions as to presumption of payment and re- 
buttal thereof are for the jury on conflicting evidence, but 
where the facts are undisputed the sufficiency of the evidence to 
rebut a presumption of payment may become a question of 
law for the court. 


AppEAL from the district court for Cheyenne County: 
JoHN H. Kuns, Jupce. Affirmed. 


Jack R. Knicely, for appellant. 


Swenson, Erickson & Westering and Thorpe & Bab- 
cock, for appellees. 


Heard before Summons, C. J., CarTER, MESsmorg, 
YEAGER, CHAPPELL, WENKE, and BosLaucuy, JJ. 
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. CHAPPELL, J. 

Plaintiff, Carl Christ, Jr., as administrator of the 
estate of Beatrice Nelson, deceased, appealed from the 
county court of Cheyenne County to the district court 
from the disposition of a claim filed October 25, 1957, 
in the estate of John Olson, deceased. Such claim 
sought to recover the reasonable value of services as a 
housekeeper allegedly rendered for John Olson during 
his lifetime by Beatrice Nelson, from January 1931 to 
April 1954, prior to her last illness and death May 22, 
1954, less amounts paid to and expended for Beatrice 
Nelson by John Olson, who died June 20, 1957. 

Plaintiff’s petition on appeal, as far as important 
here, alleged that Beatrice Nelson during her lifetime 
rendered services as a housekeeper for John Olson at 
his request during the aforesaid period; alleged that the 
reasonable value thereof was a total of $31,620; ad- 
mitted that John Olson had paid Beatrice Nelson and 
had expended for her a total of $6,913.66, to be applied 
thereon; and sought recovery of $24,706.34 together with 
interest and costs, in conformity with plaintiff’s claim 
theretofore filed in and disposed of by the county court. 

Defendants, Anna Nelson as administratrix de bonis 
non with the will annexed of the estate of John Olson, 
deceased, and a brother of John Olson who was a bene- 
ficiary under his will, executed January 11, 1957, filed 
an answer. Therein, as far as important here, they ad- 
mitted that such a claim had been filed in the county 
court; admitted that $4,713.66 had been paid over to 
Beatrice Nelson, deceased, by John Olson, deceased, 
during his lifetime; and admitted that John Olson had 
paid the medical and hospital expenses incurred by 
Beatrice Nelson during her last illness and the expenses 
for her funeral in the sum of $2,200, which by calculation 
makes a total sum of $6,913.66 paid to or for Beatrice 
Nelson by John Olson. Such answer specifically de- 
nied each and every other allegation of plaintiff’s peti- 
tion, and alleged that if any services were rendered by 


VoL, 167] JANUARY TERM, 1959 801 
Christ v. Nelson 


Beatrice Nelson for John Olson for which compensation 
was due, same was fully paid for during the lifetime of 
John Olson. The answer also alleged that Beatrice 
Nelson died May 22, 1954, and John Olson died June 
20, 1957, and if any claim of Beatrice Nelson existed for 
services rendered by her for John Olson, same should 
have been made during his lifetime. Plaintiff’s reply 
was a general denial. 

Upon trial to a jury and at conclusion of plaintiff’s 
evidence, defendants’ motion for directed verdict was 
sustained, and plaintiff’s claim was dismissed for in- 
sufficiency of the evidence to support a verdict for 
plaintiff. Plaintiff’s motion for new trial was there- 
after overruled, and he appealed, assigning as far as 
important here that the trial court: (1) Erred in sus- 
taining defendants’ motion for directed verdict; and (2) 
erred in overruling plaintiff’s motion for new trial. We 
do not sustain the assignments. 

There are numerous well-established rules of law 
which are applicable and controlling in cases such as 
that at bar. In Bryant v. Greene, 164 Neb. 15, 81 N. 
W. 2d 580, we reaffirmed that: “In an appeal from an 
order directing a verdict and dismissing an action, the 
party against whom the verdict was directed is en- 
titled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that 
can reasonably be deduced from the evidence.” 

In Fairmont Creamery Co. v. Thompson, 139 Neb. 
677, 298 N. W. 551, this court held: “In every case, 
before the evidence is submitted to the jury, there is a 
preliminary question for the court to decide, when 
properly raised, not whether there is literally no evi- 
dence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party pro- 
ducing it, upon whom the burden of proof is imposed.” 

In Gunn v. Coca-Cola Bottling Co., 154 Neb. 150, 47 
N. W. 2d 397, this court held: “In an action where the 
evidence produced by the plaintiff is not sufficient to 
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support a verdict in his favor, it is the duty of the trial 
court to direct a verdict for the defendant.” 

As stated in In re Estate of Benson, 128 Neb. 138, 258 
N. W. 60: “The burden of proof was on claimant. She 
was required to make a prima facie case—one in which 
the adduced evidence, standing alone, warranted the 
finding of facts to be proved.” In other words, the gen- 
eral rule in cases where claimant seeks to recover the 
reasonable value of services rendered under an im- 
plied contract, the burden is upon such claimant to prove, 
in order to make a prima facie case, that he rendered 
services for defendant at his request or that they were 
knowingly accepted by him and the reasonable value 
of such services less the amount, if any, already paid 
therefor. In that connection also, the general rule is 
that: ‘Where an administrator pleads that a claim 
against him was paid in full during the life of the de- 
cedent, the burden is on him to prove that defense.” 
In re Estate of Johnson, 144 Neb. 372, 13 N. W. 2d 412. 

Be that as it may, the character and quantum of proof 
required of claimant in order to make a prima facie 
case in those situations wherein claimant and defendant 
or decedent have a family relationship, claimant is re- 
quired to rebut by competent evidence the presumption 
that the services were rendered gratuitously. See In re 
Estate of Baker, 144 Neb. 797, 14 N. W. 2d 585, 155 A. 
L. R. 950. Likewise also, in cases comparable with 
that at bar, wherein Beatrice Nelson received stated 
sums periodically as wages and no claim for additional 
compensation as a housekeeper was made by her for 
25 years during the lifetime of herself and John Olson, 
and none was made by the administrator of her estate 
until 3 years and 5 months after her death, and 4 months 
after the death of John Olson, courts generally hold 
that there is a presumption that claimant, a domestic 
servant, has been fully paid for her services, which pre- 
sumption must be rebutted by competent evidence ad- 
duced in claimant’s behalf in order to make a prima 
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facie case. In that connection, it is elementary that the 
burden of proof never shifts but the duty to go forward 
with and adduce evidence to overcome a presumption 
rests upon the party against whom the presumption 
arises. Reasons for the latter rule were discussed at 
length in Kucaba v. Kucaba, 146 Neb. 116, 18 N. W. 
2d 645. 

As stated in 56 C. J. S., Master and Servant, § 121, p. 
563, citing authorities: “The presumption that services 
have been rendered gratuitously or else that they have 
been fully paid for is especially applicable to domestic 
servants * * * who make no demand for further pay- 
ment until a considerable period after the termination 
of their services. Such a presumption may be rebutted, 
however, by evidence tending to show that the services 
were rendered with an understanding between the par- 
ties that they were to be paid for, or that no payment 
had been made, as, for example, where the employee 
demands payment and the employer promises to pay 
at some future time.” See, also, 39 C. J., Master and 
Servant, § 262, p. 189; 71 C. J.. Work and Labor, § 111, 
p. 132; 24 C. J., Executors and Administrators, § 1120, 
p. 401; 98 C. J. S., Work and Labor, § 48, p. 795, citing 
authorities. 

As stated in 34 C. J.S., Executors and Administrators, 
§ 370, p. 104, citing authorities: ‘Where services have 
been fully paid for in the lifetime of decedent, there 
cannot, of course, be any further recovery on that ac- 
count against the estate; where claimant has received 
a stated sum periodically in payment of wages, * * * 
the presumption is against a larger allowance, unless 
decedent is shown to have agreed accordingly; * * *.” 
As otherwise stated in § 370, p. 106, citing authorities: 
“However, a claim withheld, or not made or presented, 
until after the death of the person to whom the services 
were rendered is viewed with suspicion, or at least is 
not favored; the presumption obtains that payment was 
made or that it was not intended to demand payment; 
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and evidence to establish the claim must be other than 
mere loose declarations, and must clearly and distinctly 
establish a contract between claimant and decedent.” 
See, also, 24 C. J., Executors and Administrators, § 878, 
p. 279. 

As said in 34 C. J. S., Executors and Administrators, 
§ 452, p. 286, citing authorities: “Particularly strong 
and convincing proof is required where the claim is 
stale, or where the services extended over a consider- 
able period and no demand for compensation was ever 
made during decedent’s lifetime, or where there are any 
circumstances connected with the claim tending to ren- 
der it improbable or suspicious.” See, also, In re Pier- 
son’s Estate, 282 Mich. 411, 276 N. W. 498. 

As stated in 70 C. J. S., Payment, § 125, p. 337, citing 
authorities: “A verdict may be directed where there 
is no material conflict in the evidence tending to show 
payment or nonpayment, or where the evidence is 
insufficient to justify submission of the issue to the 
jury, or where a presumption of payment arises from 
lapse of time and the evidence is such that a contrary 
verdict would be set aside; * * *.” See, also, § 126, 
p. 337, wherein it is said, citing authorities: “Questions 
as to presumption of payment and rebuttal thereof are 
for the jury on conflicting evidence, but where the facts 
are undisputed the sufficiency of the evidence to rebut 
a presumption of payment may become a question of 
law for the court.” 

In the light of the foregoing authorities, we have 
examined the record which, as summarized, discloses 
the following relevant and material evidence adduced 
by plaintiff: One witness testified that from 1929 to 
1942 the going wage rate for housekeepers in an eight- 
room family home where he lived with his wife and four 
children was about $30 a month and board and room. 
However, he admitted that he had no experience in 
placing or employing housekeepers in homes where 
there were no children and wife as was the situation at 
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bar. Another witness testified that from 1942 to 1945, 
during the war, the going wage rate for housekeepers 
who stayed in homes where there were children or 
where there was a wife who was an invalid needing care 
or who was unable to do the work, was $25 to $35 or 
$40 a week, but after the war, from 1945 to 1954, the 
rate dropped back down to $25 or up to $35 a week. 
However, he admitted that wage rates for housekeepers 
depended upon ability of the employee and the particu- 
lar circumstances and conditions of the employer. He 
also admitted that he had no experience in placing or 
employing housekeepers for bachelors in a situation 
such as that at bar. 

In that connection, Beatrice Nelson, who had only a 
fourth-grade education, was a Swedish immigrant who 
came to this country in 1915. Sometime subsequently 
she married and lived as a housewife with her husband 
and their son, an only child, in their home in Omaha. 
Her husband died in 1926, and about harvest time in 
1927 she and her teen-age son, Lawrence Nelson, visited 
with her sister and her sister’s husband at Gurley, 
Nebraska. Her brother-in-law was informed by John 
Olson, who lived on a farm northeast of Sidney, that 
he was searching for a cook during the harvest and 
threshing season. In that situation, the brother-in-law 
suggested that Beatrice Nelson, his sister-in-law, who 
was not related to John Olson, might accept such em- 
ployment. Shortly thereafter she was so employed 
during the harvest and threshing season of 1927 and 
thereafter returned to her home and employment in 
Omaha. During the harvest season of 1928 she returned 
to John Olson’s farm and did the same work during that 
period, then went back to Omaha. In the harvest season 
of 1929 she again returned to John Olson’s farm where 
she did the housekeeping and continued to do so from 
that time until her last illness and death May 22, 1954. 
John Olson and Beatrice Nelson first lived in a three- 
room house, having a kitchen and two bedrooms. In 
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June 1930, a new five-room house was constructed. It 
had a kitchen, living room, dining room, and two bed- 
rooms with bath between. There they lived amicably 
and had friendly social relations with their neighbors 
and friends. Beatrice Nelson performed her duties as 
a good housekeeper until her last illness and death. 
Thereafter John Olson survived her for some 3 years, 
and died June 20, 1957. 

In that connection, there is no evidence whatever in 
this record that Beatrice Nelson was not entirely satis- 
fied with her employment by John Olson, or with the 
compensation she admittedly received therefor. From 
the harvest season in 1929 until May 22, 1954, the date 
of her death, a period of some 25 years, Beatrice Nelson 
never made any claim or demand upon John Olson for 
additional compensation or indicated to him or com- 
plained to any other person that he ever owed her any 
delinquent balance or had failed in any manner to pay 
her in full for her services. Nor does the record con- 
tain any indication that John Olson promised or agreed 
to pay Beatrice Nelson anything at a later date or that 
he intended to defer payment for any reason what- 
soever. As a matter of fact, plaintiff’s evidence at the 
trial affirmatively discloses that in 1950 John Olson 
told a close friend: ‘“* * * that Mrs. Nelson was well 
taken care of.” Also, in August or September 1956, John 
Olson told a near neighbor and close friend: ‘He said he 
had paid her and taken * * * a receipt for all wages he 
had paid her, and had the receipts * * * that he had paid 
her those wages,” and “had a receipt for them.” All 
of such statements tend to explain why Beatrice Nelson 
continued to be John Olson’s housekeeper for 25 years 
without making any demand for additional compensation. 

Also, after Beatrice Nelson’s death on May 22, 1954, 
neither the administrator of her estate nor any one else 
ever made any claim upon John Olson that he owed 
Beatrice Nelson or her estate any additional compensa- 
tion for her services until after John Olson’s death June 
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20, 1957, and until the claim here involved was filed in 
his estate on October 25, 1957, some 3 years and 5 
months after Beatrice Nelson’s death. Such claim, filed 
by the administrator of Beatrice Nelson’s estate, gave 
John Olson credit for having paid to or for Beatrice 
Nelson some $6,913.66, and as a matter of course she 
received board and room throughout the entire period 
of her employment. 

Thus, because of the delay and failure of Beatrice 
Nelson and the administrator of her estate for 28 years 
and 5 months to present any claim for additional com- 
pensation until after John Olson was dead, all direct 
evidence of their relationship to each other, their agree- 
ment dnd its terms, and the fact of payment in full, had 
been lost. However, under the circumstances presented 
in this case, we clearly have a presumption of payment 
in full which plaintiff was required to rebut by compe- 
tent evidence, but plaintiff failed to do so. Rather, evi- 
dence adduced by plaintiff, as heretofore and hereafter 
recited, supported the presumption that Beatrice Nelson 
had been paid in full during her lifetime. 

In that connection, after John Olson’s death, some 
one found some admittedly incomprehensive documents 
among his belongings. They were offered and received 
in evidence. They consisted of three loose-paper state- 
ments, three receipt books, and the first sheet of a book 
record containing entries made by Beatrice Nelson, 
which recited that she had received from other sources, 
or that John Olson had paid her, certain amounts upon 
different dates between April 5, 1931, and March 23, 
1954, The three statements were identified as exhibit 
Nos. 2, 3, and 4. Exhibit Nos. 2 and 3 failed to disclose 
from whom she got a total of $241.50, or what it was 
paid for, or indicated that any balance was unpaid. Ex- 
hibit No. 2 shows that she got $20 from April 5, 1931, 
to October 20, 1936, and $125 between February 23, 
1937, and May 7, 1937. Exhibit No. 3 shows that she 
got $96.50 March 1, without designating any year. Ex- 
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hibit No. 4 shows that in a “John Olson Accounting from 
1931 Paid the 16 January for chickens 22.16.” The three 
receipt books, exhibit Nos. 7 through 7n, 8 through 8i, 
and 9 through 9c, show that at intervals between May 5, 
1948, and March 23, 1954, Beatrice Nelson received a 
total of $2,695 from John Olson, and no receipt shows 
any balance due or unpaid by him. In other words, 
Beatrice Nelson received an average of $37.95 a month, 
plus board and room during that period. The record 
book kept by Beatrice Nelson contained exhibit Nos. 5 
and 5a. Exhibit No. 5 was the front of the first sheet, 
and exhibit No. 5a was the back thereof. They show 
that at intervals of one or two or more months Beatrice 
Nelson received payments from John Olson of from $30 
to $260. All such payments amounted to a total of $4,420 
received between November 13, 1943, and March 23, 
1954, and such record sheets show no balance due or 
remaining unpaid by John Olson. In other words, Beat- 
rice Nelson received an average of $35.36 a month and 
board and room during that period. Also, if the sum 
of $2,200 admittedly paid by John Olson for Beatrice 
Nelson’s medical, hospital, and funeral expenses, is 
added to $4,420, then John Olson admittedly paid to or 
for her the sum of $6,620, which was an average of 
$52.96 a month and board and room during the period 
from November 13, 1943, to May 22, 1954, the date of 
Beatrice Nelson’s death. 

In connection with the exhibits aforesaid, plaintiff 
frankly admitted that they came into his possesion from 
his lawyer about late October or early November 1957; 
that there might have been other records showing pay- 
ments which were not in his possession; that he never 
examined Beatrice Nelson’s belongings and no one else 
claimed to have done so; that there could be other 
records of her accounts which were not found; and that 
as such administrator he had never paid any of Beatrice 
Nelson’s medical, hospital, or funeral expenses. 

It should be pointed out also that plaintiff admitted 
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that he was appointed administrator of Beatrice Nel- 
son’s estate at the request of his cousin, Lawrence Nel- 
son, who was the only child and sole heir at law of his 
mother, Beatrice Nelson. Lawrence Nelson, who lived 
in Denver, Colorado, had been a truck driver some 22 
years at the time of this trial, and without dispute had 
been bequeathed a legacy of $3,000 under the probated 
will of John Olson, deceased. 

In the light of the foregoing evidence, and authorities 
heretofore cited, we conclude that the judgment of the 
trial court should be and hereby is affirmed. All costs 
are taxed to plaintiff. 

AFFIRMED. 


HusertT K. DANIELSON ET AL., APPELLEES, V. CITY OF 


BELLEVUE ET AL., APPELLANTS. 
95 N. W. 2d 57 


Filed February 20, 1959. No. 34421. 


1. Municipal Corporations: Taxation. The legislative power and 
authority delegated to a city of the first class to construct local 
improvements and levy assessments for payment thereof is to 
be strictly construed and every reasonable doubt as to the 
extent or limitation of such power is resolved against the city 
and in favor of the taxpayer. 

The publications and notices pursuant to the 
requirements of sections 16-617 and 16-619, R. R. S. 1948, are 
mandatory and jurisdictional steps without which an ordinance 
never becomes effective. 
By the passage of the provisions of sections 
16-617 and 16-619, R. R. S. 1943, and related statutory provisions, 
the legislative intent was that a city of the first class, in the 
exercise of the power granted by these provisions, is required 
to declare in the ordinance the kind or kinds of improvement 
which is proposed and to give notice thereof by publication of 
the ordinance. 


An ordinance purporting to create a local 
public improvement district pursuant to sections 16-617 and 
16-619, R. R. S. 1948, and related statutory provisions, but which 
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fails to declare the kind of improvement proposed in the ordi- 
nance, is invalid. 


AppeAL from the district court for Sarpy County: 
Joun M. Dierks, Jupce. Affirmed in part, and in part 
reversed and remanded. 


John E. Rice and Gross, Welch, Vinardi & Kauffman, 
for appellants. 


A. Sheppard Taylor, for appellees. 
Wells, Martin, Lane, Baird & Pedersen, amici curiae. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 


YEAGER, J. 


This is an action by Hubert K. Danielson and Mar- 
garet Danielson, husband and wife, plaintiffs and ap- 
pellees, who are the owners of Lot 1, Block 183, City 
of Bellevue, Sarpy County, Nebraska, against the City 
of Bellevue, a first class city, located in Sarpy County, 
Nebraska, and the mayor of the city of Bellevue, de- 
fendants and appellants, to enjoin the defendants from 
proceeding further with the grading and surfacing of 
Twenty-ninth Avenue in the city of Bellevue which is 
located adjacent to the above-described lot belonging 
to the plaintiffs. 

The case was tried to the court and a decree was ren- 
dered which granted the relief prayed by plaintiffs. 
From the decree the defendants have appealed. 

The case was tried on the pleadings, a stipulation of 
facts, and certain exhibits which were introduced on 
the trial. Other matters have been discussed in the 
briefs but the parties have by their stipulation limited 
the issues which are submitted for consideration and 
determination as follows: ‘That the sole issues to 
be considered in this action shall be legality of the for- 
mation or creation of Street Improvement District No. 
165 based upon Nebraska R. S. 1943, Reissue of 1953, 
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sections 16-617 and 16-619 and the authority of the city 
of Bellevue to make any change in grade of 29th Av- 
enue without first assessing and determining the dam- 
ages, if any, to the property of abutting property owners, 
in accordance with Section 16-615.” The present desig- 
nation of these provisions is sections 16-615, 16-617, and 
16-619, R. R. S. 1943. 

By the petition it is pleaded that on February 7, 
1957, the city council of the city of Bellevue enacted 
an ordinance by which street improvement district No. 
165, among other districts, was created. The ordinance 
creating district No. 165 has not been set forth at 
large or by specific description in the petition or in 
any other pleading. It was brought to the attention 
of the court only by a publication of notice of the 
passage of the ordinance creating district No. 165. This 
was received pursuant to an offer made by the de- 
fendants wherein it was stated that it was a true copy 
of the ordinance. In the light of this it is deemed that 
the ordinance is properly here for consideration. The 
part describing district No. 165 is as follows: 

“The following street shall be improved: 

“29th Avenue from the east line of Van Buren Street 
to the west line of Wayne Street. 

“Section 3. The limits and boundaries of Street Im- 
provement District No. 165, and improvements to be 
made therein, are defined and established as follows: 

“Commencing at the northwest corner of Lot 3, Block 
183 in the City of Bellevue; thence south to a point on 
the south city limits; thence east along the south city 
limits to a point directly south of the southeast corner 
of Lot 12, Block 120; thence north to the northern 
corner of Lot 10, Block 120; thence west to the point 
of beginning.” 

One basis of the claimed right of plaintiffs to injunc- 
tion is that this portion of the ordinance, which is the 
sole portion relating to district No. 165, is insufficient to 
create an improvement district such as is contemplated 
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by sections 16-617 and 16-619, R. R. S. 1943, and is 
illegal and void. The sections are as follows: 

“The mayor and council shall have power to pave, 
repave, gravel or macadamize any street, streets, alley, 
alleys, or any part of any street, streets, alley or alleys, 
in said city, and for that purpose to create suitable 
paving, repaving, graveling or macadamizing districts, 
which shall be consecutively numbered; and such work 
shall be done under contract.” § 16-617, R. R. S. 1943. 

“The mayor and council shall first, by ordinance, 
create a paving, graveling or other improvement dis- 
trict or districts. The mayor and clerk shall, after the pas- 
sage, approval, and publication of such ordinance, pub- 
lish notice of the creation of any such district or districts 
one time each week for not less than twenty days in a 
daily or weekly newspaper of general circulation pub- 
lished in the city.” § 16-619, R. R. S. 1943. 

It has been pleaded and so stipulated that in order 
to effectuate the improvement contemplated it becomes 
necessary to change the grade in the district. In this 
connection it is contended that after the ordinance re- 
quiring a change in the grade for the improvement was 
adopted and before any change could be made, it be- 
came the duty of the city to obtain the consent in 
writing of the owners of the lots or land abutting upon 
the street who represent the front footage thereon, and 
not then until the damages to property shall be as- 
sessed could the change be made. It is stipulated that 
the requirements contended for in this connection were 
not complied with by the city. The basis for the con- 
tention is section 16-615, R. R. S. 1943, reading in part 
as follows: 

“The mayor and council shall have power by ordi- 
nance to establish the grade of any street, avenue, or 
alley in the city. When the grade of any street, avenue, 
or alley shall have been established, the grade of all 
or any part shall not be changed unless the consent in 
writing of the owners of the lots or land abutting upon 
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the street, or part of a street, where such change of 
grade is to be made, who represent a majority of the 
foot frontage thereon, is first obtained and not then 
until the damages to property owners which may be 
caused by such change of grade shall have been assessed 
and determined. The damages shall be ascertained and 
determined as provided in sections 76-704 to 76-724. 
* * * Provided, no street, avenue, or alley shall be 
worked to such grade or change of grade until the dam- 
ages so assessed shall be tendered to such property 
owners or their agents.” 

On this basis, as we interpret, the plaintiffs insist that 
the steps taken to effect the change were illegal and 
that further steps should be enjoined. 

It therefore becomes necessary to examine the ordi- 
nance in the light of the statutory provisions to which 
attention has been directed and ascertain whether or not 
the plaintiffs are entitled to the relief which they seek 
in this action. 

The results flowing appropriately from this examina- 
tion must conform to certain established rules found 
in the decisions of this court. In Chicago, St. P.. M. & 
O. Ry. Co. v. City of Randolph, 163 Neb. 687, 81 N. W. 
2d 159, the following appears: “The legislative power 
and authority delegated to a city to construct local im- 
provements and levy assessments for payment thereof 
is to be strictly construed and every reasonable doubt 
as to the extent or limitation of such power and au- 
thority is resolved against the city and in favor of the 
taxpayer.” See, also, Manners v. City of Wahoo, 153 
Neb. 437, 45 N. W. 2d 113; Chicago & N. W. Ry. Co. 
v. City of Omaha, 156 Neb. 705, 57 N. W. 2d 753; Chi- 
cago & N. W. Ry. Co. v. City of Seward, 166 Neb. 123, 
88 N. W. 2d 175. 

In Chicago, St. P., M. & O. Ry. Co. v. City of Ran- 
dolph, supra, in considering the validity of section 17- 
511, R. R. S. 1943, relating to cities of the second class 
and villages, this court said: “The publications and 
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notices provided for in section 17-511, R. R. S. 1943, 
are mandatory and jurisdictional steps without which 
an ordinance never becomes effective.” 

Section 17-511, R. R. S. 1943, extends to cities of the 

second class and villages the same powers with reference 
to the creation of improvement districts as do sections 
16-617 and 16-619, R. R. S. 1943, to the city of Bellevue, 
a city of the first class. In reason therefore what was 
said in that case with reference to jurisdictional steps 
is applicable to a jurisdictional attack upon proceedings 
taken by a city of the first class to create an improve- 
ment district. 
. In making this examination it is found that section 
16-617, R. R. S. 1943, contains a grant of power to pave, 
repave, gravel, or macadamize streets and alleys and 
parts thereof. It provides that the exercise of the power 
is dependent upon the creation of “suitable paving, re- 
paving, graveling or macadamizing districts, which shall 
be consecutively numbered.” It is required that the work 
shall be done under contract. 

Section 16-619, R. R. S. 1943, implements section 16- 
617, R. R. S. 1943, by requiring that the creation of 
districts shall be by ordinance and the publication of 
such ordinance for not less than 20 days. 

The provisions of these and other sections of the stat- 
ute make it clear that the intention of the Legislature 
was that a city of the first class, in the exercise of the 
power granted by these provisions, was required to de- 
clare in the ordinance the kind or kinds of improvement 
which was proposed and to give notice thereof by pub- 
lication of the ordinance. We have already pointed out 
that a grant of power such as is contained here must be 
strictly construed against the city. 

Section 16-620, R. R. S. 1943, contains the following: 
“If the owners of the record title representing more than 
fifty per cent of the foot frontage of the property abut- 
ting or adjoining * * * shall file with the city clerk, 
within twenty days from the first publication of said 
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notice, written objections to the paving, repaving, grav- 
eling, or macadamizing of a district, said work shall not 
be done in said district under said ordinance, but said 
ordinance shall be repealed.” 

By this section property owners are given the right 
to object, and with particularity to “paving, repaving, 
graveling, or macadamizing.” By the ordinance and its 
publication however the owners here had no opportu- 
nity, or at least no reasonable opportunity, to object in 
these areas since neither the ordinance nor the publica- 
tion made any reference whatever to paving, repaving, 
graveling, or macadamizing or in fact anything else 
which the city proposed to improve or perform in the 
district. 

Accordingly it must be said that the ordinance pur- 
portedly creating the improvement district is invalid. 

As has been pointed out, by their petition the plain- 
tiffs sought to enjoin the action taken and proposed for 
improvement under the ordinance also on the ground 
that it was violative of section 16-615, R. R. S. 1943. On 
the trial the court granted injunctive relief also on this 
ground. In their brief the plaintiffs have specifically 
abandoned any claim for relief on this basis and have 
consented to a reversal of the decree in this respect. 
Accordingly the decree to this extent should be reversed. 

This is not to say however that the contention of the 
petition in this respect is not meritorious. The only 
purpose is to say the matter is not presented for deci- 
sion by this court. 

The decree of the district court is in all respects af- 
firmed except the portion which grants injunctive relief 
based on section 16-615, R. R. S. 1948. As to that part 
it is reversed. All costs are taxed to the defendants. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
WENKE, J., participating on briefs. 
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WILLIAM L. CRUNK, APPELLEE, V. KENNETH GLOVER, 
APPELLANT. 
95 N. W. 2d 135 


Filed February 20, 1959. No. 34463. 


1. Negligence. The owner of a place of business to which the 
public is invited is required to exercise reasonable care to have 
and maintain the premises where the business is operated in 
a reasonably safe condition for the use of persons who properly 
enter and are upon the premises. 

2. Appeal and Error. A litigant is restricted in this court to the 
theory of the case on which it was presented to and tried in 
the trial court. 

3. Trial. If there is evidence which sustains a finding for the 
litigant who has the burden of proof in an action at law, the trial 
court may not determine it and decide the case as a matter of law. 

4. Animals. One who harbors a wild, vicious, and dangerous ani- 
mal such as a bear, though he is not the owner of it, is re- 
sponsible for injuries caused by it while on the premises where 
it is kept to the same extent as he would have been if he had 
been the owner of the animal. 

It is not necessary to produce evidence that the owner 
or harborer had knowledge of the vicious nature of the wild 
animal causing the injury as he is conclusively presumed to have 
such knowledge. 

6. Evidence. In an action for personal injury if there is evidence 
tending to establish that the injury is permanent, tables of 
life expectancy are admissible in evidence. 

A statement made under the immediate force of cir- 

cumstances and not as an afterthought is a part of the res gestae. 


ApPEAL from the district court for Otoe County: 
Joun M. Dierks, Jupce. Affirmed. 


Wellensiek & Morrissey, for appellant. 
Tyler & Frerichs, for appellee. 


Heard before Summons, C. J., Carter, MEssmore, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


Bos.aucuH, J. - : 

The gist of the statements of appellee as a basis for the 
recovery of damages because of the asserted negli- 
gence of appellant is as follows: Appellant is and has 
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been for several years the owner and operator of a sale 
barn near Nebraska City where public sales of livestock 
and merchandise have been conducted. Livestock is 
placed in pens in the barn which the public is permitted 
to pass and is invited to inspect prior to when it is 
offered for sale. Appellant on and prior to August 3, 
1957, kept a bear in one of the pens. It was, as appellant 
knew, untamed, savage, vicious, and dangerous, and 
when confined its natural propensity for mischief and 
viciousness was intensified. Appellant failed to confine 
the bear other than in the pen which had openings 
large enough that it could put its jaw and forelegs 
through them and contact anyone passing through the 
barn or standing near the pen. Appellee at about 1:15 
p. m., August 3, 1957, was in the west portion of the part 
of the sale barn where the pens were located observ- 
ing the unloading of livestock not owned by him. The 
livestock moved toward appellee in the aisle or passage- 
way in which he was standing and he was forced to 
move to one side. He was without knowledge or notice 
that there was a bear on the premises. He stepped to 
the west near a wooden pen and while facing toward 
the east placed his right hand on the pen near the north- 
east corner to support himself. Immediately the bear, 
without warning, viciously seized and bit off the end of 
the third finger of the right hand of appellee. The in- 
jury and damages suffered by him were proximately 
caused by the negligence of appellant consisting of his 
failure to confine the animal in such a manner as to pre- 
vent it from injuring any person, including appellee, 
outside the enclosure where it was kept; his keeping 
the bear in a situation on the premises which did not 
prevent it from coming in contact with anyone properly 
on the premises; and his failure to provide effective and 
reasonable precaution to protect the public, including 
appellee, from the vicious and dangerous proclivity of 
the bear and the hazards involved in the location and 
manner of the confinement of the bear. Appellee was a 
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farmer 67 years of age. The first phalange of the right 
third finger of appellee was amputated. He, because of 
his injury, experienced pain, suffering, and permanent 
disability. He was compelled to incur expense for medi- 
cal and hospital services and for the service of other 
persons to perform work in the farming operations of 
appellee which he was prevented from doing because of 
his injury. He asked the recovery of damages in a 
specified amount. 

The answer of appellant denied the claims of appellee 
and specifically denied that appellant was a keeper of 
the bear at any of the times specified by appellee. The 
new matter asserted by appellant was that the bear was 
a domesticated animal, peaceful, gentle, friendly, and 
companionable. It was confined on August 3, 1957, 
in a pen the only exposed side of which was covered 
with wire mesh screen with openings of about one-half 
inch on which was a sign which plainly and readily gave 
notice to all persons of the presence of the bear in the 
pen. There were proper safeguards provided by appel- 
lant for the protection of all persons who might be near 
to the pen from injury by the bear. The pen containing 
the bear was in an area of the sale barn where it was 
not necessary for any person attending a sale to go to 
inspect livestock which would be offered for sale. Ap- 
pellee was a trespasser in the area, knew the bear was 
there, placed his finger in the opening of the enclosure 
to play with it, and because thereof received the alleged 
injuries of which he complains. Any injuries appellee 
suffered were caused by his negligence consisting of his 
placing himself in a position of peril, placing his finger 
in the side of the pen where it could be reached by the 
bear, and his failure to observe and heed the notice of 
the presence of the bear. 

The reply of appellee denied the contents of the answer 
except statements thereof not in conflict with matters 
appellee had alleged, and asserted that the wire mesh 
screen was only on a part of the front of the pen where 
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the bear was kept, did not extend to the corners of the 
front of it or on either side of it, and the portion which 
was screened had the screen on the inside of the wooden 
pen where it was not visible to anyone passing the pen 
and was not visible to appellee. 

The verdict was for appellee. The motion for new 
trial by appellant was denied and judgment was ren- 
dered in accordance with the verdict. This appeal seeks 
to defeat the judgment. 

The record contains substantial evidence tending to 
sustain the verdict and judgment. Appellant and his 
wife were the owners of a sale barn, hereafter referred 
to as the barn, for about 10 years before the incident 
which is the basis of this action. The manager of the 
barn was appellant. A public sale was generally con- 
ducted in it each Saturday commencing at 12:30 p. m. 
and occasionally a sale was held there more frequently 
than once each week. The sales were generally adver- 
tised in the Nebraska City daily paper and by other 
mediums. The public was invited to the place of busi- 
ness of appellant to inspect the property to be offered 
for sale and to attend the sale thereof. The property 
offered and sold consisted primarily of machinery, live- 
stock, and articles of merchandise. The livestock was 
confined in pens in the barn before the sale commenced 
and it was subject to inspection by anyone who desired 
to do so. There had been no restriction on anyone en< 
tering and being in any part of the barn on the day of 
any sale before it was commenced or during the sale. 
The management had invited the pubic to do the things 
mentioned and never prohibited anyone from doing so 
except when it was temporarily necessary because of 
moving livestock from one location in the barn to an- 
other and to and from the sale ring where they were 
sold. The invitation by the management to the public 
to enter and move about in the barn had been accepted 
and enjoyed by many persons. 

The front of the barn was to the south. There was a 
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door in the south end of the barn located about the 
middle of it from east to west. It opened in what is 
spoken of in the record as an aisle or alleyway. It will 
be called an alley herein. It was about 8 feet wide and 
extended from the south door to the north part of the 
barn. It ended at the south wall of a cattle pen which 
extended north to the north wall of the barn. There was 
a passageway from the alley toward the northwest be- 
tween the southwest corner of the cattle pen spoken of 
above and the northeast corner of the pen in which the 
offending bear, which was an actor in the happening that 
occasioned this litigation, was confined. This passage- 
way extended to two loading docks with a small pen be- 
tween them located in the northwest area of the barn. 
The livestock brought to the barn was unloaded by use 
of the docks and the small pen between them was used 
to confine any animal desired to be temporarily isolated 
for some purpose. The pens for the hogs were east of 
the alley in the southeast area of the barn except the 
last hog pen was divided and the west part of it was 
used to retain small calves. The pens in which cattle 
were confined were north of the hog pens and in the 
northeast part of the barn. The cattle pens extended to 
the north wall of the barn and were all east of the alley. 
Adjacent to the alley on the west extending from the 
south end of the barn to the south wall of the bear pen 
were three office rooms; a space for the auction box, 
the auctioneer, and the scale man; and a space for the 
indoor scale. The sale ring and the seats for persons 
attending the sale were to the extreme west in the sale 
barn. West of the pen in which the bear was kept was 
an office for the veterinarian. 

The south wall of the bear pen was about 10 feet long, 
the west wall was about 9 feet long, and the east wall 
was 5 feet long. There was a diagonal or northeast wall 
from the end of the east wall northwest to near the 
north end of the west wall. The space between the 
northwest end of the diagonal wall and the west wall was 
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occupied by a gate. The floor of the bear pen was con- 
crete. The top of it was a solid floor of an area above 
it in which hay and feed were stored. The south and 
west walls of the pen were made of lumber and the 
east wall was metal. They had no openings. The diag- 
onal or northeast side of the pen was fitted with a fence 
or wall made of 2 x 6’s spiked to supports. The first 
2 x 6 was about 2 inches above the concrete floor. The 
opening between the first and second 2 x 6 was about 
214 inches and the succeeding spaces between the tim- 
bers increased until the last one near the top was about 
5 inches in width. The inside of the 2 x 6’s was covered 
with hailstone wire with openings of one-half inch ex- 
cept it did not extend entirely to the northwest part of 
the northeast wall. The space where it was absent was 
about 2 feet wide at that end. There was an opening 
at the northeast corner of the pen about 30 inches from 
the floor. It was 2 inches wide and 4 inches long. This 
was to accommodate a slide-board latch about 1 inch 
wide and 12 inches long used to fasten a swinging gate 
of a pen north and east of the bear pen when the gate 
was fully opened. It was by this means fastened at the 
northeast corner of the bear pen when the gate was 
fully opened. There was a sign on a plywood board 
about 11 inches wide at one end and 14 or 16 inches wide 
at the other end which was fastened near the top of the 
northeast wall on the outside of the pen 7 or 71% feet 
from the floor. There were written on the board by 
use of a red crayon usually utilized to mark cattle in 
letters 3 inches in height the words: “Bear—Danger.” 
There was no other information concerning the bear 
being on the premises attached to or within the premises 
except that which might have been deduced from the 
character of the enclosure in which the bear was con- 
fined. The bear was black and weighed about 300 
pounds. 

Appellee had been at the barn and in the back part of 
it and had attended sales there probably two dozen times 
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throughout the years before he suffered the injury he 
complains of in this case. He went to the barn at about 
12:30 the afternoon of Saturday, August 3, 1957, for the 
purpose of ascertaining if he could purchase a young 
calf. He knew there was to be a sale there that after- 
noon. He went to the south door. It was in two parts. 
The lower part was closed and latched. It was not 
locked. He entered and proceeded north down the alley 
to the pen where calves were generally yarded. There 
were 5 or 6 calves in the pen. He looked them over and 
then viewed some hogs and went farther north in the 
area. In the back part of the barn he saw some stock 
that was being unloaded into the barn. There were no 
baby calves of the kind he was looking for among the 
stock. When he ascertained this he started back towards 
the south door. He had gone some distance when he 
stopped, laid his hand on something he thought was 
a wall, and at the same time something grabbed him. 
He said immediately in the hearing of men standing 
nearby in the area: ‘What they got in that pen?” and 
the men, or one of them, said: ‘“There’s a bear in there.” 
Appellee looked down and said: “Well, he just bit my 
finger off.” Appellee was immediately taken to a doctor. 

There was no sign at the south door and appellee saw 
no sign on or in the barn that day. He had probably 
been in the barn and in the parts that he visited that 
day as many as 24 times on different occasions and each 
time he had seen persons in the building near where the 
bear was kept. He had seen on each visit from one to 
as many as a dozen persons appearing to be inspecting 
stock and engaged in conversation. There were several 
men in the alley when the bear injured appellee August 
3, 1957. It was quite dark around where the bear was 
kept. Appellee had no notice, information, or knowl- 
edge that there was a bear kept in the barn at any time 
until after he was injured August 3, 1957, when some- 
one nearby in answer to the inquiry what was in the 
pen stated that there was a bear in there. 
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The wire attached to the northeast wall of the bear 
pen did not extend entirely to the northwest end of it. 
It lacked doing so by about 2 feet and there was no wire 
on the gate at the northwest part of the pen. There 
were openings in the material of which the gate was 
made. At the northeast corner of the bear pen there 
was a Space between the wire and the east metal wall. 
It was 2 inches wide and 4 inches long and about 214 
feet from the floor. It was at that place appellee had 
his hand when he thought he was putting it on a wall 
and when he was injured. Appellee made an inspection 
of the barn on, he thinks, Monday, August 5, 1957. That 
was when he learned about the opening in the wire on 
the northeast wall of the pen, the wire on the northeast 
wall of the pen, the sign attached to that wall, and 
many other facts concerning the pen in which the bear 
was kept. He then learned the sign that was posted 
on the wall was of a character and in such a position 
that it would probably not have been seen by anyone 
a stranger to it by walking past it in the passageway 
along the diagonal side of the pen. If one had ap- 
proached the side of the pen from the northeast it is 
probable the sign might have been seen. The distance 
of it from the floor made vision of it improbable to one 
who had no knowledge it was there. When appellee, 
his attorney, and Ernest Davis were near the northeast 
corner of the pen on August 5, 1957, the bear put one 
of his feet through the opening in the wall above de- 
scribed and raked it down one of the legs of Ernest 
Davis. He was then standing about 1 foot or 114 feet 
from the wall of the pen. 

A witness testified he was at the barn June 16, 1957, 
to remove some pigs and a calf he bought the day before. 
He was there about 8:30 or 9 o’clock in the forenoon. It 
was Sunday and there was no one in the barn. When 
he opened a gate to let the stock out of the pen in which 
they were yarded he stepped back and as he did so 
something grabbed him by one of the legs of his pants. 
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He looked in the pen which was behind him and saw 
the bear there. The witness was probably a foot from 
the bear pen. He did not know that there was a bear 
in the barn. The bear caused a couple of scratches on 
the leg of the witness. He had no way of knowing 
whether the bear was being playful or desirous of do- 
ing damage. 

There was testimony that a witness heard an em- 
ployee of appellant on August 3, 1957, between 11:30 
a.m. and 12 noon state to two men, strangers to the wit- 
ness, who were walking towards the bear pen to stay 
away from it because the bear had been vicious lately. 
The witness said the bear had been making a lot of 
noise in the pen on that occasion. 

The bear was purchased at the barn from a stranger 
by Russell Glover in the latter part of October 1956. He 
was the owner of the bear while it was kept at the 
barn. He bought the feed and he cared for the bear. 
When he could not do so he arranged for Rose Schalk 
to feed and look after the bear. Russell Glover was a 
trucker. He owned and operated his trucks. He also 
raised and sold Shetland ponies. He owned 40 of them. 
He was not, insofar as the record shows, interested in 
any way in the barn operated by appellant. Russell 
Glover arranged with appellant for permission to con- 
fine the bear in the barn and keep it there until he made 
other arrangements. The bear was, with the knowledge 
and consent of appellant, kept in the barn from the time 
it was purchased in October of 1956 until it was dis- 
posed of in October 1957. Appellant secured or per- 
mitted his picture to be taken with the bear a week or 
2 weeks after it was purchased. He was shown in the 
picture feeding the bear the contents of a bottle by 
holding the bottle so that the bear could consume its 
contents. The bear was trained to some extent. It was 
said the bear could perform 16 tricks. Appellant at 
various times during the period when the bear was kept 
in the barn exhibited it in the sale ring during sales 
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for the entertainment of the persons attending them. 
This was done to create good public relations and liven 
up the bidding at the sale. Appellant said he had fun 
with the bear. It apparently enjoyed drinking pop 
from a bottle. When appellant had a bottle the bear 
would follow him without a leash or anything of that 
nature. Appellant told of a special sale of new mer- 
chandise brought by a man from Omaha. The sale got 
“draggy.” The sale was interrupted and appellant 
equipped himself with a bottle of pop and the bear fol- 
lowed him to the sale ring and performed for the sale 
attendants. There was an employee of appellant who 
showed the bear on a few occasions in the sale ring. 
The bear was not led or controlled by a collar, chain, 
rope, or any equipment of that kind. It was always led 
or controlled with a bottle of pop. The bear was useful 
to the business, according to the testimony of appellant. 
He said people were interested in seeing anything of 
that nature which was attractive and that is helpful to 
business. It helps solve the problem of getting people 
to attend the sales. There were many people who came 
to the barn to see the bear. 

The finger of appellee that was injured on August 
3, 1957, is referred to in the record as the index finger, 
the third finger, and the fourth finger of his right hand. 
It was the finger on the right hand that was next to his 
little finger. It was severed at the distal or last joint. 
Appellee called on his doctor immediately following 
the accident, was sent to a hospital, lockjaw serum was 
administered to him, and his hand was operated on 
that afternoon. The operation consisted of cutting back 
the bone sufficiently to get covering of the end of the 
amputated finger and closing the finger in a proper 
manner. The danger of inflammation or infection in 
the injured membrane from the bite of an animal was 
much greater than from a cut in the flesh. The in- 
jured member was treated and dressed 7 times from the 
date of the injury to September 13, 1957. The doctor 
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examined the hand 4 days before the trial of this case 
was commenced. 

Appellee experienced inflammation in the finger. 
This resulted in stiffness in the surrounding area and 
this has an influence on the strength of the hand as 
long as the infection persists in the finger which is 
demonstrated by the presence of stiffness. Appellee was 
not able to bring the affected finger down completely 
when the doctor last saw the hand March 14, 1958. Ap- 
pellee complained then that the end of the finger was 
tender, the finger was stiff, and appellee had to exer- 
cise care about exposing it to cold. He could not tolerate 
cold in that finger as in his other fingers. The circula- 
tion in the finger is impaired and this is why it gets 
cold. The strength of the hand was then and will be 
definitely affected and will be demonstrated in such 
efforts as attempting to climb a ladder, milking a cow, 
and things of that sort. The decreased strength was 
caused by the loss of membrane. The full extent and 
duration or persistence of disability could not be defi- 
nitely determined. The condition might improve but 
only time will tell. In any event appellee will have 
some permanent disability. He was subjected to pain 
and suffering and he was caused expense for medical 
and hospital services and some expense in employing 
others to perform the work he would have done in his 
farming operations. 

Appellee had the verdict in the trial court. In con- 
sidering and deciding the sufficiency of the proof to sus- 
tain the verdict for him the evidence must be viewed 
most favorably towards him, controverted matters must 
be resolved in his favor, and he must have the benefit of 
any reasonable inference deducible therefrom. Werner 
v. Grabenstein, 165 Neb. 231, 85 N. W. 2d 297. It is be- 
cause of this that only the evidence tending to support the 
verdict is noted in the foregoing recitation and evidence 
contradictory of it has been disregarded. 

Appellant argues that the verdict for appellee rests 
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on conjecture and speculation because of absence of 
proof as to how the finger was injured and that there 
is no evidence it was bitten off by the bear. The cir- 
cumstances disclosed by the evidence as recited above 
are sufficient to justify if not to compel a conclusion 
that appellee was injured by the bear. The jury found 
that was the fact and the proof sustains the verdict. 
Equally important are the allegations of the answer 
which amount to an admission of that fact. The answer 
says appellee knew the bear was in the pen because of 
which he went to it, found an opening in it through 
which he placed his finger and invited the bear to play 
with appellee, “and the alleged injury which the plain- 
tiff received and which he complains of in his petition 
was received when he put his finger into the pen.” The 
argument made in this respect is contradicted by the 
proof and the answer. 

Appellant asserts that the case of appellee must fail 
for the reason that he was guilty of contributory negli- 
gence as a matter of law by placing himself in a position 
of obvious danger without taking precautions which a 
reasonably prudent man would have observed under the 
circumstances. The court submitted the issue of con- 
tributory negligence of appellee to the jury and it re- 
solved the issue favorably to him. Appellee was in- 
vited to be where he was in a place of business open 
to the public. He had a right to assume it was reason- 
ably safe and free from hazards. Perrine v. Union 
Stock Yards Co., 81 Neb. 790, 116 N. W. 776; Luther 
v. Farmers Union Cooperative Assn., 119 Neb. 676, 230 
N. W. 662. Appellee had no notice, information, or 
knowledge of the presence of a wild, vicious animal 
therein. He was not charged with assuming he might 
have a finger bitten off by a bear while he was there. 
The trial court made a more favorable submission in 
this respect than appellant was entitled to have. The 
record would not have supported a finding of contribu- 
tory negligence of appellee. The issue concerning it 
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should have been eliminated from the case by the trial 
court. However, the appellant cannot complain be- 
cause it was submitted to the jury. 

The discussion in this case is more extensive than the 
condition of the record requires. It extends to such 
question as the doctrine of absolute liability of an 
owner or keeper of a wild animal for injuries inflicted by 
it as opposed to the view that the basis of the liability 
of the owner or keeper of a wild animal for injuries in- 
flicted by it is negligence in the manner or place of 
keeping the animal as in the instance of actions of 
personal injury generally. It is fortunately not neces- 
sary or proper in the status of this case to consider the 
conflicting authorities concerning the nature of the lia- 
bility of such an owner or keeper for an injury done 
by a wild animal. Negligence of appellant was made 
the basis of the cause of action by the specifications of 
the petition. Appellee considered the case to be one for 
a tort sounding in negligence. He requested the court 
by a proposed instruction to advise the jury that it must 
find appellant guilty of negligence in one or more of the 
respects charged against him by appellee as a condition 
of any liability of appellant to appellee. The parties 
each asked the court to include in its charge to the jury 
that the law imposed upon the keeper of a wild animal 
the duty of exercising “a high degree of care” and to 
keep the animal in such a place and in such a manner as 
to prevent it from injuring any person; and that failure 
in that regard was a prerequisite of the liability of the 
keeper of the animal for injury caused by it. The trial 
court acceded to these requests and accordingly charged 
the jury. The parties may not complain effectively of 
the action of the court which they induced. A litigant is 
restricted in this court to the theory of the case on 
which it was presented to the trial court. If a trial has 
been had on the theory presented by the pleadings, 
the case will be treated in this court on that identical 
basis. If a certain theory on any issue is relied upon 
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by the parties at the trial as the proper one, it will be 
adhered to on an appeal whether or not it is correct. 
Twenty Club v. State, ante p. 37, 91 N. W. 2d 64; Ring 
v. Duey, 162 Neb. 423, 76 N. W. 2d 433; Bohmont v. 
Moore, 141 Neb. 91, 2 N. W. 2d 599. 

The evidence reviewed above permitted the jury to 
find that appellant was negligent in the place and the 
manner in which the bear was kept, with his knowl- 
edge, consent, and participation, in one or more of the 
specifications of negligence pleaded in the petition of 
appellee. The trial court could not have properly de- 
cided the case as a matter of law as appellant requested 
at the trial and as he argues should be done in this 
court. If a litigant who had the burden of proof pro- 
duced evidence sufficient to sustain a finding for him, 
the trial court could not disregard it and decide the case 
as a matter of law. Long v. Whalen, 160 Neb. 813, 71 
N. W. 2d 496; Stanley v. Ebmeier, 166 Neb. 716, 90 N. 
W. 2d 290. 

Appellant complains because the trial court did not 
permit the jury to determine whether or not he was 
the keeper of the bear at the time of the injury to ap- 
pellee. The petition charged that appellant kept the 
bear in a pen in the barn. The proof without dispute 
is that the bear was in a pen of the barn from the time 
he was purchased, for many months thereafter, and 
at the time of the injury important to this case, with the 
knowledge, consent, and participation of appellant. The 
record does not speak of the owner of the bear being at 
the barn or doing anything concerning the bear except 
he sometimes fed it, how often is not shown, provided 
the feed for the bear, and arranged with another to 
feed it the major portion of the time when the owner 
was not there. There is silence as to any other act 
directly involving the bear by the owner. Appellant had 
fun with the bear. He got in the picture with the 
bear when it was taken by a representative of the 
daily paper in Nebraska City a short time after the 
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bear was purchased. Appellant took the bear from its 
pen into the sale ring during sales and exhibited it for 
the entertainment of the persons attending the sales to 
whom appellant expected to make sales of property. 
The bear was useful in the business of appellant. It 
was used as a promotional incident of the business. An 
employee of appellant showed the bear in the sale ring 
on one or two occasions. The bear was on and in the 
property of appellant and he could have compelled the 
removal of the bear at any time. Appellant was in 
control of the bear and the property and without any 
doubt or question harbored the bear while it was in 
Nebraska City for about 1 year. The ownership of the 
bear is not important in this case. 

Manger Bros. v. Shipman, 30 Neb. 352, 46 N. W. 527, 
considered these facts: Manger Bros. were in business. 
They operated a butcher shop. A younger brother ob- 
tained a pet wolf or coyote, kept it there some months, 
and then went to another state. He left the coyote with 
his brothers. It was on occasion tied in front of the 
place of business and at other times in the back yard 
adjacent to the place of business of the brothers. Com- 
plaint was made of its presence and the brothers were 
asked to remove it. They disclaimed ownership and 
made no effort to dispose of the coyote. One of the 
brothers claimed that it was owned by an employee. 
The brothers testified they had no knowledge the wolf 
was kept in the back yard but the court said that was a 
matter for the jury. The verdict was for the plaintiff 
and in affirming the judgment entered thereon the 
court said: “That the injuries inflicted on the defend- 
ant in error were of a very serious character is shown 
by all the testimony, and that these were inflicted by 
the wolf in question, and it is clearly shown that this 
wolf was kept on the premises of the Manger Bros. 
and fed with meat from the shop. These were cir- 
cumstances which it was the duty of the jury to weigh 
with the testimony of the Manger Bros., as showing what 
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was actually done by them in the premises, either per- 
sonally or by their employees. The damages are not 
excessive and there is sufficient testimony to sustain 
the verdict.” 

Miller v. Reeves, 101 Wash. 642, 172 P. 815, declares: 
“A person harboring a vicious dog, knowing its vicious 
propensities, is liable in damages for injuries it may 
cause, although not its owner.” It is said in the opin- 
ion in that case: “That a person harboring a vicious 
animal, knowing of its vicious propensities, although 
not its owner, is liable in damages for the injuries it 
may cause another, is well settled by the authorities. 
In the English case of McKane v. Wood, 5 C. & P. 1, 
it is said: ‘The harboring a dog about one’s premises, 
or allowing him to resort there, is a sufficient keeping 
of the dog to support this form of action.’ In 3 Cor- 
pus Juris, 106, the rule is laid down in this language: 
‘A man may own an animal and yet not be its keeper. 
The word “keeper” is equivalent to “the person who 
harbors.” Harboring means protecting, and one who 
treats a dog as living at his house, and undertakes to 
control his actions, is the owner or keeper within the 
meaning of the law.’” 

In Hayes v. Miller, 150 Ala. 621, 43 So. 818, 124 Am. 
S. R. 93, 11 L. R. A. N. S. 748, the defendant Kelly 
was leading a wolf by means of a chain in a street of a 
town when it bit and wounded the plaintiff. Kelly 
was accompanied by the defendant Hayes who was held 
by the court to have been in possession of the animal. 
The judgment was against Hayes because Kelly died 
before the trial of the case. The court said: “A per- 
son in possession of a wolf in the street of a city is lia- 
ble for injuries sustained by the bite of such animal 
whether the person in possession of same is the owner 
or not.” 

In Malloy v. Starin, 113 App. Div. 852, 99 N. Y. S. 
603, it is stated: “It is claimed by the defendant, how- 
ever, that he was neither the owner nor the keeper of 
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the bear, and that it was not in a place to which the 
public had access. That he was not the owner of the 
bear is manifest, but that it was in the custody and 
under the control of the defendant’s servants is also 
clear. * * * It was in his keeping.” 

Vredenburg v. Behan, 33 La. Ann. 627, announces 
the rule on this subject by quoting from Sherman and 
Redfield on Negligence, pp. 227 and 228, as follows: 
“ “One who harbors a dangerous animal on his premises, 
though not his owner in any sense, is nevertheless re- 
sponsible for injuries committed by it while on or near 
his premises, to the same extent as if he owned it.’” 

In 2 Am. Jur., Animals, § 64, p. 741, it is stated: 
“In an action for injuries inflicted by a dog it is not 
essential that the defendant be the actual owner, as 
in law the keeper or harborer of a dog is charged with 
the same duty to restrain it, if he is aware of its pro- 
pensity to commit injuries, that is imposed on an 
owner of the animal, and it is well settled that at com- 
mon law one who harbors or keeps a dog with knowledge 
of its vicious nature is liable for the injuries caused by 
it.” See, also, City of Tonkawa v. Danielson, 166 Okl. 
241, 27 P. 2d 348; Barber v. Hochstrasser, 136 N. J. Law 
76, 54 A. 2d 458; Hayes v. Smith, 62 Ohio 161, 56 N. E. 
879; Annotation, Ann. Cas. 1914B 606; Annotation, 11 
L. R. A. N. S. 748. 

It is not necessary to prove that the owner or har- 
borer had knowledge of the vicious nature of the wild 
animal causing the injury as he is conclusively pre- 
sumed to have such knowledge. Hayes v. Miller, supra; 
Malloy v. Starin, supra; Vredenburg v. Behan, supra; 
Annotation, 69 A. L. R. 511. 

Appellant objected to the offer of the tables of life 
expectancy and he argues that there was error in ad- 
mitting them in evidence. There was evidence that 
appellee had suffered permanent injury. It does not 
appear that the admission of the tables was prejudicial 
to appellant or that the trial court abused its discre- 
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tion in that regard. Their admission was not erroneous. 
Henry v. City of Lincoln, 97 Neb. 865, 151 N. W. 933; 
Lyons v. Joseph, 124 Neb. 442, 246 N. W. 859; Bresley 
v. O’Connor, Inc., 163 Neb. 565, 80 N. W. 2d 711. 

Appellee testified over objection that immediately 
after he was injured he said in the hearing of some 
men who were standing nearby: “What they got in 
that pen?” Someone answered: “There’s a bear in 
there.” Whereupon appellee said: “Well, he just bit my 
finger off.” Appellant contends that the inquiry of 
appellee and his statement above quoted were self- 
serving and inadmissible. Appellant does not object 
to the statement of a bystander: “There’s a bear in there.” 
The statements of appellee were made under the im- 
mediate force of the circumstances and not as an 
afterthought. They related to facts which are otherwise 
established in the record beyond dispute. They were 
part of the res gestae. The court did not abuse its 
discretion in admitting the evidence. Bowers v. Kugler, 
140 Neb. 684, 1 N. W. 2d 299, states: “The res gestae 
statement must be made under the immediate force of 
circumstances, and not as an afterthought.” See, also, 
Suhr v. Lindell, 133 Neb. 856, 277 N. W. 381. 

The judgment should be and it is affirmed. 

AFFIRMED, 


GENERAL CREDIT CORPORATION, APPELLEE, v. IMPERIAL 


CASUALTY AND INDEMNITY Co., APPELLANT. 
95 N. W. 2d 145 


Filed February 20, 1959. No. 34489. 


1. Contracts. Where words or other manifestations of intention 
bear more than one reasonable meaning an interpretation is 
preferred which operates more strongly against the party from 
whom they proceed, unless their use by him is prescribed by law. 

2. Insurance. This rule finds frequent application in regard to 
policies of insurance, which are ordinarily prepared solely by 
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the insurance company, and therefore, the words of the policies 
are construed most strongly against it. 

The provision in a policy of insurance that in case 
the lessee, mortgagor, or owner shall neglect to pay any pre- 
mium due under a policy the lienholder shall, on demand, pay 
the same, is a condition which requires the lienholder to pay 
the premium on the insurance involved from and after the date 
of the demand if the lienholder desires to keep the insurance 
in force. 


APPEAL from the district court for Adams County: 
Epmunp Nuss, Jupce. Affirmed. 


Stiner & Boslaugh, for appellant. 
Conway & Irons and John N. Marvel, for appellee. 


Heard before Sruvmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


Stmmons, C. J. 

Plaintiff, as a lienholder, brought this action to recover 
the amount allegedly due it for damages sustained to 
two automobiles. The action is on a policy of insurance 
issued by the defendant to the Service Trucking Com- 
pany. There was a loss payable clause attached to the 
policy as follows: “Loss or damage, if any, under the 
policy shall be payable as interest may appear to Gen- 
eral Credit Corp. Hastings, Nebraska and this insurance 
as to the interest of the Bailment Lessor, Conditional 
Vendor or Mortgagee or Assignee of Bailment Lessor, 
Conditional Vendor or Mortgagee (herein called the 
Lienholder) shall not be invalidated by any act or 
neglect of the Lessee, Mortgagor or Owner of the within 
described automobile nor by any change in the title 
or ownership of the property; provided, however, that 
the conversion, embezzlement or secretion by the Lessee, 
Mortgagor or Purchaser in possession of the property in- 
sured under a bailment lease, conditional sale, mortgage 
or other encumbrance is not covered under such policy, 
unless specifically insured against and premium paid 
therefor; and provided, also, that in case the Lessee, 
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Mortgagor or Owner shall neglect to pay any premium 
due under such policy the Lienholder shall, on demand, 
pay the same.” 

To the policy was also attached two separate endorse- 
ments covering two automobiles and providing that loss 
should be paid to the insured and the plaintiff as their 
interests may appear. The premium for the insurance on 
each automobile was separately stated as $86. The 
total premium on the policy was stated as $6,701.43. 
Plaintiff alleged collision damage to the two automobiles 
totalling $2,016.44, alleging that its insurable interest 
exceeded the amount of the damages. sustained. 

Defendant answered admitting the issuing of the 
policy and the insurance involved, and that the limit 
of liability for each loss is the reasonable cost of repairs 
less $50 or the actual value of the automobile less $50, 
whichever is lower. 

Defendant further alleged that there is due it the 
sum of $1,786.86 unpaid premium; that pursuant to the 
clause above quoted it had made demand on the plain- 
tiff for that amount and plaintiff had refused to pay it; 
and that there was due the defendant from the plaintiff 
the sum of $1,786.86 to which it is entitled to judgment 
or to have that sum deducted from any amount the 
plaintiff may be entitled to recover from the defendant. 
So stated it appears that defendant seeks to recover 
the unpaid premium on the principal policy, i.e., it is a 
claim for the payment of a premium. 

The cause was tried on a stipulation of facts. It was 
stipulated that the reasonable cost of repairs to the two 
automobiles less deductible amount was $1,839.20, that 
being less than the actual cash value at the time of the 
losses; and that plaintiff’s insurable interest was in ex- 
cess of that amount. 

It was also stipulated that the policy and endorsements 
were in full force and effect at the time of loss. 

We construe the stipulation to mean that plaintiff, as 
against the defendant, was entitled to recover $1,839.20. 
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The facts as to defendant’s claim against the plaintiff 
were also stipulated. There was an unpaid premium 
due on the policy of $1,786.86 which included $45.92 
on the vehicles in which plaintiff had an insurable in- 
terest and $1,740.94 on certain vehicles in which plain- 
tiff had no insurable interest. It was further stipulated 
that ‘‘after the said losses had occurred and the policy 
had been canceled” the defendant had demanded the 
sum of $1,786.86 from the plaintiff. 

A jury was waived. The trial court awarded plaintiff 
judgment for $1,839.20 with interest and costs. It de- 
nied recovery to the defendant. 

Defendant appeals. 

As stated by defendant the appeal here presents pri- 
marily the question of whether the language in the loss 
payable clause “provided, also, that in case the Lessee, 
Mortgagor or Owner shall neglect to pay any premium 
due under such policy the Lienholder shall, on demand, 
pay the same” is a condition or a covenant. 

We conclude that it is a condition and affirm the 
judgment of the trial court. 

In 44 C. J. S., Insurance, § 356(d), p. 1335, the status 
of the decisions on the matter is stated as follows: 
“There is a conflict of authority on the question whether 
or not a mortgagee is liable for premiums on a policy 
containing a clause, usually referred to as a standard 
mortgage clause, declaring that the policy shall not be 
invalidated as to the mortgagee’s interest by any act or 
neglect of the mortgagor, ‘provided’ in case the mort- 
gagor shall neglect to pay any premium the mortgagee 
shall, on demand, pay it. Some authorities have held 
that such clause embodies a contract or covenant on the 
part of the mortgagee to pay the premium on failure 
of the mortgagor to pay it. Other authorities have held 
that such clause, or a similar one, imports a condition 
merely, and not a covenant, and that the mortgagee is 
not liable for the premium, if he does not continue the 
poliey;.*: > *” 
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In 36 Am. Jur., Mortgages, § 329, p. 852, the rule is 
stated as follows: “It is clear that a mortgagee is liable 
for insurance premiums where he contracts for the in- 
surance or makes an express promise to pay therefor. 
In the absence of such contract or promise, however, the 
question of the liability of a mortgagee for premiums 
for insurance on the mortgaged property is one as to 
which the authorities are in conflict. This conflict re- 
sults principally from a division of opinion on the ques- 
tion whether a mortgage clause attached to the policy, 
upon which the contention that the mortgagee is liable 
for the premiums is based, is to be considered as consti- 
tuting a condition of the mortgagee’s right to recover or 
a covenant imposing a personal obligation. In some 
cases, it is held that such a clause does not merely pre- 
scribe a condition on performance of which the mort- 
gagee might entitle himself to the benefits of the insur- 
ance, but contains an express promise by the mortgagee 
to pay the premium in case of default by the mortgagor, 
where the policy is delivered to and accepted by the 
mortgagee.” 

The question is the subject of annotations in 47 A. 
L. R. 1126, 56 A. L. R. 679, and 83 A. L. R. 105. The an- 
notation in 47 A. L. R. on page 1126 follows the opinion 
in Farnsworth v. Riverton Wyoming Refining Co., 35 
Wyo. 334, 249 P. 555. Of that decision the annotation 
says: ‘“* * * the opinion in the latter case leaves little, 
if anything, to be said upon the subject under annota- 
tion, so far as adjudicated opinion is concerned. A more 
exact, exhaustive, and thoroughly analytical discussion 
of the authorities can scarcely be imagined.” This case 
is repeatedly followed by later decisions in other juris- 
dictions in holding that the clause constitutes a condi- 
tion and not a covenant. The effect of this decision is 
that the default of the mortgagor brought the condition 
of the policy into full force and effect as a separate con- 
tract between the insurance company and the mortgagee 
subject to a condition subsequent, to wit, the payment 
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of the premium on demand on penalty of losing rights 
prospectively if the demand were not complied with, 
but under no obligation to pay the premium if the mort- 
gagee preferred to let the policy lapse. The annotation 
in 56 A. L. R. on page 679 follows the opinion in White- 
head v. Wilson Knitting Mills, 194 N. C. 281, 139 S. E. 
456, where the clause was held to be a condition. The 
opinion states: “We concur in the opinion of the major- 
ity of the courts that the clause in question is a condi- 
tion and not a contract or covenant. To hold otherwise 
would be to render the mortgagee liable for such pre- 
miums even after its interest in the mortgaged premises 
had expired, either by foreclosure or payment of the 
mortgage.” The opinion also states: “According to 
the clear weight of authority in other jurisdictions, where 
the clause in question has been construed, it is held to 
be a condition, and not a covenant. In fact, in but two 
cases has a contrary conclusion been reached, and they 
have not been followed in the more recent decisions.” 
The annotation in 83 A. L. R. on page 105 follows the 
opinion in Stoddart v. Black, 134 Kan. 838, 8 P. 2d 305, 
a case which held the clause to create a covenant on the 
part of the mortgagee to pay the premium on the condi- 
tion named. We shall discuss this case later herein. 
The annotation states: ‘While the cases are in irrecon- 
cilable conflict, according to the clear weight of author- 
ity,—as shown by the earlier annotations,—such lan- 
guage is to be construed as a condition only, and not as 
a covenant.” 

In 2 Cooley’s Briefs on Insurance (2d Ed.), Premiums 
and Assessments, ch. VIII, § 2(f), p. 1517, it is stated: 
“A question of some interest has arisen as to the liability 
of the mortgagee for premiums under the standard mort- 
gage clause. This clause, making the policy payable to 
the mortgagee as his interest may appear, declares in 
substance that the policy as to the interest of the mort- 
gagee shall not be invalidated by any act or neglect of 
the mortgagor, but that, in case the mortgagor or owner 
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shall neglect to pay any premium due, the mortgagee 
shall, on demand, pay the same. In some of the earlier 
cases construing this clause it was held that the clause 
was, in effect, a covenant or an absolute promise on the 
part of the mortgagee to pay the premium on the mort- 
gagor’s default, and not a mere condition, on the per- 
formance of which he might, at his option, entitle him- 
self to the benefits of the clause. * * * But the later 
cases have rejected this doctrine, and have held that 
the provision for payment of premiums by the mort- 
gagee is not an absolute promise on the mortgagee’s 
part to pay the premiums, but merely makes such pay- 
ment a condition to his recovery.” 

In Restatement, Contracts, § 260, p. 373, it is stated: 
“If in an agreement words that state that an act is to 
be performed purport to be the words of the person who 
is to do the act, the words are interpreted, unless a con- 
trary intention has been manifested, as a promise by 
that person to perform the act. If the words purport to 
be those of a party who is not to do the act they are 
interpreted, unless a contrary intention has been mani- 
fested, as limiting the promise of that party by making 
performance of the act a condition.” In the comment 
it is said: ‘b. If a contract is clearly unilateral as is 
the case with many if not most policies of insurance, 
the answer to the question to whom must the language 
be attributed admits of no doubt. In such a contract 
only one party speaks, and that is the covenantor or 
promisor. Any clause, therefore, in a policy of insur- 
ance, requiring any act to be done by the insured, will 
make that act a condition of the covenant or promise 
of insurance.” 

A discussion citing the above statement in Restate- 
ment is made by Williston in his work on contracts. 3 
Williston on Contracts (Rev. Ed.), § 672, p. 1930. He 
states: “The matter has been well expressed by Pro- 
fessor Langdell: ‘Moreover, the words of such a clause 
will have, in fact, a different meaning, according to the 
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party who uses them. If they are used in a contract 
by the party who is to do the act, they plainly import 
that he binds himself to do it; while, if they are used 
by the party for whose benefit the act is to be done, 
they fairly mean that he will require it to be done, ie., 
that his own obligation shall be conditional upon its 
being done. How then shall it be ascertained to whom 
the language of such a clause is to be imputed? If the 
contract be clearly unilateral (e.g., a policy of insur- 
ance), of course the answer to this question admits of 
no doubt. In such a contract only one party speaks, and 
that is the covenantor or promisor. Any clause, there- 
fore, in a policy of insurance, requiring any act to be 
done by the insured, will be a condition of the covenant 
or promise of insurance, though its language may more 
naturally import a covenant or promise by the insured.’ ” 

It is stated in 14 Appleman, Insurance Law and Prac- 
tice, § 7842, p. 39, that: “One of the most puzzling re- 
sults reached by the courts arises in connection with the 
type of mortgage clause which has been variously termed 
the ‘standard’, ‘New York’, or ‘union’ clause. It will be 
recalled from the previous discussion that this clause 
gives great rights to the mortgagee and protects him 
under circumstances where the mortgagor would re- 
ceive no indemnification. However, in return for that 
special protection, the mortgagee is to pay upon demand, 
if the mortgagor defaults, such premiums as may be due. 
This would seem to be clear in itself, to be fair, based 
upon a proper consideration, and to be an agreement of 
the mortgagee arising through his request of the loss 
payable clause, acceptance of the policy, or silent ac- 
quiescence. However, the vast majority of courts have 
reached the somewhat surprising conclusion that such 
agreement to pay is not a covenant on the part of the 
mortgagee to pay premiums which can be enforced by 
the insurer, but is merely a condition to his right to re- 
cover the insurance proceeds. Mortgagees are not to 
be blamed for striving to achieve this result, as it places 
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them in the enviable position of being able to harvest a 
crop without first sowing seed.” 

We state his reasons with the comment that the courts 
do not seem to have been of like mind. 

Appleman further states: “Elsewhere it has been 
stated that such proviso embodies a conditional promise 
of the mortgagee to pay premiums.” Here he cites only 
Baker v. Fargo Building & Loan Assn., 64 N. D. 317, 252 
N. W. 42. We discuss that case later herein. 

We now go to the decisions. 

It is stated in the text and some of the decisions that 
the clause is a New York standard clause. 

Coykendall v. Blackmer, 161 App. Div. 11, 146 N. Y. 
S. 631, was an action to recover premiums. The court 
referred to the clause here involved as being a “New 
York Standard” clause. It held the clause to be a con- 
dition and not a covenant and that if the mortgagee, on 
demand, failed or refused to pay the premium he was 
“no longer” entitled to avail himself of the provisions 
of the policy. 

The same question again arose in St. Lawrence County 
Farmers’ Ins. Co. v. Thompson, 150 Misc. 532, 270 N. Y. 
S. 898, where this clause was held to be a condition and 
not a covenant. The court in doing so followed the 
Coykendall decision. The decision was affirmed in 
242 App. Div. 747, 274 N. Y. S. 1007, by the appellate 
division of the Supreme Court, and in 266 N. Y. 604, 195 
N. E. 220, by the Court of Appeals. 

In John N. Acuff Co. v. Bankers Trust Co., 157 
Tenn. 99, 7S. W. 2d 52, the court held that the clause 
was not a covenant but a condition. It cited only as 
authority Farnsworth v. Riverton Wyoming Refining 
Co., supra, and quoted from the A. L. R. annotation. 

We have already referred to Whitehead v. Wilson 
Knitting Mills, supra, where the Supreme Court of North 
Carolina held the clause to be a condition and not a 
covenant. 

In Commercial Union Assur. Co., Ltd. v. Burlington 
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County Trust Co., 11 N. J. Misc. 404, 166 A. 479, the 
district court of New Jersey held the clause to be a 
condition, a promise of the mortagee to pay the pre- 
mium if it chose to do so and continue the insurance. 

In Margolies v. Providence Bank (Pa.), 44 District 
and County Reports 88, the court following the decision 
in Farnsworth v. Riverton Wyoming Refining Co., supra, 
held that the mortgagee was not liable to the insurers 
for premiums unless the mortagee assumed the lia- 
bility after notice that the premiums were in default. 

In Wharen v. Markle Banking & Trust Co., 145 Pa. 
Super. 99, 20 A. 2d 885, the Superior Court of Penn- 
sylvania held that the provision was not a covenant 
but a condition giving effect to the secondary contract 
between the insurer and the mortgagee. It cited 2 
Cooley’s Briefs on Insurance (2d Ed.), Premiums and 
Assessments, ch. VIII, § 2(f), p. 1517, and 26 C. J., 
Fire Insurance, § 115, p. 1138. 

In Prudential Ins. Co. v. Franklin Fire Ins. Co., 180 
S. C. 250, 185 S. E. 537, the court held: “* * * the pro- 
vision that ‘the mortgagee shall, on demand, pay’ the 
premium, is a condition and not a covenant. That is to 
say—the language so construed does not create such a 
contract or covenant on the part of the mortgagee as 
would support a cause of action in behalf of the insurer 
for the recovery from the mortgagee of the unpaid 
premium.” 

In Schmitt v. Gripton, 77 Cal. App. 429, 247 P. 505, 
the District Court of Appeal held that the provision 
was to be construed most strongly against the insurer 
and held that the clause was a condition and not a cov- 
enant that would require payment by the mortgagee in 
the absence of an express or implied promise. 

In George H. Olmstead & Co. v. Metropolitan Life 
Ins. Co., 118 Ohio St. 421, 161 N. E. 276, the court was 
called upon to construe the clause. It cited the Kansas 
and North Dakota cases, holding the clause to be a 
covenant. It then cited many cases holding the clause to 
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be a condition. It then held: “Without analyzing, ap- 
proving, or disapproving the logic of these several de- 
cisions or attempting to say where the weight of au- 
thority prevails, the fact that such respectible author- 
ity is in irreconcilable conflict, and was so long prior 
to the execution of the insurance contracts here under 
consideration, coupled with the fact that the lower 
courts in the instant case are in disagreement as to 
whether the clause is a covenant or a condition, presents 
such persuasive argument of the ambiguity of the 
clause that if this court were in accord as to the un- 
ambiguity of the clause it would hesitate to so declare. 
However, if this clause were here for consideration as 
an initial question, we could not find it to be otherwise 
than ambiguous. Having reached the conclusion that 
the clause is ambiguous, and reasonably as susceptible 
to a construction as a condition as it is to a construc- 
tion as a covenant, no other course presents itself than 
a construction most strongly against the party that 
selected the language and most favorably toward the 
party sought to be charged by it.” 

We now go to the decisions of the two courts that 
hold such a clause to be a covenant. 

St. Paul Fire & Marine Ins. Co. v. Upton, 2 N. D. 
229, 50 N. W. 702, construed the clause to be a promise 
of the mortgagee to pay the insurance premium in 
case of the failure of the mortgagor to pay it. The case 
was decided in 1891. The writers agree it is the initial 
decision of the courts on this matter. 

In Boston Safe Deposit & Trust Co. v. Thomas, 59 
Kan. 470, 53 P. 472, the Supreme Court of Kansas con- 
strued the clause to be a covenant and not a condition, 
following and citing the North Dakota decision. 

In 1930 the Court of Appeals of Georgia decided 
Security Ins. Co. v. Eakin, 41 Ga. App. 257, 152 S. E. 606. 
It quoted from and followed the North Dakota and Kan- 
sas cases above cited. 

In 1932 the Supreme Court of Kansas again had the 
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question before it in Stoddart v. Black, supra. The 
court, citing its previous decision and the North Dakota 
decision, refused to overrule its previous holding. The 
court then discussed the meaning of the word “pro- 
vided.” It then cited and quoted from Security Ins. Co. 
v. Eakin, supra. It agreed there was diversity of opinion 
in the courts but saw no reason to change its previous 
construction of the clause. In 1934 the Supreme Court 
of North Dakota had the same question again before it 
in Baker v. Fargo Building & Loan Assn., supra. It 
was asked to overrule its decision in St. Paul Fire & 
Marine Ins. Co. v. Upton, supra. It cited and quoted at 
length from the Kansas case of Stoddart v. Black, supra, 
and from the Georgia case of Security Ins. Co. v. Eakin, 
supra. It adhered to its earlier decision and said that 
if a change was desirable that appeal should be made 
to the Legislature. 

Then in 1933 the Supreme Court of Georgia decided 
Asher v. Union Assur. Soc., 177 Ga. 662, 170 S. E. 786. 
The court held that the clause was not a covenant but 
merely a condition. It cited many of the cases herein 
referred to and held its ruling to be in accord with the 
weight of authority. 

The Court of Appeals of Georgia then “overruled 
on review” Security Ins. Co. v. Eakin, supra. Asher v. 
Union Assur. Soc., 47 Ga. App. 620, 171 S. E. 238. 

It would appear then that less than 2 years after the 
Supreme Court of Kansas had relied on the Georgia 
case, the court that wrote it had overruled it, and the 
Supreme Court of Georgia had announced a rule 
contra to that of Kansas. It would appear also that at 
the time the Supreme Court of North Dakota filed its 
opinion in Baker v. Fargo Building & Loan Assn., supra, 
in which it relied on the Georgia case, the Georgia case 
had been overruled 2 months prior thereto. 

It is quite apparent from the above authorities that 
courts have found the clause here involved to be sub- 
ject to diametrically different constructions. We con- 
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clude as did the Supreme Court of Ohio in George H. 
Olmstead & Co. v. Metropolitan Life Ins. Co., supra, 
that the authorities present persuasive authority that the 
clause is ambiguous and that “no other course presents 
itself than a construction most strongly against the 
party that selected the language and most favorably 
toward the party sought to be charged by it.” 

To this reasoning may be added the fact that the 
diversity of construction has existed in the decisions of 
the courts for many years, and yet the defendant con- 
tinued to use the language that has caused the diverse 
decisions as to its meaning. In some of the opinions 
above cited it is suggested that had defendant desired 
to make certain of a construction that this clause was 
a covenant, a simple change in language could have 
expressed that purpose clearly. It did not do so. 

It is stated in Restatement, Contracts, § 236, p. 328, 
that: “Where words or other manifestations of inten- 
tion bear more than one reasonable meaning an inter- 
pretation is preferred which operates more strongly 
against the party from whom they proceed, unless their 
use by him is prescribed by law.” 

This language is in accord with our decisions. See 
4 Nebraska Digest, Contracts, Key No. 155. 

Commenting on the rule Restatement says: “This rule 
finds frequent application in regard to policies of insur- 
ance, which are ordinarily prepared solely by the in- 
surance company, and therefore, the words of the policies 
are construed most strongly against it.’ Restatement, 
Contracts, § 236, p. 330. 

We conclude then that the clause here involved is a 
condition and that the condition requires the plaintiff to 
pay the premium on the insurance involved from and 
after the date of the demand if plaintiff desires to keep 
the insurance in force. Such a conclusion is in accord 
with the authorities above cited that construe this lan- 
guage to be a condition. 

It being stipulated here that the insurance was in full 
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force and effect when the losses involved occurred and 
that the demand of the defendant to pay the premium 
was not made until after the losses had occurred and the 
policy had been canceled, it must necessarily follow 
that plaintiff is entitled to judgment for the loss proven 
and is not required to pay the premium demanded. 

It has been noted that of the premium demanded, 
$45.92 was on vehicles in which plaintiff had an in- 
surable interest and $1,740.94 was on vehicles in which 
plaintiff had no insurable interest. Plaintiff not being 
required to pay any premium, it is not necessary to 
decide whether plaintiff, in the event this were a cov- 
enant, would be required to pay only the $45.92 or the 
total of the two items. However, in order that our 
decision may not be misconstrued as relating to the en- 
tire demand in the event a covenant is presented later, 
we point out that the only authority we have found on 
that matter is Stoddart v. Black, supra, which holds 
that where a covenant exists, the obligation to pay ex- 
tends only to the interest of the mortgagee. See, 14 
Appleman, Insurance Law and Practice, § 7842, p. 40; 
44 C. J. S., Insurance, § 356, p. 1336; 36 Am. Jur., Mort- 
gages, § 329, p. 853. 

Defendant in its statement of questions involved ad- 
vises us that the issue here is: Is this clause a condition 
or a covenant? 

We have examined the authorities and determined 
that it is a condition. 

Defendant in its argument concedes that the clause 
constitutes a condition and not a covenant. We have 
examined the authorities on that question in order to 
determine the obligations that attach in each instance. 
Defendant then says: “If the language of the Loss 
Payable Clause constitutes a condition, then there is no 
liability upon the appellee for failure to pay any premium 
due upon demand and the only consequence is that the 
appellee cannot enforce the policy as against the ap- 
pellant. If the language constitutes a covenant, then 
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the appellee becomes liable for any premium due upon 
demand and the appellant has only a right of set-off. 
* * * It is the contention of the appellant that the ap- 
pellee’s breach or failure to perform the condition in 
the policy is a complete defense to the action by the ap- 
pellee upon the policy. * * * the fact that the policy 
in this case had been cancelled at the time the demand 
for payment of premiums due by the mortgagee was 
made is of no importance. Also, the fact that the loss 
had already occurred is of no importance since the policy 
does not specify when the demand should be made. The 
purpose of the demand is simply to notify the mort- 
gagee that the premium is unpaid and that the company 
intends to hold the mortgagee liable for the premium. 
If the mortgagee fails to comply with the demand, then 
a condition of the policy has been broken * * *.” 

Defendant would have us construe the condition so 
that upon demand being made it becomes an absolute 
covenant to pay. 

Defendant would make the demand for payment of 
the premium retroactive. The stipulation does not show 
that there were any payments due at the time the losses 
occurred. As pointed out it is stipulated that the policy 
was in full force and effect when the losses occurred. 

Defendant would have us attach to the condition the 
obligations that result from a covenant and would es- 
cape the obligations that result from a condition. That 
it cannot do. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


Harry GRAVES, APPELLANT, V. RICHARD J. BEDNAR, 
APPELLEE. 
95 N. W. 2d 123 
Filed February 20, 1959. No. 34495. 


1. Army and Navy: Continuances. The intent of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 is that stays granted solely on 
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account of the serviceman’s military service be terminated at 
the expiration of the period specified in the act. 


2. The extent of the stay is limited to the period 
of military service and 3 months thereafter or any part of such 
period. 

3. The determination of an application under 
section 521, 50 U. S. C. A., Appendix, of the Soldiers’ and 
Sailors’ Civil Relief Act, depends on the facts and circumstances 
of each case. 

4. Section 521, 50 U. S. C. A., Appendix, of the 


Soldiers’ and Sailors’ Civil Relief Act, cannot be construed to 
require a continuance on a mere showing that the defendant 
was in the military service. The act clearly requires that there 
be a present and not a mere anticipatory danger. 


APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JupcE. Reversed and remanded 
with directions. 


Theodore L. Kowalski and Norman Denenberg, for 
appellant. 


William P. Mueller and Kennedy, Holland, DeLacy & 
Svoboda, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGy, JJ. 


Srmmons, C. J. 

This action involves an alleged cause of action for 
damages. It comes here on appeal from an order of the 
trial court granting the defendant a continuance under 
the provisions of the Soldiers’ and Sailors’ Civil Relief 
Act, 50 U. S. C. A., Appendix, § 521, p. 545. 

We reverse the order of the trial court and remand 
the cause for trial with directions. 

Plaintiff’s petition was filed October 23, 1953. He 
alleged a collision occurring October 6, 1953, between 
a motorcycle he was operating and an automobile de- 
fendant was operating. Plaintiff sought recovery of 
damages to person and property. Defendant answered 
on November 23, 1953. He denied negligence, alleged 
contributory negligence, and denied liability. 
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It appears that the defendant was ordered to active 
duty with the United States Army on July 2, 1954, and 
either entered on active duty then or in September 
1954, for a period of 3 years. 

The cause was stipulated for trial in December 1953. 
Defendant’s deposition was taken by plaintiff on April 
24, 1954, at which time he was represented by counsel. 
In November 1954, it was announced that the case 
would have to be set specially. Plaintiff then, through 
1955 and 1956, made repeated informal efforts without 
success to get the defendant to agree on a date of trial. 

During all of this time it appears that the defend- 
ant was in the United States at Fort Benning, Georgia; 
at school in Virginia; and at Aberdeen, Maryland. He 
came home to Omaha at Christmas time in 1954. He 
was in Omaha again for his father’s funeral in November 
1955, and again at Christmas time in 1956 for his 
wedding. It does not appear that he contacted his 
counsel when at home on those occasions. We find 
no showing that counsel contacted him during any of 
this period. 

Defendant was sent on military duty to France in 
January 1957. At some period—the time is not shown 
—defendant became a commissioned officer in the regu- 
lar army, and determined to make army service a 
career. 

On June 17, 1957, the cause was set for trial in regu- 
lar sequence after pre-trial conference. 

On September 10, 1957, defendant filed a motion for 
continuance, claiming the benefits of the Soldiers’ and 
Sailors’ Civil Relief Act, 50 U. S. C. A., Appendix, § 
521, p. 545. He offered three affidavits in support of 
the motion. One was that of his counsel that it would 
be prejudicial to defendant’s rights to try the cause 
in defendant’s absence. Defendant offered his own affi- 
davit dated September 3, 1957, that he was then on 
duty in France with the Procurement Branch of the 
Judge Advocate Division and with the additional duty 


850 NEBRASKA REPORTS [ Vou. 167 
Graves v. Bednar 


of acting as trial counsel of General Courts Martial; 
that his wife was pregnant and expecting delivery of a 
child in October 1957; that he was living apart from 
other Americans in a rural area without telephone 
service, and several miles from a medical facility; that 
his wife would depend on his services at the time of de- 
livery of the child; and that it would create a “serious 
conflict” with his military duties and “operate as an 
unreasonable hardship” for him to journey to the 
United States “in the next several months.” 

He offered also the affidavit of an “Asst AG Personnel 
Officer,” dated September 3, 1957, to the effect that 
defendant was then serving in Europe and was scheduled 
to return to the United States in January 1960. 

Plaintiff moved to quash the motion for a continuance. 
On September 19, 1957, the trial court denied the mo- 
tion to quash and the motion for continuance was sus- 
tained “until such time as the defendant is able to 
return to the United States to participate in the trial 
of the case.” 

Plaintiff filed a motion for a new trial. 

During the pendancy of that motion the plaintiff 
moved for an order setting the case for trial at the “top 
of the list of cases ready for trial.” Defendant moved 
to quash this motion. Hearing was had on that motion. 
On December 18, 1957, the trial court sustained the 
motion to quash. 

On June 17, 1958, hearing was had on the plaintiff’s 
motion for a new trial. The factual matters herein 
recited were offered in evidence at that time. The 
court in effect re-examined the entire matter. The 
motion was overruled. 

Plaintiff appeals. 

Section 521 of the Soldiers’ and Sailors’ Civil Relief 
Act, 50 U. S. C. A., Appendix, p. 545, provides: “At 
any stage thereof any action or proceeding in any court 
in which a person in military service is involved, either 
as plaintiff or defendant, during the period of such 
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service or within sixty days thereafter may, in the dis- 
cretion of the court in which it is pending, on its own 
motion, and shall, on application to it by such person 
or some person on his behalf, be stayed as provided in 
this Act [sections 501-548 and 560-590 of this Appendix], 
unless, in the opinion of the court, the ability of plain- 
tiff to prosecute the action or the defendant to conduct 
his defense is not materially affected by reason of his 
military service.” 

Section 524 of the Soldiers’ and Sailors’ Civil Re- 
lief Act, 50 U. S. C. A., Appendix, p. 577, provides in 
part: ‘“‘Any stay of any action, proceeding, attachment, 
or execution, ordered by any court under the provisions 
of this Act [sections 501-548 and 560-590 of this Appen- 
dix] may, except as otherwise provided, be ordered for 
the period of military service and three months there- 
after or any part of such period, * * *.” 

In Kindy v. Koenke, 216 F. 2d 907, it was held that: 
“The intent of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940 is that stays granted solely on account of the 
serviceman’s military service be terminated at the ex- 
piration of the period specified in the Act.” The extent 
of the stay is limited to “the period of military service 
and three months thereafter or any part of such period 
* * *%* (Emphasis supplied.) 

The order of the trial court continuing this case “in- 
definitely” as it is expressed in one order or “until 
such time as the defendant is able to return to the 
United States to participate in the trial of the case” 
is clearly an order beyond the discretionary power of 
the trial court and beyond the limitation provided in 
section 524 of the Soldiers’ and Sailors’ Civil Relief 
Act, 50 U. S. C. A, Appendix, p. 577. It accordingly 
must be and is set aside. 

The above conclusion requires a reversal of the trial 
court’s order and a remand of the cause. It does not 
solve the problem of getting this cause set for trial and 
tried. We go then to the question of whether or not 
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defendant was entitled to a stay under the Soldiers’ and 
Sailors’ Civil Relief Act on the showing made. 

In Sullivan v. Storz, 156 Neb. 177, 55 N. W. 2d 499, 
34 A. L. R. 2d 1142, we held that the determination of 
an application under section 521, 50 U. S. C. A., Appen- 
dix, of the Soldiers’ and Sailors’ Civil Relief Act, de- 
pends on the facts and circumstances of each case. 

When the court ruled on this motion in September 
1957, it had a showing as to the defendant that his 
wife was expecting delivery of a child in October 1957, 
and his presence was required there; and that his return 
to the United States “in the next several months” would 
be an “unreasonable hardship.” The unreasonable hard- 
ship contention obviously relates to the wife’s con- 
dition. Within the normal course of things that prob- 
lem would have been removed within a few weeks of 
the date of the affidavit. There is no showing or con- 
tention here that it was not so removed. In any event 
at the time the court re-examined this question in June 
1958, the time of the expected birth as well as the 
“next several months” from September 3, 1957, had 
both passed. So the fact showing of unreasonable hard- 
ship necessarily had no bearing on the final determina- 
tion of this matter. Whatever validity that reason 
may have had, it was but a temporary situation and 
had ceased when the order was entered from which 
this appeal was taken. 

The only other reason advanced for preventing the 
cause being set for trial is that the defendant is on 
military duty in France and is scheduled to rotate 
to the continental United States during January 1960. 
There is no showing or contention that he has applied for 
leave to return to the United States for the trial of this 
cause and of necessity therefrom no showing that he has 
been unable to secure leave. 

In Sullivan v. Storz, supra, we stated: ‘Obviously 
the question of a leave to attend trial would not arise 
until a trial date had been set. Just as cbviously the 
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defendant has not asked for leave nor undertaken to ex- 
plore that situation. He has prevented the case being 
set for trial, an obvious preliminary to such a request. 
He relies upon the fact that he is in the military serv- 
ice as the basis of preventing this cause coming to 
trial.” 

We held: “Section 521, 50 U. S. C. A., Appendix, of 
the Soldiers’ and Sailors’ Civil Relief Act cannot be 
construed to require a continuance on a mere showing 
that the defendant was in the military service. * * * 
The act clearly requires that there be a present and not 
a mere anticipatory danger.” 

As was said by the Supreme Court of Minnesota in 
Luckes v Luckes, 245 Minn. 141, 71 N. W. 2d 850, 54 
A. L. R. 2d 384, in considering affidavits in support 
of a motion for stay under the Soldiers’ and Sailors’ Civil 
Relief Act, a court may attach significance not only to 
what an affiant said but what he failed to say. Ac- 
cordingly we consider the fact that defendant is silent 
either on his asking for leave to attend trial or his 
ability to secure such leave. 

In Stalcup v. Ruzic, 51 N. M. 377, 185 P. 2d 298, this 
situation was presented: A damage action for per- 
sonal injuries in an automobile collision was brought 
against three defendants. Plaintiff secured a judgment. 
One defendant asserted error in the court’s denial of a 
continuance under the act here being considered. The 
opinion recites that defendant was forced “to defend 
at a time when he was in Germany as a member of the 
United States Army.” In affirming a denial of a con- 
tinuance the court said: “The motion did not show 
that any attempt had been made to procure leave for 
appellant so that he could be present at the trial. In 
fact, any showing of diligence on his part is wholly 
lacking, * * *.” 

In Sharp v. Grip Nut Co., 116 Ind. App. 106, 62 N. E. 
2d 774, the court said: “Courts should be alert to ex- 
tend to service.men the full measure of protection 
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afforded by the Act. It has been said, the Act must be 
liberally construed to protect those in the military 
service, and that the discretion vested in trial courts is 
not to be withheld on nice calculations as to whether 
prejudice may result from absence, or absence result 
from the service. * * * With that statement no one could 
disagree, but the man in service must himself exhibit 
some degree of good faith and his counsel some degree of 
diligence.” 

We bear in mind that this cause of action arose before 
defendant’s military service began. It was at issue on 
‘November 23, 1953. Depending on whether defendant 
entered military service in July or September 1954, 
this cause was pending and at issue either 7 or 9 
months before military service began. Thereafter de- 
fendant remained in the continental United States un- 
til January or February 1957. During that time he was 
in Nebraska within the jurisdiction of the court on 
three occasions. It does not appear that he contacted 
his counsel on any of these occasions. It was not until 
September 1957, almost 4 years after the alleged cause 
of action against him arose, that he sought to stay pro- 
ceedings under the Soldiers’ and Sailors’ Civil Relief 
Act. 

We call attention, then, to Glick Cleaning & Laundry 
Co. v. Wade, 206 Ark. 8, 172 S. W. 2d 929, where a con- 
tinuance under the act was refused on the ground that 
defendant did not use due diligence to procure an ad- 
judication of his rights at a time when it could be done. 
The court, affirming the judgment of the trial court, 
discussed the matter of intentional procrastination, the 
absence of a showing of effort made in good faith to 
respond to orderly processes of the court, and the fact 
that defendant did not apply for leave or show that de- 
ferment was refused. In that case the defendant was 
a lawyer. Here the defendant is a law school gradu- 
ate and engaged in legal duties in the army. The court 
then said: “By this we do not mean to say that if 
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duty should call to the service one who has a suit 
pending, such litigant may place his personal interest 
before the national need. The exact contrary is true. 
What is intended is that when, as here, a man knows 
weeks in advance that his application for a commis- 
sion will probably be accepted, and that he will be 
called at a known date, there is a dual duty of making 
ready for induction and of facilitating work of the 
court in the forum where such defendant’s litigable 
interests are pending.” 

Defendant here relies on Rutherford v. Bentz, 345 
Tl. App. 532, 104 N. E. 2d 343. The facts there are 
distinguishable from the instant case. There an auto- 
mobile collision happened on June 9, 1949. Defend- 
ant, a soldier, was not in Illinois when the suit was 
started, and was on his way to Korea. Service upon 
defendant as a “nonresident” was made on the Secretary 
of State. Defendant ‘‘wired” the judge that he was in 
military service on Guam and requested protection of 
his rights under the Soldiers’ and Sailors’ Civil Re- 
lief Act. A guardian ad litem for defendant was ap- 
pointed to defend. Judgment was for the plaintiff. 
The opinion does not show the dates involved except 
that of the accident. However, the cause was deter- 
mined in the court on appeal 214 years after the accident. 
The fact elements there are not comparable to the long 
and inexcusable delay occasioned here. 

Defendant relies on Register v. Bourquin, 203 La. 
825, 14 So. 2d 673. There the automobile accident 
occurred on July 27, 1942. Suit was brought Septem- 
ber 30, 1942. Defendant entered the armed services in 
December 1942. The motion for stay was filed March 
9, 1943. Stay was granted. The question was deter- 
mined on writ of certorari by the Supreme Court on 
June 21, 1943, less than a year after the occurrence 
of the accident. The factual reasons for the court’s 
judgment are not set out. It is patent that the act was 
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not being used for the purpose of delay, after all other 
means of delay had been exhausted. 

Defendant relies on Davis v. Wyche, 224 N. C. 746, 
32 S. E. 2d 358. This also was an automobile accident 
case. The accident occurred October 19, 1940. De- 
fendant entered the service in February 1941. Suit 
was brought in April 1941. In October 1942, the de- 
fendant filed a motion for a stay. He was then in the 
military service in England. A hot war was then in 
progress. He returned to the United States and to the 
“Carolinas” in November and December 1943. He had 
been in combat service and was then under such physical 
disability as to justify a postponement. Later he was 
stationed in Kansas. In June 1944, when the hot war 
was still in progress, the trial court continued the cause. 
Its judgment was affirmed. We need do no more than 
recite the facts of that case to show that it has no con- 
trolling effect on the instant case. 

We find that the evidence of record does not sus- 
tain the granting of a continuance under the Soldiers’ 
and Sailors’ Civil Relief Act. 

We reverse the order of the trial court and remand 
the cause with directions to set the cause down for trial 
at a definite date and to try the issues presented within 
90 days from the date of the mandate herein unless 
hereafter on proper procedures an adequate showing 
is made justifying a stay. 

It is to be remembered that the purpose of the act 
is to protect rights and is not to grant immunity from 
liability. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Dotores LUCILLE WORKMAN ET AL., APPELLANTS, V. CLARA 
D. WorKMaAN, EXECUTRIX OF THE ESTATE oF LEwis M. 
WORKMAN, DECEASED, ET AL., APPELLEES, IMPLEADED WITH 
DELLOUISE WORKMAN CARROLL, APPELLANT. 
95 N. W. 2d 186 


Filed February 20, 1959. No. 34500. 


1. Equity: Infants. A court of equity with notice or knowledge 
of the facts should protect the rights of minors who are not 
properly or adequately represented when their rights are in- 
volved in pending litigation. 

2. Parties. If a complete determination of a controversy in liti- 
gation cannot be had without the presence of other parties, the 
court should require them to be made parties to the case. 

3. Equity. When equity acquires jurisdiction of an action, it will 
retain it for all purposes until the litigation is completely and 
finally determined. 

4. .Trial: Judgments. A motion for summary judgment is not a 
substitute for a demurrer, a motion to dismiss, or for judgment 
on the pleadings. It is a new procedure which may be used in 
certain cases where other procedural steps are not effective. 

The movant, in order to obtain a summary 
judgment, must show that there is no genuine issue of fact 
and that he is entitled to a judgment as a matter of law. 

6. Abatement and Revival. Pending litigation involving a cause 
of action which survives the death of a party thereto may be 
revived in the manner provided by law and prosecuted to final 
judgment in the court which has jurisdiction of the action. 

7. Pleading. A motion for judgment on the pleadings attacks 
pleadings in a cause for deficiency in the substance of them and 
presents only a question of law. 

A motion of that character admits the truth of all 

well-pleaded facts in the pleadings of the opposing party and 

reasonable inferences therefrom and necessarily admits, for 
the purposes of the motion, the untruth of the allegations of 
the movant insofar as they have been controverted. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Reversed and remanded with 
directions. 


Perry, Perry & Nuernberger and Crosby, Pansing & 
Guenzel, for appellants. 


Max Kier and Richard Berkheimer, for appellees. 
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Heard before CarTER, MEsSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bos.taucH, JJ. 


BostAucu, J. 

This appeal is a challenge of the correctness of a 
summary judgment in favor of Frank M. Workman; a 
summary judgment in favor of Clara D. Workman, ex- 
ecutrix of the estate of Lewis M. Workman, deceased; 
a judgment on the pleadings in favor of Clara D. Work- 
man, Apartment Supply House, Apartments, Inc., Cap- 
itol Enterprises, Inc., Capitol Investment Co., and Cap- 
itol Land & Investment Co.; and a judgment of dismissal 
of the action as to the named parties in favor of whom 
the judgments were rendered. The motions for sum- 
mary judgment and the motion for judgment on the 
pleadings were each submitted and decided without 
evidence offered in support of any of them and there is no 
bill of exceptions in the record of this appeal that con- 
tains anything material or important to any of the mo- 
tions or any of the judgments rendered as above de- 
scribed. The correctness of the action of the court in 
rendering the judgments must be determined from a 
consideration only of the pleadings of the parties af- 
fected as they were on the date the motions were sus- 
tained and the judgments were rendered. 

The third amended and supplemental petition of ap- 
pellants contains these allegations: Dolores Lucille 
Workman is the duly appointed and qualified guardian 
of Joseph, Robert, and Francine Workman, minor chil- 
dren of Dolores Lucille Workman and Frank M. Work- 
man. Dellouise Workman Carroll is a sister of the 
minors. Frank M. Workman, hereafter referred to by 
his name or as Workman, is a son of Lewis M. Work- 
man and Clara D. Workman. Apartment Supply House 
was a partnership with Lewis M. Workman and Clara 
D. Workman as its members. The latter is the surviving 
partner and is operating under the trade name of Apart- 
ment Supply House. Capitol Enterprises, Inc., Apart- 
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ments, Inc., Capitol Investment Co., and Capitol Land 
& Investment Co. are corporations and each of them is 
used by Workman for the purpose of receiving prop- 
erty and proceeds of property pursuant to a scheme and 
device adopted by Workman to defraud appellants and 
Dellouise Workman Carroll by which Workman is at- 
tempting to reduce his marital estate and place it in the 
name of his parents or corporate entities apparently 
owned by his parents but actually owned by Workman. 
The last two corporations have each received the ap- 
parent title to property to further the scheme and de- 
vice and are operated to defraud appellants for the 
benefit of Workman. 

All issues between Dolores Lucille Workman, here- 
after designated Mrs. Workman or by complete name, 
and her former husband, Workman, have been finally 
determined and settled except as to the cause of action 
alleged in the third amended and supplemental peti- 
tion herein by which the gift made by Workman and 
Mrs. Workman to their children is attempted to be 
made effective and such cause of action is reserved in 
Mrs. Workman as a donor entitled to assert that the 
gift in which she joined of assets to the Workman trust 
be rendered and adjudicated fully effective. The scheme 
and device of Workman to defraud Mrs. Workman of 
her interest in the property of the marital estate which 
she owned or in which she had an interest consisted in 
part in Workman making leases of corporate real estate 
to his parents or to Clara D. Workman individually for 
improvident rentals to enable the income from real 
estate to be diverted and appropriated before it reached 
the corporations or trusts, and the retention of actual 
control, use, and ownership of the property by Work- 
man whether the nominal title appears in his parents or 
in corporate entities. The frauds, devices, and schemes 
were planned, adopted, and practiced for the purpose 
of preventing the gift of Mrs. Workman and Workman 
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to their children hereinbefore named from _ being 
effective. 

In the time between October and December 1949, 
Workman fraudulently represented to Mrs. Workman 
that it was desirable and to their interest that convey- 
ances of real estate owned jointly by them as husband 
and wife and operated as a business partnership should 
be made to corporations to save income and federal 
estate taxes and to plan the disposition of their estates; 
that notwithstanding the conveyances the real estate 
would remain their property for all practical purposes; 
that the income and rentals from it would be available 
to them during their lifetime; and that the children 
would be benefited by the transfer to the extent the 
income was not needed by the grantors. Mrs. Work- 
man relied upon the trust relationship existing between 
her and her husband because of their marital status, 
their partnership relationship, and the specific repre- 
sentations made to her as aforesaid, and because thereof 
she joined Workman in deeds of real property in the 
city of Lincoln, as described in detail in exhibit C, 
made a part of the pleadings of appellants herein, to 
Capitol Investment Co., and as described in detail in 
exhibit D, attached to and made a part of the plead- 
ing of appellants herein, to Capitol Land & Invest- 
ment Co. 

The capital stock of the grantees last described is 
deposited in the Workman trust of which Continental 
National Bank of Lincoln is trustee and Frederick J. 
Patz is cotrustee. Workman, in fraud of appellants 
and with apparent acquiescence of the trustees, has 
managed the real estate composing the assets of the 
corporations and the corporations so that little or no 
profit has accrued to them and no dividends have been 
declared or if any have, they have been inadequate 
and disproportionate to the actual earnings and net worth 
of the corporations, all of which is a purposeful carrying 
out by Workman and others participating with him in 


Vou. 167] JANUARY TERM, 1959 861 
Workman v. Workman 


said conspiracy, scheme, and fraud. The continuation 
of said operation is not to the best interest of the trust 
and is a direct contradiction of the instrument drafted 
and purportedly executed establishing the trust. Ap- 
pellants have no adequate remedy at law and a decree 
of the court should be rendered directing the trustees, 
or someone in their stead selected and empowered by the 
court, to exercise their rights and duties as holders of 
the corporate stock of the corporations; removing the 
management thereof from Workman; cancelling the 
fraudulent lease or leases of the real estate to Lewis 
M. Workman, Clara D. Workman, and Apartment Sup- 
ply House; and directing the declaration of dividends 
upon the corporate stock for the preservation and im- 
provement of the property and the trust estate. 

In furtherance of the conspiracy and fraudulent 
scheme the parents of Workman as individuals and as 
Apartment Supply House and Workman as the alleged 
president of Capitol Investment Co. made a lease to 
the premises described in exhibit C as item No. 1, known 
as 1111 to 1119 H Street, for an inadequate, unreason- 
able, and fraudulent rental for a period of 10 years com- 
mencing July 1, 1950. The parents of Workman are 
named as lessees and by virtue thereof accruing rentals 
from the real estate described in the lease in excess of 
$17,000 per year were transferred or apparently trans- 
ferred to the parents of Workman for a consideration 
of less than $3,300 per year. The lease is fraudulent 
and should be annulled and Lewis M. Workman and 
Clara D. Workman, the named lessees, should be re- 
quired to account for the proceeds received by them 
from said fraudulent lease. A part of the proceeds ac- 
cruing to the lessees on account of the lease has been 
invested in property in the name of the lessees or in 
corporations organized by lessees which are Apart- 
ments, Inc., and Capitol Enterprises, Inc. 

In furtherance of the conspiracy and fraudulent 
scheme the parents of Workman as individuals and as 
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Apartment Supply House and Workman as the alleged 
president of Capitol Land & Investment Co. made a 
lease to the premises described in exhibit D as item 
No. 1, known as 429 to 447 South Twelfth Street in 
Lincoln and 1132 to 1143 K Street in that city, for an 
inadequate, unreasonable, and fraudulent rental for a 
term of 10 years commencing July 1, 1950. The parents 
of Workman are named as lessees and by virtue thereof 
accruing rentals from the real estate described in the 
lease in excess of $26,000 per year were apparently trans- 
ferred to the parents of Workman for a consideration of 
less than $6,780 per year. The lease is fraudulent and 
should be annulled and Lewis M. Workman and Clara D. 
Workman, the named lessees, should be required to ac- 
count for the proceeds received by them from said 
fraudulent lease. A part of the proceeds accrued to 
the lessees on account of the lease has been invested 
in property in the name of the lessees or in corpora- 
tions organized by appellees which are Apartments, Inc., 
and Capitol Enterprises, Inc. 

The parents of Workman, in furtherance of the con- 
spiracy to defraud appellants as above alleged, organ- 
ized Capitol Enterprises, Inc., and paid rentals to it 
from said property in the name of corporations whose 
stock is owned by the Workman trust as aforesaid and 
with the fraudulently acquired assets have purchased 
specifically described real estate in Douglas County. 
The parents of Workman took title under the fraudulent 
arrangement to specifically described real estate located 
in Lancaster County. In furtherance of the conspiracy 
to defraud, the parents of Workman organized Apart- 
ments, Inc., and paid to it rentals from the real estate 
and corporations whose stock is owned by the Workman 
trust as above recited and with the fraudulently ac- 
quired assets have purchased specifically described real 
estate located in Platte County. 

Workman occupied a fiduciary relationship to appel- 
lants by virtue of his status as husband of Mrs. Work- 
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man, father of their children, the holder of a power of 
attorney from Mrs. Workman, and as legal guardian 
of his children. The transactions described are void ex- 
cept the transfers of property as gifts to the children 
above referred to and to the Workman trust. The leases 
of the property hereinbefore described were entered 
into because of the conspiracy of Workman, his parents, 
and the four corporate entities organized, directed, and 
controlled by the individual conspirators, and said three 
individuals and four corporations acted in reference to 
the leases for the sole and only purpose of reducing the 
marital estate of Workman and rendering the gifts to 
his children and the Workman trust ineffective. De- 
mand has been made upon the Continental National 
Bank of Lincoln and Frederick J. Patz as trustees of the 
Frank M. Workman trust to institute and prosecute the 
causes of action herein stated but the trustees have 
failed and neglected to take any action. The prayer of 
appellants is for relief appropriate because of the al- 
legations contained in the third amended and supple- 
mental petition. 

Lewis M. Workman died July 31, 1955, and the action 
was revived as to him in the name of Clara D. Work- 
man, special administratrix of the estate of the deceased, 
and thereafter a second revivor of the action was had 
as to the deceased in the name of Clara D. Workman as 
executrix of the estate of the deceased. 

The answer of Clara D. Workman as executrix of the 
estate of Lewis M. Workman, deceased, and as an in- 
dividual, Apartment Supply House, Frank M. Work- 
man, Apartments, Inc., Capitol Enterprises, Inc., Capitol 
Investment Co., Capitol Land & Investment Co., and 
Dellouise Workman Carroll, contains the following: A 
denial of all of the allegations of appellants not admit- 
ted and the following admissions: Clara D, Workman 
is the widow of Lewis M. Workman, deceased, and is the 
executrix of his estate, proceedings for the administra- 
tion of which are pending in the county court of Lancas- 
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ter County. Apartment Supply House was a trade 
name under which Lewis M. Workman and Clara D. 
Workman held title to property. Frank M. Workman 
is the divorced husband of Dolores Lucille Workman 
and the father of Joseph, Robert, and Francine Work- 
man and Dellouise Workman Carroll. Apartments, Inc., 
Capitol Enterprises, Inc., Capitol Investment Co., and 
Capitol Land & Investment Co. are Nebraska corpora- 
tions. Continental National Bank and Frederick J. Patz 
were trustees of the Workman trust but the latter has 
resigned as such trustee. Frank M. Workman and his 
wife were divorced by decree of the district court for 
Lancaster County and all requirements of the decree 
have been performed to the time of the making of the 
answer. The creation of the Workman trust by Frank 
M. Workman and Dolores Lucille Workman was admit- 
ted and property was placed therein at the time of its 
creation and subsequent thereto by Frank M. Workman. 

The answer contains allegations of new matter as 
follows: The leases referred to in the third amended 
and supplemental petition of appellants were entered 
into for an adequate consideration; are reasonable, fair, 
and just; and should be sustained. The appointment of 
Dolores Lucille Workman as guardian is not final. An 
appeal therefrom is pending in the district court for 
Lancaster County and because thereof she is without 
capacity to maintain this action. The cause of action 
alleged in the third amended and supplemental petition 
is foreign as to parties, subject matter, and causes of 
action from that presented in the original petition in this 
case and constitutes a departure from the original action. 
The action as to Clara D. Workman, executrix of the 
estate of Lewis M. Workman, deceased, may not be 
maintained because the jurisdiction of the district court 
for Lancaster County would be appellate only and no 
claim was filed in the county court of that county in the 
estate of the deceased. The time to file claims against 
the estate has expired and all claims are barred. The 
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third amended and supplemental petition fails to state 
a cause of action against Frank M. Workman. All con- 
troversy between him and his former wife has been 
settled and satisfied by their stipulation in writing filed 
in this cause on December 30, 1957. Mrs. Workman is 
neither a necessary or proper party to this action and 
there is a misjoinder of parties by reason thereof. Any 
claims by Mrs. Workman against any of the adverse 
parties are barred by the statute of limitations. The 
appellees prayed a dismissal of the action. 

The answer of The Continental National Bank of Lin- 
coln admitted many of the allegations of the third 
amended and supplemental petition of appellants, denied 
those concerning which it had no information, and con- 
tained the following new matter: The bank and Fred- 
erick J. Patz were trustees of the Workman trust and 
the bank denied that it had participated and acquiesced 
in any scheme, fraud, or conspiracy as described in the 
pleading of appellants, or otherwise. Mrs. Workman, 
following the commencement of this suit, demanded that 
the bank take steps to cancel the leases referred to in 
her third amended and supplemental petition. The bank 
did not comply with her demand. The prayer of its 
answer is that it be found not to have participated or 
acquiesced in any scheme of fraud or conspiracy; that 
the court determine the respective rights of the parties 
in and to the property and proceeds thereof described in 
the pleading of appellants; and for costs, including a rea- 
sonable fee for their attorney. 

The reply of appellants to the answers contains a de- 
nial of all allegations in the answers which are not ad- 
missions of allegations of the pleading of appellants and 
the reply alleges matters claimed to constitute Dolores 
L. Workman guardian of her minor children and that 
she is authorized to appear for them in this action. 

Dellouise Workman Carroll, by permission of the 
court, withdrew as a party to the answer and all other 
pleadings in which she had previously joined and made 
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a separate answer in the case in which she admitted and 
alleged all the allegations of the third amended and sup- 
plemental petition of appellants and adopted and made 
said allegations her answer in the case. The prayer of 
her answer was for specific and general relief in accord- 
ance with the allegations thereof. 

One of the reasons given by the trial court for the 
rendition of summary judgment in favor of Workman 
was that by stipulation made by him and Mrs. Work- 
man all controversies upon which relief could be granted 
in respect to her were settled and disposed of except 
such claims as she has or asserts in behalf of her minor 
children and in that regard she has no cause of action 
individually and any powers she claims as guardian of 
them were suspended by an appeal from her appoint- 
ment which is pending. 

The stipulation by Workman and Mrs. Workman filed 
in this case in the district court December 30, 1957, speci- 
fied the trial of the action which was to commence De- 
cember 3, 1957, should be postponed for the purpose of 
affording the parties to the stipulation an opportunity 
to make the settlement therein set forth of the issues 
of the present action involving payments required to be 
made by Workman to Mrs. Workman individually. It 
was provided therein that the Frank M. Workman trust 
should be revoked and that the action should be dis- 
missed as to Capitol Apartments, Inc., Capitol Real 
Estate Co., and Continental National Bank, trustee of 
the Frank M. Workman trust, “but as to said defendants 
only.” The stipulation accomplished the objects above 
noted. It also significantly contained a provision that 
when the dismissal was accomplished as above required, 
«+ * * either party may amend their petition or answer 
to clarify the issues * * * and the issues shall be subject 
to trial upon the merits forthwith upon the request of 
either of the parties hereto.” 

Thereafter appellants filed their third amended and 
supplemental petition containing the charges above re- 
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cited against Workman without an objection from him 
and somewhat later he joined in an extensive answer to 
the third amended and supplemental petition of appel- 
lants. He was, more than 3 months after the stipula- 
tion was made, a party to a motion to strike a paragraph 
of the reply of appellants. The stipulation contains no 
statement or inference that any cause of action alleged 
in the third amended and supplemental petition of ap- 
pellants was intended to be or was settled, disposed of, 
or barred as to Workman. The stipulation by its terms 
affirmatively disputes any such intention or effect of it 
and his conduct in reference to this case thereafter as 
above recited establishes and convinces that he had no 
idea, belief, or intention that the stipulation disposed of 
the pending cause of action as to him. Any cause of 
action alleged in the third amended and supplemental 
petition of appellants exists in every respect as though 
the stipulation had never been made. 

The reply of Mrs. Workman as guardian of the minor 
children makes allegations that challenge the effective- 
ness of the appeal that appellees claim was taken from 
the appointment of the mother of the children as their 
guardian and the allegations thereof contest the right 
of appellees to interpose the objection that the appoint- 
ment of the guardian was by an appeal suspended. 
There is an issue in this respect. The mother of the 
minor children above named made an application, de- 
fective in form and indefinite in expression, for the pur- 
pose apparently of advising the trial court that a con- 
tention was made by appellees that an appeal had been 
taken from the appointment of Mrs. Workman as guard- 
ian of the minor children; that the appeal was pending; 
that her authority as guardian was thereby suspended; 
that it was alleged and claimed by appellees that the 
minor children were not parties to the litigation and 
this resulted in there being no party plaintiff who had 
sufficient interest to prosecute the action; and that be- 
cause thereof she desired, as next friend of the minor 
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children, to make them plaintiffs in the action by her 
as their next friend. The application of Mrs. Workman 
in this respect was filed and called to the attention of 
the court. A hearing thereof was requested and refused 
several days before the motions for summary judgment 
and the motion for judgment on the pleadings were 
heard by the court. The application for leave to make 
the minors plaintiffs by their mother as next friend was 
not heard but the case was disposed of while it was 
pending by summary judgments, judgment on the plead- 
ings, and a judgment of dismissal “without prejudice to 
the rights of the Workman children” except as to Clara 
D. Workman as executrix of the estate of Lewis M. 
Workman, deceased, and the dismissal of the case as to 
her as executrix was with prejudice. 

Any rights of Dellouise Workman Carroll, the adult 
sister of the minors, in the subject matter of this litiga- 
tion were identical with the rights of her minor brothers 
and sister therein. The adult sister was given leave by 
the trial court, before the motions of appellees were 
heard and the judgments were rendered, to file a plead- 
ing. She did and in it she admitted all allegations of 
the third amended and supplemental petition and 
adopted and made them by reference a part of her plead- 
ing, the prayer of which is for specific and general relief 
in accordance with those allegations. Her pleadings also 
resisted any summary judgment, judgment on the plead- 
ings, or judgment of dismissal of the case. 

It was error for the court to refuse permission for 
the minor children above named to become parties to 
this case by their mother as their next friend. 

In 27 Am. Jur., Infants, § 101, p. 823, this language 
appears: “In all suits or legal proceedings, of what- 
ever nature, in which the personal or property rights of 
a minor are involved, the protective powers of a court 
of chancery may be invoked whenever it becomes 
necessary fully to protect such rights. If such pro- 
ceedings are instituted and it appears to the court that 
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the infant is unrepresented by anyone fully charged 
with the power and duty of protecting his interests, 
it is the duty of the court to appoint a guardian ad litem 
for the minor. But the court’s duty does not end here. 
The minor, in such an action, becomes a ward of the 
court of chancery, and the chancellor himself is, in 
legal contemplation, the infant’s guardian.” 

In Jones v. Hudson, 93 Neb. 561, 141 N. W. 141, 44 
L. R. A. N. S. 1182, this court said: “A court of equity, 
if cognizant of the facts, should, on its own motion, 
protect the rights of minors, when involved in litigation 
to which they are not parties.” See, also, In re Will 
of Jaeger, 218 Wis. 1, 259 N. W. 842, 99 A. L. R. 738; 
27 Am. Jur., Infants, § 113, p. 833. 

In this state an action of an infant must be brought 
by his guardian or next friend and when such an ac- 
tion is brought by a guardian of the infant, the court 
has power, for cause, to substitute the next friend 
in place of the guardian. § 25-307, R. R. S. 1943. The 
district court has authority to and it should appoint a 
guardian ad litem or permit their next friend to appear 
for unrepresented, interested infants. Cass v. Pense, 
155 Neb. 792, 54 N. W. 2d 68. 

The beneficiaries of the arrangement made by Work- 
man and Mrs. Workman as pleaded in the third amended 
and supplemental petition are their children, three of 
whom are minors. It follows they are necessary parties 
to the litigation as a condition of a full and final de- 
termination of the controversy alleged in this case. This 
is especially true if, as appellees contend, Mrs. Work- 
man does not have capacity to be a proper plaintiff in 
the case, which it is not now necessary to determine. 
The Code of Civil Procedure declares if a determination 
of the controversy cannot be had without the presence of 
other parties, the court must order them to be brought 
into the litigation. § 25-323, R. R. S. 1943. Smith v. 
Shaffer, 29 Neb. 656, 45 N. W. 936, declares: ‘When 
it appears that all the parties necessary to a proper and 
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complete determination of an equity cause were not 
before the district court, the supreme court may re- 
mand the cause for the purpose of having such par- 
ties brought in.” See, also, Cunningham v. Brewer, on 
rehearing, 144 Neb. 218, 16 N. W. 2d 533; Burke Lum- 
ber & Coal Co. v. Anderson, 162 Neb. 551, 76 N. W. 
2d 630. 

Any right of the minors by their next friend to have 
timely intervened in the case did not curtail the power 
of the court to have them brought before it if their 
presence was necessary to a proper determination of 
the litigation. Brown v. Brown, 71 Neb. 200, 98 N. 
W. 718, 115 Am. S. R. 568. 

This is an action in equity and it is an ancient doc- 
trine that when equity once acquires jurisdiction it will 
retain it for all purposes until the controversy has been 
completely and finally determined. Hardt v. Orr, 142 
Neb. 460, 6 N. W. 2d 589. 

The trial court was wrong in not permitting or re- 
quiring Joseph Workman, Robert Workman, and Fran- 
cine Workman, minors, by their next friend, Dolores 
Lucille Workman, to be made plaintiffs in this case with 
leave to them to file, within a reasonable time, any 
additional pleading deemed necessary to present the 
rights they claimed in the subject matter of this action. 

That no cause of action is alleged in the third amended 
and supplemental petition against Workman was an- 
other reason given by the trial court for the summary 
judgment rendered in favor of Workman. This is not 
important as a reason for the action of the court because 
a motion for a summary judgment is not a proper 
method to challenge the sufficiency of a petition to state 
a cause of action. In Healy v. Metropolitan Utilities 
Dist., 158 Neb. 151, 62 N. W. 2d 543, this court said: 
“A motion for a summary judgment is not a substitute 
for a motion to dismiss, a demurrer, or a judgment on the 
pleadings. It is a new procedure which may be used 


Vou. 167] JANUARY TERM, 1959 871 
Workman v. Workman 


in certain cases where other procedural steps are not 
effective.” 

That there is no genuine issue as to any material 
fact was an additional basis given by the trial court for 
the entry of summary judgment in favor of Workman. 
There is an issue in this case as to whether or not Work- 
man has, by conspiracy, fraud, and misrepresentation, 
wrongfully and illegally by various schemes, means, and 
methods, with the participation and assistance of indi- 
viduals and corporate entities joined in the action as 
parties, intercepted, diverted, and misappropriated prop- 
erty, income therefrom, and proceeds of property, con- 
trary to the arrangement alleged to have been made by 
Workman and Mrs. Workman because of which she joined 
Workman in conveyances of real estate to corporations 
managed and controlled by Workman for the purpose of 
thereby accomplishing a trust status of the property 
and accruals therefrom for the benefit of the children 
of Workman and Mrs. Workman. The primary object 
of the action is not to administer the alleged trust or 
its assets but to get into the trust the assets which it is 
alleged were intended to constitute the trust estate so 
that it can be administered by a trustee or other proper 
agency for the purposes and benefits of the alleged bene- 
ficiaries, without control, management, or interference 
of Workman who, it is alleged, is a defaulting creator 
of a trust willfully, fraudulently, and corruptly for the 
purpose of defeating it and that he may enjoy the prop- 
erty and income therefrom and personally profit thereby. 

There is a genuine issue of fact in this case and Work- 
man is not entitled to judgment as a matter of law. In 
order to obtain a summary judgment the movant must 
show that there is no genuine issue of fact and that he 
is entitled to judgment as a matter of law. Johns v. 
Carr, ante p. 545, 93 N. W. 2d 831. 

The reasons given by the trial court for the rendition 
of summary judgment in favor of Clara D. Workman, 
executrix of the estate of Lewis M. Workman, de- 
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ceased, are in substance that the jurisdiction of the dis- 
trict court was appellate only in respect to her; that 
no claim was filed in the county court in the proceed- 
ings for the administration of the estate of Lewis M. 
Workman, deceased, in respect to the cause of action 
asserted in the present case; that claims against the 
estate are barred; and that there is no genuine issue 
in this case as to any material fact. 

This action was commenced April 8, 1955. Lewis M. 
Workman was then made a party to the case. He died 
July 31, 1955. This action was, upon stipulation to 
which the representative of the estate of the deceased 
was a party, revived against Clara D. Workman, spe- 
cial administratrix of the estate of the deceased. An 
amended and supplemental petition was filed and there- 
after a revivor of the action was had by stipulation, to 
which the representative of the estate of the deceased 
was a party, against Clara D. Workman, executrix of the 
estate of the deceased. The cause of action alleged 
survived the death of Lewis M. Workman, an orig- 
inal defendant in the case. §§ 25-1401 and 25-1402, R. 
R. S. 1943. Procedure for revivor is provided by stat- 
ute upon the death of a litigant in a cause pending in 
his lifetime if the cause of action did not abate upon 
his death. §§ 25-1406, 25-1407, and 25-1411, R. R. S. 
1943; Murray v. Omaha Transfer Co., 95 Neb. 175, 145 N. 
W. 360, 7 A. L. R. 1343; Murray v. Omaha Transfer Co., 
on rehearing, 98 Neb. 482, 153 N. W. 488, 7A. L. R. 1343; 
Wilfong v. Omaha & C. B. St. Ry. Co., 129 Neb. 600, 
262 N. W. 537. The failure to file a claim against the 
estate of Lewis M. Workman, deceased, is not signifi- 
cant in this litigation. 

It is alleged in the third amended and supplemental 
petition that Lewis M. Workman conspired with, par- 
ticipated in, and assisted Frank M. Workman in the 
fraudulent and unlawful acts charged against him. 
There is a genuine issue of fact in this case in that re- 
gard, and what is said above in this respect concerning 
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the summary judgment rendered in favor of Frank M. 
Workman is applicable to the summary judgment ren- 
dered in favor of Clara D. Workman as executrix of 
the estate of Lewis M. Workman, deceased. She was not 
entitled to a summary judgment as a matter of law. 
The motion for judgment on the pleadings by Clara D. 
Workman, Apartment Supply House, Apartments, Inc., 
Capitol Enterprises, Inc., Capitol Investment Co., and 
Capitol Land & Investment Co. was sustained by the 
district court because it found, among other things, 
that the cause of action alleged in the third amended 
and supplemental petition was an entirely new and 
different cause of action from the one alleged in the 
original petition and that the former is a complete de- 
parture from the latter. This is true and would have 
been a matter of procedural importance if it had been 
properly and timely presented. There might have been 
significant objections if promptly made to the fact that 
additional plaintiffs were added whose claimed rights 
varied from those asserted by the single original plain- 
tiff; likewise as to the manner in which the named de- 
fendants accumulated in the litigation, the greater part 
of whom were not alleged to have been affected by or 
concerned in the original cause of action. However, 
three amended and supplemental petitions were filed 
without an objection that any of them presented a cause 
of action different from that contained in the original 
petition. There was a stipulation of the parties after 
the first amended and supplemental petition was filed for 
revivor of the case because of the death of Lewis M. 
Workman and revivor was had without objection from 
anyone for any reason. There was a stipulation after 
the second amended and supplemental petition was 
filed by which the trial date of the case was postponed 
to permit Workman and Mrs. Workman to settle issues 
in the case between them concerning payments to be 
made by the former to the latter. This stipulation 
provided permission for the filing of amended plead- 
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ings and for trial of the issues in the case forthwith 
upon request as therein stated. The third amended and 
supplemental petition was filed and answers were in- 
terposed thereto by appellees without objection that 
there was a departure of the cause of action therein 
alleged from the original cause of action except as 
hereinafter stated. There is no pleading by any party 
exhibited by the record in this case that there was a 
defect of parties or a misjoinder of parties or an im- 
proper joinder of causes of action. The first mention 
of departure from the original cause of action is in the 
answer of Workman and others filed after the stipulation 
which provided for amended pleadings in accordance 
with which the third amended and supplemental peti- 
tion was filed. Any objection on the basis of departure 
was waived by the conduct of the appellees long prior to 
the appearance of the motion for judgment on the 
pleadings. 

A judgment on the pleadings is not appropriate to 
present the objection of a departure. A motion of this 
character attacks the pleadings for a deficiency of sub- 
stance and presents a question of law. It admits the 
truth of all well-pleaded facts in the pleadings of the 
opposing party and reasonable inferences therefrom 
and necessarily admits, for the purposes of the motion, 
the untruth of the allegations of the movant insofar 
as they have been controverted. Brown v. Royal High- 
landers, 140 Neb. 54, 299 N. W. 467; International Har- 
vester Co. v. County of Douglas, 146 Neb. 555, 20 N. 
W. 2d 620; Board of Trustees of York College v. Cheney, 
160 Neb. 631, 71 N. W. 2d 195; 41 Am. Jur., Pleading, § 
335, p. 520. 

The court sustained the motion for judgment on the 
pleadings and rendered a judgment of dismissal of the 
case “without prejudice to the rights of the Workman 
children.” The third amended and supplemental peti- 
tion stated a cause of action and the action of the trial 
court may not be sustained. 
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The summary judgment in favor of Frank M. Work- 
man; the summary judgment in favor of Clara D. Work- 
man as executrix of the estate of Lewis M. Workman, 
deceased; the judgment on the pleadings in favor of 
Clara D. Workman, Capitol Supply House, Apartments, 
Inc., Capitol Enterprises, Inc., Capitol Investment Co., 
and Capitol Land & Investment Co.; and the judgment 
of dismissal of the case should be and they each are 
hereby reversed, and the cause is remanded with direc- 
tions to the district court for Lancaster County to 
permit Joseph Workman, Robert Workman, and Fran- 
cine Workman, minors, by their next friend, Dolores 
Lucille Workman, to become parties plaintiff to this 
action and that leave be granted them to file, within 
a reasonable time, any additional proper pleading they 
may desire. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Simmons, C. J., participating on briefs. 


Bert E. MATZKE ET AL., APPELLANTS, v. BOARD OF 
EQUALIZATION OF Mapison County, NEBRASKA, 


APPELLEE. 
95 N. W. 2d 61 


Filed February 20, 1959. No. 34511. 


1, Taxation: Appeal and Error. An appeal to the district court 
from action of the county board of equalization is heard as in 
equity, and upon appeal therefrom to this court it is tried 
de novo. 

2. Taxation. ‘To secure a reduction in the assessed valuation of 
tangible property it must be demonstrated by evidence that 
the assessment is grossly excessive, or that its value has not 
been fairly and proportionately equalized, and is the result of 
arbitrary or unlawful action. 

Where the evidence shows that the actual value of 

tangible property for assessment purposes was arbitrarily de- 

termined, without explanation or justification of the formula 
used, the actual value thus fixed is not supported by competent 
evidence. 
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APPEAL from the district court for Madison County: 
Fay H. Potiock, Jupcr. Reversed and remanded with 
directions. 


' Daniel D. Jewell, for appellants. 


Vincent J. Kirby and Eugene C. McFadden, for 
appellee. 


Heard before Stmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CaRTER, J. 

This is an appeal from a judgment of the district court 
for Madison County affirming the actual valuation placed 
on appellants’ property in the amount of $28,685. 

The appellants Matzke are the owners of the property 
involved in this litigation, the legal description of which 
is correctly described in the pleadings. The property 
is located within the corporate limits of the city of 
Norfolk at the intersection of South Third Street and 
Northwestern Avenue. The property is located in a 
business area approximately 1 mile and 3 blocks south 
of the main business district of Norfolk, which area has 
deteriorated because of economic factors to such an ex- 
tent that it is described as having the appearance of 
a ghost town. The building occupies the full width of 
the land at the front. It is 143 feet long, and is 45 feet 
wide for 49 feet and 35 feet wide the balance of its 
length. The building is a two-story building with a 
basement. Its exterior walls were constructed with 
brick. The interior walls, floors, and roof were wood 
construction. The building contains 33 sleeping rooms, 
a lobby, 8 baths, 25 lavatories, a sink, and a water heat- 
er. The building is heated with steam from a boiler 
fueled with a coal stoker. The main part of the building 
was constructed in 1911 and the remaining part in 1914. 
- The building was constructed as a hotel and used as 
such for many years. In April 1954, the Matzkes pur- 
chased the property and its contents for $20,000. The 
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purchase price was on a basis of $13,000 for the building 
and the land, and $7,000 for personal property in it. The 
Matzkes continued to operate the property as a hotel 
until December 3, 1956, when it was converted into a 
nursing home. It has a capacity to care for 41 patients. 
On March 1, 1957, there were 10 patients in the home, 
the most that had occupied the nursing home to that 
date. When the case was tried in January 1958, there 
were 35 patients in the home. The gross income from 
occupants of the home was in excess of $3,500 per month 
when the case was tried. In addition to the Matzkes, 
11 persons work at the home. The Matzkes made im- 
provements on the building in excess of $3,000. Matzke 
testified that the market value of the property on March 
1, 1957, was $15,504.35. 

' The evidence of appellee is substantially as follows: 
By a fixed formula the replacement cost of the build- 
ing was determined to be $94,881. The building was de- 
preciated 52 percent of its replacement cost on account 
of its age, the building being approximately 43 years 
old. The physical value of the building was determined 
to be $45,542. A functional depreciation of 40 percent 
was taken off on account of the location of the property 
and the irregularity of its occupancy, leaving a valua- 
tion of $27,325. To this was added the value of the real 
estate in the amount of $1,360, oe fixing the actual 
value at $28,685. 

The case will be tried de novo in this court as an 
equitable proceeding. The burden of proof is upon the 
taxpayer to establish his contention that his property 
has been valued in an amount greater than its actual 
value, or that his property has not been fairly and pro- 
portionately equalized with all other property, resulting 
in a discriminatory assessment. Newman v. County of 
Dawson, ante p. 666, 94 N. W. 2d 47. 

The evidence of the plaintiffs is sufficient, sigan 
alone, to sustain a finding that the property involved 
had an actual value of $15,500 on March 1, 1957. The 


878 NEBRASKA REPORTS [VoL. 167 
Matzke v. Board of Equalization 


question for determination is the sufficiency of the evi- 
dence of the county board of equalization to sustain an 
actual value of $28,685 as determined by it. 

The evidence of the county board of equalization is 
that the actual value of the property was determined by 
a formula which was uniformly and impartially ap- 
plied. By this formula the replacement cost of the 
building was fixed at $94,881. The building was 43 
years old. The evidence is that the useful life of the 
building was 50 years. Any use in excess of 50 years 
is dependent upon its care and the extent of the repairs 
made upon it. There is no evidence in this record as 
to the upkeep of the building over the years. The evi- 
dence indicates that the building had run down con- 
siderably during the years it was unprofitably operated 
as a hotel. In its calculations the county board of 
equalization allowed a physical depreciation of 52 percent 
on account of age. There is no showing in the record 
to explain or justify a physical depreciation of only 52 
percent on a 43-year-old building with a useful ex- 
pectancy of 50 years. The physical depreciation of the 
building by 52 percent was the result of arbitrary action 
by the county board of equalization. LeDioyt v. County 
of Keith, 161 Neb. 615, 74 N. W. 2d 455; Newman v. 
County of Dawson, supra. The only basis in the record 
on which the building could be depreciated on account of 
age produces a depreciated value, under the formula 
employed, which would result in an actual value less 
than $15,500, the actual value established by the 
plaintiffs. 

In Newman v. County of Dawson, supra, we approved 
a formula for determining the value of tangible property 
for taxation purposes where it was shown to comply 
substantially with section 77-112, R. S. Supp., 1955, 
and had been uniformly and impartially applied. But 
where the formula applied requires the use of an 
arbitrary figure to arrive at a result, the result is as 
arbitrary as the figure itself. In the instant case the 
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county board of equalization allowed a physical depre- 
ciation of 52 percent on the building because of its age. 
Since the building was 43 years of age with a use ex- 
pectancy of 50 years, the physical depreciation of 52 
percent is not shown to have any reasonable relation 
to the depreciation of the reproduction cost on account 
of age. We realize, of course, that a building which has 
completed its use expectancy may be of considerable 
actual value. Reproduction cost less depreciation is but 
one element of the statutory formula for determining 
actual value. But the physical depreciation of a building 
on account of age may not be exclusively asserted in the 
evidence on the basis of its age as compared with its 
use expectancy, and then allowed on an arbitrary basis 
not shown by the evidence to have any relation to its age 
or the depreciation resulting therefrom. A formula for 
determining the value of tangible property for taxation 
purposes must tend to produce the result required by 
section 77-112, R. S. Supp., 1955, when applied uni- | 
formly and impartially. Where it appears that an 
arbitrary basis is used which is not uniformly applied to 
all tangible property the result is an arbitrary one. It 
will not sustain a valuation for tax purposes. 

We conclude that the actual value of the property 
fixed by the county board of equalization is the result 
of arbitrary action and is not sustained by the evidence. 
We find that the evidence sustains a valuation of $15,- 
500. The judgment of the district court is reversed and 
the cause remanded with directions to enter a decree 
fixing the actual value of plaintiffs’ property in the 
amount of $15,500. 

REVERSED AND REMANDED WITH DIRECTIONS. 


INDEX 


Abatement and Revival. 


Actions. 


1. 


Pending litigation involving a cause of action which 


survives the death of a party thereto may be re- 
vived in the manner provided by law and prose- 
euted to final judgment in the court which has 
jurisdiction of the action. Workman v. Workman .. 


A lessee of real estate has, by virtue of his lease, 
capacity to contest an action brought against him to 
deprive him of his leasehold. Maas v. Platte Valley 
Public Power & Urr. Dist. occccceccecceccceccecceseeeceeeceeeeeeee 
The wrongful death statute creates a new cause of 
action unknown to the common law, and it should 
not be extended beyond the fair import of the lan- 
guage used. Mabe Vv. Gross .......cccccesecessessscceeeceeeeeeee 
The phrase “next of kin” in the wrongful death 
statute means the class of persons nearest in de- 
gree of blood surviving the deceased. In its prac- 
tical use it means, ordinarily, those persons who 
take the personal estate of the deceased person 
under the statute of descent. Mabe v. Gross .......... 
A presumption of pecuniary loss exists in favor of 
one legally entitled to service or support from one 
killed by the wrongful act of another. Mabe v. 
G7OG8: os. Sas besos here we se eda oa Nasnceoucsicpesieaesa Lap toi eecedteuelceses 
Where it is shown that the next of kin sustained 
such a relationship to the deceased that the law im- 
posed upon him a duty to support them and that 
practical ability existed to enable him to perform that 
duty, a pecuniary loss is established and its extent 
is a question for the jury. Mabe v. Gross ................ 
Where a presumption of pecuniary loss obtains, the 
extent of the pecuniary loss must be left to the good 
judgment and common sense of the jury after it has 
considered all the evidence and circumstances in the 
case. Mabe v. Gross 


Adverse Possession. 


1, 


The claim of title to land by adverse possession 
must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for 
the statutory period of 10 years. The possession 
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is sufficient if the land is used continuously for 
the purpose to which it may be in its nature adapted. 
Burket v. Krimlofaki ...c..ccccceccsccccccsceececcceeesessevessessesesece 
One claiming ownership of real estate by adverse 
possession must recover upon the strength of his 
title and not because of a possible weakness in 
the interest or title of his adversary. Maas v. 
Platte Valley Public Power & Irr. Dist. 00.0.0... 
A person claiming title by adverse possession must, 
to establish it, prove open, notorious, exclusive, con- 
tinuous, and adverse possession of the real estate 
for the full period of 10 years. Maas v. Platte 
Valley Public Power & Irr, Dist. ......cccccesssssssenneeseeees 
There must be privity shown between adverse claim- 
ants of land before the possession of one may be 
tacked to the possession of the other for the purpose 
of completing title by adverse possession. Maas v. 
Platte Valley Public Power & Irr. Dist. ..0..:00c.00+ 


If one by mistake as to the boundary line enters 
upon and takes possession of land of another, 
claiming it as his own to a definite and certain 
boundary by an actual, open, exclusive, and con- 
tinuous possession thereof under such claim for 
10 years or more, he acquires title thereto by 
adverse possession. Konop v. Knobel ...........::00 


The fact that a person never actually claimed to 
own a disputed tract of land and that his use and 
possession of it were based on a mistaken belief 
as to the boundary line of the tract is not a con- 
trolling factor in determining whether his possession 
was adverse. Konop v. Knobel .00.......ccscsseeecessceersnees 


The possession of the occupant is not less adverse 
because he took and had possession of it innocently 
and through mistake. It is the visible and exclu- 
sive possession with intention to possess the land 
occupied under the belief that it is the possessor’s 
own that constitutes its adverse character. Konop 
De MODEL: scviseecencssdersctatersencsvtiecduensecsnuess cee du lap cavecdeaneaucestenes 


The visible and exclusive possession of the occu- 
pant under such circumstances is notice to all in- 
terested persons that his possession is adverse. 
Boonop: UV. KnOve bs.ccsccscctenssnacessncetecesssvsicveasctssseseesvesanseieeses 
The assertion by a litigant that he did not claim 
to own land beyond the true boundary line, the 
actual location of which was unknown to him, is 
not conclusive if such statement is inconsistent 
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10. 


11. 


Animals. 
1. 


with his acts during the period of his possession 
of the land. Konop v. Knobel .0...........cccceccceeceeeeeeerees 
The use and enjoyment which will create title by 
prescription to an easement are substantially the 
same in quality and characteristics as the adverse 
possession which will give title to real estate. 
Wermmer Vv. YOUNG  oreeseccscscsecererssecececercscerecceccensereveeteesenees 
To establish a prescriptive right to an easement, 
all the elements of a prescriptive use and enjoy- 
ment must be established by clear, convincing, and 
satisfactory evidence. Wemmer v. Young .............--- 


One who harbors a wild, vicious, and dangerous 
animal such as a bear, though he is not the owner 
of it, is responsible for injuries caused by it while 
on the premises where it is kept to the same extent 
as he would have been if he had been the owner 
of the animal. Crunk v. Glover eee cceeeeeceeeeeeeeee 
It is not necessary to produce evidence that the 
owner or harborer had knowledge of the vicious 
nature of the wild animal causing the injury as he 
is conclusively presumed to have such knowledge. 
Crunk V. Glover ....cccccccccecscescscscetecesessareeceaenereeccseetsseneeae 


Appeal and Error. 


1. 


In order to review alleged errors occurring during 
the trial of a criminal case, such errors must be 
pointed out in the motion for a new trial and a 
ruling obtained thereon. Ysac v. State 00.0... 
Alleged errors not brought to the attention of 
the trial court in any way in a motion for a new 
trial are not entitled to be considered or reviewed 
by the Supreme Court. Ysac v. State 0.0... 
While declarations made in opening statements of 
attorneys and preserved in a bill of exceptions 
may not be used as evidence in determining issues 
in a case, it is proper to refer to them for the 
purpose of ascertaining the theory on which the 
case was presented. Twenty Club v. State ............ 
An issue not raised by the pleadings and proof 
in the district court cannot be raised for the first 
time in the Supreme Court. Lonsdale v. Union Ins. 
COs. Sekt ec eetaceetrts 

Lash v. Erisman 
An order of the railway commission granting a 
rehearing after the case has been decided on the 
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merits is a final order subject to review by the 
Supreme Court. Chicago & N. W. Ry. Co. v. Save 
the Trains Asan, ..cceccccsscscccovesscssneteecesssscnssostsvseceecesecnesse 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its jur- 
isdiction, the question for determination is whether 
or not the order is arbitrary and unreasonable. 
Chicago & N. W. Ry. Co. v. Save the Trains Assn. 
The Supreme Court, in the exercise of its appellate 
jurisdiction, may not receive evidence originally 
tendered therein to sustain or defeat a judgment 
of the trial court. Haswell v. State .....ccccccccccceeeee 
A district judge is without authority to allow and 
settle a bill of exceptions not prepared in the man- 
ner and within times fixed by the applicable statute. 
Oatle V. Grigg ..cccccscsscsssevecseeccecccssesseessecessssccrssssscsanesceascases 
A bill of exceptions must be prepared, served, re- 
turned, settled, and allowed in accordance with the 
statute which is mandatory. Oak v. Griggs .............- 
In the absence of a bill of exceptions, no question 
may be considered on appeal, a determination of 
which requires an examination of evidence produced 
at the trial. Oak ¥. Griggs -......cc.ccccccceccesetcecensceeessesenee 
If there is no bill of exceptions, it will be presumed 
in the Supreme Court that any issues of fact pre- 
sented by the pleadings necessary to justify the 
judgment were sustained by evidence and that they 
were correctly decided. Oak v. Griggs ........:.cccccc1ee 
Where, in a contempt proceeding, the trial court 
does not pass upon the guilt or innocence of the 
defendant, but enters a decree materially enlarging 
the extent of the relief granted by a previous decree 
which had become final, the procedure for review 
is by appeal. Rose v. Vonderfecht ...........:cescccccseceteeee 
A judgment of an equity court, unsupported by any 
competent evidence but based solely upon speculative 
or conjectural evidence, cannot stand and requires 
reversal by the Supreme Court. Finnern v. Bruner 
Instructions must be considered and construed to- 
gether. If they are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests 
for instructions that will supply the omission. Un- 
less this is done, the judgment will not ordinarily 
be reversed for such defects. Tate v. Borgman .... 
A proceeding for the probate of a will of a deceased 
person is in rem. A person affected thereby may 
appeal from a final order of the county court to 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


the district court without regard to whether or not 
he appeared and contested the probate of the will 
in the county court. One so appealing is necessarily 
limited on the appeal to the issues presented to the 
county court. Gleason Vv. POOTre ....-....22:ccceecseceeeeeene 
The district court has no power to hear the contest 
of a will except on an appeal of such proceedings 
from the county court. The county court has original 
exclusive jurisdiction of the probate of wills and 
the contest thereof in the first instance. Gleason 
Us: POOTE: 22iystscksccd hee wees ae ieee Fee ecb ei eae atheeaiae ent 
The findings of a court in a law action in which a 
jury is waived have the effect of a verdict of 
a jury and will not be disturbed on appeal unless 
clearly wrong. Plummer v. Fie ........-:cceccceeeneeeteeeeeeens 


It is not within the province of the Supreme Court 
to resolve conflicts in or to weigh evidence. If 
there is a conflict in the evidence, the court in 
reviewing the judgment rendered will presume that 
controverted facts were decided by the trial court 
in favor of the successful party and the findings 
will not be disturbed unless clearly wrong. Plummer 
Uo TOV. xaredatescet Savas Leceseh sas sodas setae suedssasetas oasagtostss odbsdcadeteecn cecahe 


If contributory negligence is pleaded as a defense 
but there is no proof thereof, it is prejudicial 
error to submit the issue of contributory negligence 
to the jury. Pankonin v. Borowski .....22::ccccccecceseeceeee 


It is the duty of the trial court to instruct the jury 
upon all material issues raised by the pleadings 
and supported by competent evidence. Ordinarily it 
is error to submit issues which are outside the 
scope of the pleadings. Mapledge Corp. v. Coker .... 


Where a default has been regularly entered, it is 
largely within the discretion of the trial court 
to say whether the defendant shall be permitted 
to come in afterwards and make his defense and, 
unless an abuse of discretion is made to appear, 
the Supreme Court will not interfere. Willie v. 
Willie 2 sides ctseces eveanss ssnaeyt Mcesh bas Uc acaba oteseensttastecsevinctevssda aie 


An appeal from an order of the district court 
granting or denying a motion for a judgment not- 
withstanding the verdict requires the Supreme Court 
to consider the entire record and to determine 
whether it does or does not justify the action 
of the district court. Mimick v. Beatrice Foods Co. .... 
Rule for consideration and weight to be given to 
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inspection of premises in equity case stated. Wem- 
MOL Vi. VOUNG 0o..eeeccccecccsccecccsecscencescesseecescseeececcsscsseeecereceeee 
In determining the sufficiency of evidence to sus- 
tain a verdict it must be considered most favorably 
to the successful party. Every controverted fact 
must be resolved in his favor and he should have 
the benefit of every inference that can be deduced 
therefrom. Norman v. Sprague ............ccccccccecccssseeeseee 
When different instructions are given on the same 
subject, they should be considered together. If 
they fairly submit the case, the judgment will not 
be reversed for indefiniteness or ambiguity in one 
of the instructions. Norman v. Sprague .0......220.10000000 
The true meaning of an instruction will be deter- 
mined not from a sentence or clause alone but by 
a consideration of all that is said on the subject. 
Norman V. Sprague -........2.cccecccsscescesceceevececcensssssececsneeees 
If instructions are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests 
for instructions that will supply the omission. Un- 
less that is done, the judgment will not ordinarily 
be reversed for such defects. Norman v. Sprague 
It is error for a trial court to instruct the jury on 
an issue made by the pleadings in the cause which 
is not supported by evidence. Phillips v. State ........ 
Bezdek v. Patrick .....ecccceccccccecesccecseccnseeseesessesensessseeeeecees 
An appeal of a cause from the district court must 
be considered and decided by the Supreme Court on 
the basis of the information contained in the 
record presented which, if properly authenticated, 
imports absolute verity. Johns v. Carr 1.0.0.0... 
Rule stated as to procedure on appeal where trial 
court grants new trial and gives no reason for 
doing so. Hert v. City Beverage Co., Ine. ..........064. 
Before an error requires a reversal it must be 
prejudicial to the rights of the party against whom 
it was made. Hert v. City Beverage Co., Ine. ........ 
Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the verdict 
of a jury on the facts in issue, he has a right to 
keep the benefit of that verdict unless there is 
prejudicial error in the proceedings by which it was 
secured. Hert v. City Beverage Co., Ime. ...........0+ 
The question of the amount of damage is one solely 
for the jury and its action in this respect will not 
be disturbed on appeal if it is supported by evidence 
and bears a reasonable relationship to the elements 
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34. 
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of injury and damage proved. Heri v. City Beverage 
COs Tes eta. ds TA ioes eas ei Se odessa Senn ea eed eR 
If a jury has considered the duration and severity 
of pain and suffering and has manifested by a ver- 
dict a reasonable attitude thereto in fixing dam- 
ages, the verdict will be upheld on appeal. Hert 
uv. City Beverage Co., Ine. ...i....c.2ccesscscsscseeceeceeeceeeseneseees 


. An information questioned for the first time on 


appeal must be held sufficient unless so defective 
that by no construction can it be said to charge 
the offense for which accused was convicted. Nelson 
Ws, DUDE svete ce ec eta ee ae ce es te Lise J 
Except as to jurisdiction, questions not presented 
to nor passed on by the trial court will not be 
considered on appeal. Lash v. Erisman. ...........2 
The function of assignments of error is to set out 
the issues presented on appeal. They serve to 
advise the appellee of the questions submitted for 
determination. They also advise the Supreme Court 
of the issues which are submitted for decision. 
Pulliam: 0. State snc cessecesiscesvocwsbasiscetGestniteccccerntveescnssaeceecee 
In order that assignments of error as to the ad- 
mission or rejection of evidence may be considered, 
appropriate reference must be made to the specific 
evidence against which objection is urged. Pulliam 
De COTE: essed ile oe octet ase Oh ed ee Wine keaesavcecvaicazeecads 


In a criminal case, the Supreme Court will not 
interfere with a verdict of guilty, based upon con- 
flicting evidence, unless it is so lacking in proba- 
tive force that it is insufficient to support a finding 
of guilt beyond a reasonable doubt. Pulliam v. State 


The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a crim- 
inal case, and the conclusion of the jury should not be 
disturbed unless it is clearly wrong. Pulliam v. 
DEOEE: 2 ke alee eh Peels ne Ah Ra er eae te 
The giving of an instruction which submits to the 
jury the existence or nonexistence of a fact material 
to the issues in the case on trial, when no evidence 
has been introduced which would support a finding 
of its existence, is error. Pulliam v. State .....0.......... 
It is error to give an instruction which assumes a 
controverted material fact upon which there is a 
conflict of testimony. Pulliam v. State... 
An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
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and upon appeal therefrom to the Supreme Court 
it is tried de novo. Newman v. County of Dawson .... 
Matzke v. Board of Equalization ..........2.-.c1ccccee- 
Where the evidence shows that the assessed value 
of tangible property has been determined by a 
formula in substantial compliance with the tax 
statute, which has been uniformly and impartially 
applied, such assessed value will not ordinarily be 
disturbed on appeal on evidence indicating a mere 
difference of opinion as to such valuation. Newman 
V. County Of Dawson 0.........-ccc-vceecceceesnseesceceeseseeecseseneeneee 
Rule stated as to essentials necessary to secure a 
reduction in assessed value of tangible property. 
Newman v. County of Dawson .0........cccsscesceseeeeseecereeee 
The Supreme Court will take judicial notice of the 
fact that a bill of exceptions was not prepared, 
served, returned, or settled and allowed within the 
time provided by statute, and therefore cannot be 
considered on appeal. State ex rel. Line v. Kuhlman 
A bill of exceptions must be reduced to writing 
within 40 days from the time notice of appeal is 
filed with the clerk of the district court unless time 
is extended. State ex rel. Line v. Kuhlman .............-. 
Where no extension of time is granted, a bill of 
exceptions must be prepared within 40 days after the 
filing of the notice of appeal, it must be served 
on the adverse party within 50 days thereafter, it 
must be examined and returned by the adverse 
party within 60 days, and it must be settled and 
allowed within 70 days. These limitations as to 
time are mandatory and they may not be waived. 
State ex rel. Line v. Kuhlman o0..cecsececeeeeeeeceeeenneeeene 
Exceptions are reduced to writing within the mean- 
ing of statute on the day the court reporter certi- 
fies the draft of the bill of exceptions in the case. 
State ex rel. Line v. KURlm an ....2.22...2ccceccceceeneeeceeneneeenes 
The bill of exceptions shall be served on the ad- 
verse party within 10 days after the time prescribed 
for preparation thereof, or within 10 days after 
extension of time for that purpose. State ex rel. 
Line v. Kuhlman -22.22.-2-sceseeneeneennnnennennnenencsenceeecneeeneeeesenees 
The bill of exceptions shall be returned by the 
adverse party within 10 days. State ex rel. Line 
UBM NON: 055 sol ccliscs tes echebedecsel cen cceastesteentieseeecaee tendons 
The aggregate time allowed for the performance of 
any of the statutory steps is not shortened or ad- 


_ vanced by completing any of the steps enumerated 
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in advance of the time limited by statute. State 
ex rel. Line v. KURlarnan q..........ccceecceeeceneeeeneecneteeerneeteeenes 
An extension of time may be had for any of the 
steps in connection with securing a bill of excep- 
tions. The extension is limited by the statute to 
the terms appearing in such order, and where the 
extension granted is less than 40 days, or the ex- 
tension is circumscribed by other conditions or 
limitations, the limitations of time contained there- 
in and the conditions of the order must be complied 
with. State ex rel. Line v. Kuhlman ..........2.0000.00+- 
An extension of time for the preparation of the bill 
of exceptions is directly provided for by statute. 
Such extension operates to extend the time for 
taking the other steps required by statute. State 
ex rel. Line v. Kubla 00o.....ecccceneceeceececneenceeeeeeseneneceaes 


An extension of time for one of the later separate 
mandatory steps does not relate back to nor extend 
the time fixed by statute for the previous procedures. 
State ex rel. Line v. Kurlan 00002... cecceeeecceeeeceeeeeeeee 


The design of the statute is to allow a fixed time 
within which a bill of exceptions must be reduced 
to writing, served on the adverse party, returned, 
and submitted to the trial judge for settlement and 
allowance. The trial judge is without authority to 
allow a bill of exceptions not prepared in the manner 
and within the times fixed. State ex rel. Line v. 
KURU 5. socciSos sein dees nz Sassi cn cenatssceg Sento ba icdansesdeealonacdenno cence 


In the absence of a bill of exceptions there is no 
question of fact determined by the district court for 
review in the Supreme Court. No question will 
be considered, a determination of which necessitates 
an examination of evidence produced in the district 
court. State ex rel. Line v. Kuhlman 


In the absence of a bill of exceptions it is pre- 
sumed that an issue of fact presented by the plead- 
ings was established by the evidence, that it was 
correctly decided, and the only issue that will be 
considered on appeal is the sufficiency of the plead- 
ings to support the judgment. State ex rel. Line 
Rs FRWRUMNON, sske se oan aek capt aloes sels csen Sessa ccc tase dalgetehygtlne eee 


The right of an appellee in an action to have re- 
viewed a portion of a judgment or decree against 
him depends upon whether or not he has perfected a 
cross-appeal and has assigned error in relation there- 
to agreeable to the provisions of statute and the 
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rules of the Supreme Court. Pavel v. Hughes 
Brothers, NC. ...-.csccscecceccnccccececsesessenceeccsassesseceeneceeseeensaces 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of the 
unsuccessful party. Klein v. Wilson .00.....ccccseeee 
In a case where a motion for new trial is made on 
the ground of misconduct of a juror, a question of 
fact is thereby presented, in the first instance, 
for determination by the trial court. The decision 
thereon will not be disturbed on appeal unless it is 
clearly wrong. Klein v, Wilson .W......ccccccescnseccensesseneneeees 
The rule of the law of the case, arising out of 
former appeal, stated. Cover v. Platte Valley Public 
Power & Arr, Dist. vocseccccccsscccsssescscsecsssssccecsssessesssseeseccee 
The trial court should direct and the Supreme Court 
should set aside a verdict if the evidence is undis- 
puted or if the evidence, though conflicting, is so 
conclusive that it is insufficient to justify a ver- 
dict or sustain a judgment. Cover v. Platte Valley 
Public Power & Irr. Dist. o...cccccccesecseessceeeescesceseceeseeees 
On an appeal from an order directing a verdict and 
dismissing an action, the party against whom the 
verdict was directed is entitled to have every con- 
troverted fact resolved in his favor and to have 
the benefit of every inference that can reasonably 
be deduced from the evidence. Christ v. Nelson .... 
A litigant is restricted in the Supreme Court to the 
theory of the case on which it was presented to 
and tried in the trial court. Crunk v. Glover ............ 


Navy. 

The intent of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 is that stays granted solely on account 
of the serviceman’s military service be terminated 
at the expiration of the period specified in the act. 
Graves V. BEANO o..sceecccecccencccceeeenneeseneescseseeseetececcacesens 
The extent of the stay under the Soldiers’ and 
Sailors’ Civil Relief Act is limited to the period 
of military service and 3 months thereafter. Graves 
Vie ABOANOT  casbeints orclacavevesiieceslavseestie glheeievanetsvcadsasteatee iets 
The determination of an application for continuance 
under the Soldiers’ and Sailors’ Civil Relief Act de- 
pends on the facts and circumstances of each case. 
Graves Ve BeAr oo.ceeccccecccsceesenssceneccecsecneenseecetssensneseees 
The Soldiers’ and Sailors’ Civil Relief Act cannot 
be construed to require a continuance on a mere 
showing that the defendant is in the military service. 
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Arrest. 


The act clearly requires that there be a present 
and not a mere anticipatory danger. Graves v. 
BOON a siscecest ceed bn A sce essed esses a whe nate ae aees 


The fact that defendant was arrested by policemen in 


the city of Lincoln is not proof that the offense 
was committed within the territorial limits of the 
city of Lincoln. State v. Bouwens -.......222..-20000 fea 


Attorney and Client. 


1. 


Misconduct of an attorney indicative of moral un- 
fitness for the profession sufficient to deny an appli- 
cant admission to the bar, even if the act is not 
committed in a professional capacity, constitutes a 
ground for disbarment. State ex rel. Nebraska State 
Bar Assn. v. Tibbels ........cccccecceceecceeeceeccenceeeeceseecnnecsncee 
As a general rule a conviction of a felony or mis- 
demeanor involving moral turpitude is conclusive 
evidence warranting disbarment. State ex rel. Ne- 
braska State Bar Assn. v. Tibbels...............---ceeeeeeen 
Generally, a judgment of conviction of a felony or 
misdemeanor involving moral turpitude rendered 
upon a plea of nolo contendere is conclusive upon a 
lawyer in a disciplinary proceeding, and is suffi- 
cient to authorize the court to impose discipline 
where a rule of court provides that a lawyer con- 
victed of such an offense may be disbarred. State ex 
rel. Nebraska State Bar Assn. v. Tibbels .............+ 
It is the conviction of a crime involving moral 
turpitude, and not the plea to the charged offense, 
that warrants disciplinary action. State ex rel. 
Nebraska State Bar Assn. v. Tibbels ..2.........-1ceeeeceees 


Automobiles. 


1. 


Where a proper foundation has been laid, a qualified 
expert may give his opinion as to the speed of an 
automobile, based on the length of skid marks made 
by it when brakes were applied. Tate v. Borgman 
Various factors, such as skid marks, distance traveled 
after impact, and force of impact, constitute per- 
tinent evidence in arriving at an estimate of the 
rate of speed of an automobile. Tate v. Borgman 
An allegation of negligence of a specific number of 
miles per hour as the speed of an automobile as 
constituting excessive speed does not limit the 
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pleader to proof of that speed. He may prove a 
lesser rate as negligence. Tate v. Borgman ................ 
The lawfulness of the speed of an automobile within 
the prima facie limits fixed by statute is deter- 
mined by the further test of whether the speed was 
greater than was reasonable and prudent under the 
conditions then existing. Tate v. Borgman. ............ 
O'Neill v. Henke o.eeecceceecececcsceeeersenneceeceeeneeeeeeensees 
A party is only required to have his automobile 
under such reasonable control as to be able to avoid 
a collision with other vehicles whose drivers exer- 
cise due care. Complete control which is such as 
will prevent collision by the anticipation of negli- 
gence on the part of another in the absence of 
warning or knowledge is not required. Tate v. 
BOP GT ects scsi ssa ctencen dts Scena len Sek ceetiecebeagadeessegiske 
The validity of a prior judgment of conviction of 
the operator of a motor vehicle for traffic violations 
cannot be collaterally attacked in an appeal to re- 
view mandatory and ministerial actions of the Di- 
rector of the Department of Motor Vehicles in re- 
voking the license of such person to operate a motor 
vehicle in this state. Bradford v. Ress ..............-:0-++ 
The statutory rule of right-of-way at intersections 
is applicable where automobiles collide in an ordi- 
nary street intersection and there is no evidence of 
a substantial difference in speed. Cappel v. Riener 
Automobiles approach an intersection at approxi- 
mately the same time whenever they are in such 
relative position that upon appraisal of all factors 
it should appear to a man of ordinary prudence ap- 
proaching from the left that there is danger of 
collision if he fails to yield the right-of-way. 
Cappel Vv. Riener .........cececcecceeeceesceecerceeeceeneeeseeneenensens 
The driver of an automobile entering an intersection 
of two streets is obligated to look for approaching 
automobiles and to see any vehicle within that 
radius which denotes the limit of danger. Cappel 
ar RICNET® dckaSecctus cessed vasdiee Wecsactiis Sobacaz sso eitasi case deddieeeewste 
Bezdele v. Patrick .......2..c.c-c--cccecccecceeecercseccosenneeecesceensens 
If the driver of an automobile entering an inter- 
section looks for approaching vehicles but fails to 
see one which is favored over him under the rules 
of the road, he is guilty of negligence as a matter 
of law. Cappel v. Riener ..........2..--.1sccceececcseseeeteeseteneeee 
The driver of an automobile approaching or entering 
an intersection is required to see another automobile 
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approaching or entering the intersection which has 
been favored with the right-of-way under the statu- 
tory rules of the road and a failure to see such 
favored automobile is negligence as a matter of law. 
Cappel v. Raener ......ccsccccsecesscesecececececeecceeseeeceenieeteseenaneees 
A motor vehicle which has entered an intersection 
or is passing through it at a lawful speed has the 
right-of-way over a motor vehicle approaching the 
intersection from a different direction into the 
path of the first vehicle. Pankonin v. Borowski .... 
The operator of a motor vehicle is required to 
have it under such control as to be able to avoid 
collision with another motor vehicle which is oper- 
ated with due care. Pankonin v. Borowski ..........-...... 
The duty of a guest riding in an automobile is to 
use care in maintaining a lookout commensurate 
with that of an ordinarily prudent person under like 
circumstances. A guest is not required to use the 
same degree of care as devolves upon the driver. 
Pankonin v. Borowski .......cccsscccccccceceeceeeecesseeseeneneseeneneess 
Duty of guest riding in a motor vehicle to warn 
driver of known approaching danger stated. Panko- 
MN Vi BOrvowshet ....ececccceeccacesesscseeesecesnsccseesasenseensneteanensens 
Where the circumstances proved show with reason- 
able certainty that the impact of two vehicles in- 
volved in an accident occurred on defendant’s left- 
hand side of the center of the highway, the evidence 
is sufficient to go to the jury on the question of 
defendant’s negligence. McAlexander v. Estate of 
LOWS? 5 .ditescicestiavieds Heat orssaliiedsie ceeastesoneusiaastgtssetk edhe deakieedds de 
In such situation the plaintiff is not required by 
proof to eliminate all possibility that the accident 
may have happened otherwise in order to present a 
case for the jury. McAlexander v. Estate of Lewis 
In an action under motor vehicle guest statute, a 
guest must prove by the greater weight of the evi- 
dence the gross negligence of the host and that it 
was the proximate cause of the accident and injury. 
Olson Vv. Shelling ton 2.....ccccccccececeecseeescceceseeescecevesesevevesee 
Gross negligence within the meaning of the motor 
vehicle guest statute means great and excessive 
negligence or negligence in a very high degree. 
It indicates the absence of slight care in the per- 
formance of duty. Olson v. Shellington 
O’Netll Vv. Hemkee. 2...sc2sscccccceneccecnseccecsessssecensansensacesenssencetes 
Gross negligence within the meaning of the motor 
vehicle guest statute has also been defined as an 
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entire failure to exercise care or the exercise of 
so slight a degree of care as to justify the belief 


_ that there was an indifference to the safety of others. 


Olson v. Shellington .0....1...cccccccecccanccceseseceesneecesceesescceeeeecs 
Elements necessary to support a finding of gross 
negligence stated. Olson v. Shellington .00...0.....:ccc-00 
It is not indispensable to establish gross negligence 
that it be shown that protest by the guest or others 
was made to the operator of the automobile be- 
cause of his conduct or omission prior to the time 
of the accident. Olson v. Shellington........0....ceccccccce 
The failure of the driver of an automobile to main- 
tain a proper lookout when driving at high speed 
at nighttime on a country road with a restricted 
lighted distance ahead of him is an important con- 
sideration in determining whether or not gross neg- 
ligence existed as a proximate cause of the accident. 
Olson v. Shelling ton -.2...2..cecccccccccccecceeeeeeeeeeseecesetereeteneeeens 
It is the duty of a driver of an automobile at night 
on a highway to proceed so that his headlights will 
mark out the traveled road. Olson v. Shellington .... 
The speed of an automobile may be unlawful even 
though it is within the statutory prima facie limits 
if it is unsafe or it is greater than is reasonable 
or prudent under the existing conditions. Olson v. 
Sela t 01 ros ccsscxlsccsscscscsadsasethescend ved avi ce fear cat abteiSsectetenets 
Where the undisputed evidence shows that a collision 
between two motor vehicles was due solely to the 
negligence of the defendant, it is the duty of the 
trial court to direct a verdict against him on the 
issue of liability. Mabe v. Grogs ........20..c-ccececceeeeeeee 
Under the guest statute, the liability of a driver 
while driving under the influence of intoxicating 
liquor is a distinct ground of liability from that of 
the driver based upon gross negligence in the oper- 
ation of a motor vehicle. O’Neill v. Henke .............. 
Liability for damage caused by the driving of a 
motor vehicle while under the influence of intoxi- 
cating liquor is on a parity with liability for dam- 
age caused by gross negligence in the operation 
thereof. O'Neill v. Hemkee o...cccecccccetceccccseeceeseeeeeeeeeeee 
The driving of a motor vehicle by one under the 
influence of intoxicating liquor fully responds to all 
the elements necessary to constitute gross negli- 
gence under the provisions of the motor vehicle 
guest statute. O'Neill v. Henke -..00.2.00.2..:1cceeecee 
The existence of gross negligence must be deter- 
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31. 
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37. 


38. 


39. 


mined from the facts and circumstances in each case. 
O’Netll v. Henke ouu.eice ieee ceeeseseececensenseneeseeeeeseeenseeseces 
The question of gross negligence is for the jury 
where the evidence relating thereto is conflicting 
and where reasonable minds might draw different 
conclusions. O’Neill v. Henke .0..222...2c..ccecceeeeeeeceeseee 
It is not necessary in all cases that the operator 
of a motor vehicle be aware of impending danger in 
order to hold him guilty of gross negligence, but 
that is a circumstance which should be considered. 
O'Neill v. Henke ........cccccceccsecssseveeceecceeesesesceceessseveneeeeeees 
A violation of statutes regulating the use and 
operation of motor vehicles upon the highways is 
not negligence per se, but evidence of negligence 
which may be taken into consideration with all the 
other facts and circumstances in determining whether 
or not negligence is established thereby. O’Neill 
WSFA O ICO 05 cote senzosacsstes Sol seskéa obdge0c3scseee55 begidbaesuesivedtasaecscdaneeuac 
Excessive speed of a motor vehicle does not neces- 
sarily establish gross negligence, although it is a 
factor to be considered. O’Neill v. Henke ............... 
As a general rule it is negligence as a matter 
of law for a motorist to drive a motor vehicle on 
a highway in such a manner that he cannot stop 
in time to avoid a collision with an object within 
the range of his vision. O’Neill v. Henke .........0...... 
A driver of a motor vehicle is legally obligated 
to keep such a lookout that he can see what is 
plainly visible before him and he cannot relieve 
himself of that duty. In conjunction therewith, 
he must so drive his motor vehicle that when he 
sees the object he can stop his motor vehicle in 
time to avoid it. O'Neill v. Henke .0......2ccccetcceceeceeee 
Exceptions have been recognized to the general rule 
where the object or obstruction or depression is the 
same color as the roadway and for that reason, or 
for other sufficient reasons, cannot be observed by 
the exercise of ordinary care in time to avoid a 
collision. O'Neill v. Henke o...ecceccctectcceceeceeeececeeee 
When the view of the driver of a motor vehicle is 
obstructed, whether by reason of a grade or other- 
wise, the speed of the motor vehicle should be so 
reduced that the motor vehicle can be stopped within 
the distance the driver can see ahead. O’Neill v. 
Henke: -2hc sas erases eit As ease eee eave 
What is a reasonable speed is necessarily largely 
dependent on the situation and the surrounding cir- 


895 


631 


631 


631 


631 


631 


631 


631 


631 


631 


896 


40. 


41. 


42. 


43. 


44. 


45. 


46. 


47. 


INDEX [ Vou. 167 


cumstances, it being obvious that a speed which 
would be safe, reasonable, and proper in some places 
and under some circumstances might be highly 
dangerous, unreasonable, and improper in other 
places and under other circumstances. O’Neill v. 
FOWK Esc céctdevsoc nein esses heiiven segs hes la anche tated en bveveretenmenne 
The driver of a motor vehicle on a public highway 
is required to operate it upon the right half of 
the highway unless it is impracticable to do so. 
O'Neill v. Henke .....cc..scccsscccececneececrececcencosecesseensesasssecneoeee 
Evidence as to drinking intoxicants within a rea- 
sonable time prior to an accident is a circumstance 
to be considered in determining whether or not a 
driver of a motor vehicle is guilty of gross negli- 
gence. O'Neill v. Henke oe cccceeccccccecseceeeeceeeeteeneneene 
The emergency rule cannot be successfully invoked 
by either party in a negligence case unless there 
is competent evidence to support a conclusion that 
a sudden emergency actually existed, and then it 
cannot be successfully invoked by one who has 
brought that emergency upon himself by his own acts 
or who has not used due care to avoid it. O’Neill 
Vs HONK Ci vcctcscacagectagdeseebechecdeywetbes ciiape age ioe Baan Meee ne 
Statute providing for certification of conviction 
under motor vehicle statutes requires that a certi- 
fied abstract of the judgment be sent to the Director 
of the Department of Motor Vehicles only in cases 
where the accused is convicted or his bail forfeited. 
State ex rel. Line v. Kuhlman 0200........eceeeeeeeeeee eee 
A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, 
other things being equal, but such fact does not 
relieve the driver of the favored automobile of the 
duty to exercise ordinary care to avoid an accident. 
Bezdek v. Patrick .....e.ccsscccescecceeesceeseceeeeeecereenseesseeessenees 
The failure of the driver of an automobile upon ap- 
proaching an intersection to look in the direction 
from which another automobile is approaching where, 
by looking, he could see and avoid a collision that 
resulted, is more than slight negligence, as a matter 
of law, and defeats recovery by him. Bezdek v. 
POGIICK rccccceeSiciescivetcs cscs choc tae eos wstegeow sda halusinaneesocdeahedeesce 
Duty of driver of an automobile approaching a 
favored street stated, and effect thereof in applying 
the doctrine of contributory negligence declared. 
Bezdek v. Patrteke ooiceesseeeccccceecceceenseeseecneneeeeeesneenneesnenenees 
The requirement that the operator of an automobile 
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Bailments. 
1. 


Carriers. 


stop before entering upon a favored street protected 
by stop signs does not grant exclusive privilege to 
travelers on the favored street or require those 
crossing it to do so at their peril. Bezdek v. Patrick 
If a motorist on a nonfavored street stops at an 
intersection with a favored street when the inter- 
section is clear of traffic and looks for approaching 
vehicles, acting as a reasonably prudent person in the 
exercise of due care would act in the belief that he 
has time and opportunity to safely cross, he is not 
liable for negligence because he attempts to cross 
the street. Bezdek v. Patrick «00. 2....-.:cccescsceeeeeeeeneeeneee 
Before a motorist entering an intersection protected 
by a stop sign can be held negligent, no statutory 
violation being shown, it must appear that the ap- 
proaching motor vehicle was at a point which, after 
considering its speed, indicated it was within the 
limit of danger and that to proceed would be impru- 
dent. Bezdek vi Patrick 2.0... ccceseseeeseeeseecseeeeeeeeeees 
The jury should be fully and precisely instructed 
as to the relative and reciprocal rights and duties 
of the operators of the motor vehicles in entering 
and using an intersection of a favored and a non- 
favored street. Bezdek v. Patrick ..........:ccc:cceee 


A bailment is the delivery of personalty for some 
particular purpose, upon a contract, express or 
implied, that after the purpose has been fulfilled 
it shall be redelivered to the person who delivered 
it or otherwise dealt with according to his direc- 
tions, or kept until he reclaims it, as the case 
may be. Mimick v. Beatrice Foods Co. ........--.------+ 
A bailor is not liable to third persons for their 
injuries resulting from the bailee’s negligent use 
of the property bailed. Mimick v. Beatrice Foods Co. 
In the absence of special agreement, a bailor is 
under no duty or obligation to inspect or repair 
the property bailed while it is in possession of 
the bailee, and if there is a contract to repair 
upon notice that repairs are necessary, a duty to 
repair does not arise until notice is given. Mimick 
vy. Beatrice Foods Co. ..........:cecc:cscc-escsesesescseccennseenensneeens 


The requirements of the Motor Carrier Act do not 


apply to common carriers of petroleum products by 
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pipe line. Toronto Pipe Line Co. v. Camerland Pipe- 
lines: Cow IN€s c:t2.2 ce, cesesend tele eh Skis a 201 


Constitutional Law. 

1. Property may be as effectively taken without due 
process of law by long-continued and unreasonable 
delay in putting an end to railway commission 
orders on the application of an injured party, which 
have become confiscatory, as by an express affirm- 
ance of them. Chicago & N. W. Ry. Co. v. Save the 
THOANS. ABBN.. (ccscccecsssei Hecke eee heed atone 61 

2. Where it appears that there is no public necessity 
present for the operation of passenger trains daily 
in each direction between two points within the 
state, and that such trains can be operated only at 
great loss to the railroad company, an order of the 
railway commission requiring their operation is 
arbitrary and unreasonable, and amounts to a con- 
fiscation of the railroad company’s property without 
compensation. Chicago & N. W. Ry. Co. v. Save the 
PrOine: A SEN. sarc eo oct ios eee ese ee et 61 

8. Due process of law was met where notice of action 
taken was given, opportunity to object afforded, and 
opportunity for judicial review by proceeding in 
error provided. Perkins County High School Dist. 

Vs: “MCQUISEONE . sasecscicecidedccevedastiesxssecsadtaioualoandvsncsvddesdsouessosve 330 

4. The fixing of a scale of wages by a city to be 
paid by a successful contractor at a public letting 
constitutes the taking of the private property of 
the taxpayer without due process of law. Philson 
CTP OL 7S OL 860 

5. The words “street railroad” as used in the Con- 
stitution apply to all means of mass transportation 
of passengers for hire in a municipality without 
regard to the motive power employed. Omaha 
Transit Co. Vv. Briggs .....c.c.-0ccccccccceecccecessescesnceceeseeeseseeecesee 703 


Contempt. 

1. It is mandatory that the record of conviction for 
direct contempt must contain a statement of the 
facts upon which the court relied in adjudging the 
contemner guilty. Tastee Inn, Inc. v. Beatrice Foods 
Cok: TG ie? Re cls cae eee ae Si Pe reed st 264 

2. <A court reviewing the record of conviction for 
direct contempt must be able to determine from the 
record of the conviction thus made if a contempt 
was committed and if the court which made the 
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adjudication had authority to impose punishment 
therefor. Tastee Inn, Inc. v. Beatrice Foods Co., 
Tne Sercheshts shot Oe ates cases tisha cdeta pee Rasta steasieee 


A statement of conclusions of the court in the record 
of a contempt proceeding is unimportant and insuffi- 
cient to sustain a conviction. Tastee Inn, Inc. v. 
Beatrice Foods Co., Te. .........ccseccseveceeneereeceeneseeneeeneeee 


A contempt proceeding is in its nature criminal 
and no presumption or intendment is indulged to 
sustain a conviction. Tastee Inn, Inc. v. Beatrice 
Foods? @0i,? 16s cree hea 


In a proceeding for direct contempt, guilt must be 
established beyond a reasonable doubt to justify a 
conviction. Tastee Inn, Inc. v. Beatrice Foods Co., 
DNC?» shee A AO ee 


A conviction under contempt proceedings can only 
be reviewed in the Supreme Court by the filing 
of a petition in error as in a criminal case. Rose 
V. VOnder Pent ...ceeesecescsececcecrecececeenecreneseaeeeseserersneseaneeeeee 


Where, in a contempt proceeding, the trial court 
does not pass upon the guilt or innocence of the 
defendant, but enters a decree materially enlarging 
the extent of the relief granted by a previous decree 
which had become final, the procedure for review is 
by appeal. Rose v. Vonderfecht .........2::c2cccceeee 


Continuances. 


1. 


The intent of the Soldiers’ and Sailors’ Civil Re- 
lief Act of 1940 is that stays granted solely on ac- 
eount of the serviceman’s military service be ter- 
minated at the expiration of the period specified 
in the act. Graves VU. Bednar .00.......cccccececnnneeseeceeeeeneeeee 
The extent of the stay under the Soldiers’ and 
Sailors’ Civil Relief Act is limited to the period of 
military service and 3 months thereafter. Graves 
998 BEAN cctsiuucivesics deawares sasnuunceycoo Viet ohideaschesuebeadeantinctoneiGen om 


The determination of an application for continuance 
under the Soldiers’ and Sailors’ Civil Relief Act 
depends on the facts and circumstances of each case. 
Graves V. Bednr oo. ceccecesceceeseeeeecneneeeeneeetseenenteceneces 


The Soldiers’ and Sailors’ Civil Relief Act cannot 
be construed to require a continuance on a mere show- 
ing that the defendant is in the military service. 
The act clearly requires that there be a present and 
not a mere anticipatory danger. Graves v. Bednar 


899 


264 


264 


264 


264 


276 


276 


847 


847 


847 


847 


900 


Contracts. 
1. 


INDEX [Vot. 


A contract must be construed as a whole giving 
force and effect to all of its provisions. Lonsdale 
MV. Union Ins. C0. ooiiicceecceececeececececeecceeeeeneesesnneneesneeteeseee 
A contract will ordinarily be construed according to 
the law of the place where the contract is made. 
Exstrum v. Union Casualty & Life Ins. Co. ............ 
In the interpretation of a writing which is intended 
to state the entire agreement, preliminary negotia- 
tions between the parties may be considered in 
order to determine their meaning and intention, 
but not to vary or contradict the plain terms of 
the instrument. O.C. Hirsch Constr. Co. v. Peterson 
Where a written contract is the basis of an action 
and neither party asks for a reformation thereof, it 
is the duty of the court to ascertain its meaning 
and enforce it accordingly. Plummer v. Fie ............ 
One party to a contract cannot declare a forfeiture 
for failure of the other party to strictly perform 
its conditions unless he is in position to perform 
on his part. Plummer v. Pte .0.........cecceccceeseetetceeeceeeeeeee 
Where words or other manifestations of intention 
bear more than one reasonable meaning, an inter- 
pretation is preferred which operates more strongly 
against the party from whom they proceed, unless 
their use by him is prescribed by law. General Credit 
Corp. v. Imperial Cas. & Indemnity Co. ..............0- 


Corporations. 
The officers of a corporation are responsible for its 


Costs. 


acts. In a suit for fraud the law will look through 
the corporation to the officers who acted in the 
matter, and the officers who so acted are proper 
parties defendant. Allied Building Credits, Inc. 
Dy DOIMACUB. .-2cnced csczenctcted tows bonsleebseiseds eccsetstusdedstosressetstesaeis 


A determination by the Supreme Court that “all costs 


Counties. 
1. 


are taxed” to a party means only the costs of the 
appeal. The direction does not include costs in the 
trial court save in those situations where, by appro- 
priate language, the trial court costs as well as the 
appeal costs are taxed in the order. Cover v. Platte 
Valley Public Power & Irr. Dist. ......ecccceccseecceeeeteeeee 


By county of legal settlement, as the term is used 
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Courts. 
1. 


Criminal 
1, 


2. 


in statute, is meant the county in which a person 
had a residence at the time of becoming incompetent. 
County of Kearney v. County of Buffalo ..........-..06 
The duties and obligations of counties with rela- 
tion to claims for support by one county against 
another of mentally ill persons in state hospitals 
are controlled by statute. County of Kearney v. 
County of Buffalo  ......ececccccccccccecececeesececeecsceenseesteeseeerene 


Juvenile courts do not have the sole or exclusive 
jurisdiction of children under 18 years of age 
who have violated our laws. Fugate v. Ronin ........ 
The county attorney is not limited by the Juvenile 
Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the 
same. Fugate Vv. Ronin .22.....2:cccccceccccseesceeceeensesensenceeerece 
Mandatory transfer to juvenile court from justices 
of the peace and police magistrate courts is re- 
quired only in criminal] matters which the latter 
courts have authority to adjudicate. Fugate v. Ronin 
In the absence of any conflicting decision by any 
other intermediate court of appeal or by the Su- 
preme Court of a state, a decision of an intermediate 
court of appeal of such state must be accepted 
by the parties and by the courts of a sister state 
as stating the law of the state where the decision 
was made. Exastrum v. Union Casualty & Life 
DNB. COs. oeccrcecba hci beSeteteeee Risse altace heel sees te esteche these 
Only the county court has authority in the first 
instance to consider and adjudicate a claim against 
the estate of a decedent. Oak v. Griggs ......000...... 
Where exclusive jurisdiction of a subject matter 
is constitutionally conferred on county courts, the 
district court will be deemed to have no original 
jurisdiction in the premises. Oak v. Griggs ............ 
The county court, and not the district court, has 
original jurisdiction to hear and adjudicate a cause 
of action for money only existing against a person 
at the time of his death. Jamerson v. Dillon Realty 
COS 3c hcctcied lee eee netted penis hn asl at cates 


Law. 

Every person accused of crime should have a fair 
and impartial trial. Conkling v. DeLany ................... 
In order to review alleged errors occurring during 
the trial of a criminal case, such errors must be 
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pointed out in the motion for a new trial and a 
ruling obtained thereon. Yesac v. State ...... 0... 
If the punishment for an offense is committed to 
the discretion of the court, to be exercised within 
prescribed limits, a sentence within the limits of 
the statute will not be disturbed in the absence of 
an abuse of discretion. Ysac v. State 0.0... 
Haswell: Vs StQbe® os.icc cece he sth eveniash cnctoniwalzcatuvdecsbestiatelesecie's 
A preliminary hearing on a felony charge is not 
a “case” within the meaning of the Juvenile Court 
Act. Fugate v. Ronin oi.cccccccccccsecssessesesssssesecesenccersesens 
Evidence in a criminal case is not rendered inad- 
missible because it was obtained in an irregular 
or illegal manner. Haswell v. State 0.0.0... 
A violation of the constitutional guarantee concern- 
ing search and seizure does not render evidence 
acquired thereby inadmissible on the trial of a 
criminal case against the person from or concerning 
whom the evidence was procured. Haswell v. State 
The inclusion in an otherwise proper instruction 
defining reasonable doubt that it does not mean the 
possibility that the accused may be innocent does 
not make the instruction prejudicially erroneous. 
Haswell v. State  ooeeseeccceecccescecceesssesesssceesessenneeeeseeseseeens 
It is a proper charge to the jury in a criminal 
case that the burden of proof never shifts, but, 
as to all defenses which the evidence tends to estab- 
lish, the burden is on the State throughout the 
trial to prove the defendant guilty beyond a rea- 
sonable doubt. Haswell v. State ...........cccceececeeseceeceeees 
The crime of issuing a no-fund check upon a bank 
with intent to defraud, knowing at the time that 
the maker or drawer had no account or deposit in 
such bank, is a felony involving moral turpitude. 
State ex rel. Nebraska State Bar Assn. v. Stano- 
BROCK «28 checlacwckvsGievadsnta cach coktee lovin she cautiat ledueautcubehoecactespieet 
Effect of plea of nolo contendere stated. State ex 
rel. Nebraska State Bar Assn. v. Stanosheck ............ 
A judgment of conviction of a felony or misde- 
meanor involving moral turpitude rendered upon 
a plea of nolo contendere is conclusive upon a re- 
spondent lawyer in a disciplinary proceeding. State 
ex rel. Nebraska State Bar Assn. v. Stanosheck .... 
Venue need not be established by direct evidence, 
nor in the words of the complaint or information. 
If from the facts in evidence the only rational con- 
clusion which can be drawn is that the offense was 
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22. 


committed in the city or county alleged, the proof is 
sufficient. State v. Bowwens ...........scceccceececeeeeeeeeeeee 
The courts of the county where an offense is 
committed have jurisdiction of the subject matter 
of the cause and jurisdiction to try the accused 
for the crime charged. State v. Furstenau .............. 
Unless a change of venue from the court of the 
county where the offense was committed is had in 
the manner provided by law, the accused cannot be 
tried lawfully in any other county of the state. 
State V. FUurstenau ......eeccceccceeccencscceccessneseeeeceeeesneeeseeceeee 
The law confers jurisdiction of the subject matter. 
State Vv. Furstenau 20.2.2... .eccccseeesecceencsseeeeececeecceeececeeeacs 
An accused cannot waive the venue provided by 
law, nor select the court where he is to be tried. 
State Vv. Fursten@u o.ceccecccccecceeccecseceeceeccneceeeeeceseetessseseues 
The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
case. The conclusion of the jury may not be dis- 
turbed by the Supreme Court unless it is clearly 
wrong. Starkweather v. State 2.2...2.:eccssececcceeeeeenee 
Pulliam ¥. State ....eeeccscsoseocscseceresecenscscsessesescseceraceceneveses 
It is not error to refuse instructions requested by 
defendant where the court on its own motion has 
given the substance of such requests. The trial 
court is not required to instruct in the exact 
language of a requested instruction. If the point 
is covered by an instruction couched in proper 
terms, it meets all the requirements of the law. 
Starkweather v. State ...ccccccccccccccsccsessesessssssceccessscensceeceeas 
Ordinarily, error cannot be predicated on an in- 
struction given at the request of the complaining 
party. Starkweather v. State .........2c.eeccecceesccceeeeceeeee ee 
Where a timely motion for new trial on the ground 
of newly discovered evidence has been filed, the 
district court has jurisdiction to hear and make 
a determination upon the motion notwithstanding 
error proceedings are pending in the Supreme Court 
on the conviction. Smith v. State .o.eeeccecccceceseeeeccees 
A plea of not guilty is a waiver of all defects 
in an information that can be reached by a motion 
to quash. Nelson Vv. State o..eececcccccscccecscecsesceeecesceeees 
Defects or omissions in the indictment or in the 
mode of finding the indictment, which are of such 
a fundamental character as to make the indictment 
wholly invalid, are not subject to waiver by the 
accused. Nelson v. State _ooo....cccccceeccctscesesecesseeeceensece 
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Defects and omissions which run only to the form in 
which the various elements of the offense are stated, 
or to the fact that the pleading is inartificially 
drawn, are waived by not objecting thereto in some 
appropriate manner in the preliminary stages of the 
proceeding, or, as to some matters, before determina- 
tion of the issue on the merits. Nelson v. State .... 
In criminal cases, it is not the province of the 
court to resolve conflicts in the evidence, pass 
on the credibility of ‘witnesses, determine the plausi- 
bility of explanations, or weigh the evidence. Those 
matters are for the jury. Pulliam v. State ................ 
In a criminal ease, the Supreme Court will not 
interfere with a verdict of guilty, based upon con- 
flicting evidence, unless it is so lacking in proba- 
tive force that it is insufficient to support a find- 
ing of guilt beyond a reasonable doubt. Pulliam 
Wa SD EUEE? ccosssctes cecil Sip hte seth ne a alae Si EN 


an action for damages by floodwaters, the burden 
of proof is on the plaintiff to show that the con- 
struction of the facilities complained of caused or 
increased the overflow or in some manner contributed 
thereto, together with the nature and extent thereof, 
and the amount of damages caused thereby. Wisch- 
MANN Os: RAUB. cccccccescivoccstscenzayessaussussivesseaevscoteessteietsesess 


In an action for damages by floodwaters, the burden 
of proof is on the plaintiff to show that the con- 
struction of the facilities complained of caused or 
increased the overflow or in some manner contributed 
thereto, together with the nature and extent thereof, 
and the amount of damages caused thereby. Wéisch- 
MANN V. ROS oo... eceeeenneeeeenete ene cen ante ceceenneteecenensneteceee 
Where a verdict in an action for damages is ex- 
cessive and it appears to have been returned under 
the influence of passion and prejudice, it is the 
duty of the court to set aside the verdict and 
grant a new trial. Hert v. City Beverage Co., Inc. 
The question of the amount of damage is one solely 
for the jury and its action in this respect will 
not be disturbed on appeal if it is supported by 
evidence and bears a reasonable relationship to the 
elements of injury and damage proved. Hert v. 
City Beverage Co. Te. .....cccccsccceceeccccncceccseceeesecncsecescees 
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There is no established monetary measure for pain 
and suffering. Hert v. City Beverage Co., Ine. .... 
If a jury has considered the duration and severity of 
pain and suffering and has manifested by a verdict 
a reasonable attitude thereto in fixing damages, 
the verdict will be upheld on appeal. Hert v. City 
Beverage Co., Te. .........seseccccsccccssnccesssecesnsseeceseeececeenesscees 


The wrongful death statute creates a new cause of 
action unknown to the common law, and it should 
not be extended beyond the fair import of the 
language used. Mabe v. Gross 2.......ecesccceceeceeeeeeees 
The phrase “next of kin’ in the wrongful death 
statute means the class of persons nearest in de- 
gree of blood surviving the deceased. In its prac- 
tical use it means, ordinarily, those persons who 
take the personal estate of the deceased person under 
the statute of descent. Mabe v. Gross .........-.200 
A presumption of pecuniary loss exists in favor of 


one legally entitled to service or support from one 


killed by the wrongful act of another. Mabe v. 
Gr088® «oe eich aco ae eee ce heeeenbiele 
Where it is shown that the next of kin sustained 
such a relationship to the deceased that the law 
imposes upon him a duty to support them and that 
practical ability existed to enable him to perform 
that duty, a pecuniary loss is established and its 
extent is a question for the jury. Mabe v. Gross .... 
Where a presumption of pecuniary loss obtains, 
the extent of the pecuniary loss must be left to the 
good judgment and common sense of the jury after 
it has considered all the evidence and circumstances 
in the case. Mabe v. Gross .......ccccceleccccccsecceseeeecsenees 


Delivery of a deed is largely a question of intent 
to be determined from the facts and circumstances 
of each case. Johns v. Carr .20.2.....21ccesceeeeceeececesteeenseceenss 
Any acts or words showing intention of the grantor 
to deliver and the grantee to accept a deed are 
sufficient to constitute a delivery of it. Johns v. 
COP 9 > pscsocoeseceswiae wicbeestien Nain es i Se esiccess dacs 
The recording of a deed in the manner provided by 
law is generally evidence of the delivery and ac- 
ceptance of the deed if the conveyance is beneficial 
to the grantee. Johns V. Carr oo. eecccececccscseeceeeeeees 
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Assent of the grantee is not an essential element 
of the delivery of a deed; neither is it necessary 
that the grantee have knowledge of the deed prior 
to the death of the grantor. Johns v. Carr ............ 


A decree awarding alimony and child support does 
not become dormant by lapse of time and the de- 
fense of the statute of limitations is not available 
to defeat recovery of delinquent payments. Finnern 
Ws BRUNER Leceecceie cote eas ee Re eds cea eee ee 
Payment of stipulated sums for child support be- 
come vested in the payee as they accrue. The courts 
of this state are without authority to reduce the 
amounts of such accrued payments by modification 
of the original decree or otherwise. Finnern v. 
BHUNCT: coctciessst a atclestsereossing otter ustenheses 
If requirements for residence within the state have 
been complied with, the district court has juris- 
diction to hear and determine an action for divorce 
in any county in the state where the parties, 
or one of them, resides. Willie v. Willie .......0........ 
The moving party who seeks to vacate a divorce 
decree has the burden of proving the grounds 
charged, including the falsity of allegations of 
residence within the jurisdiction of the court by 
a preponderance of evidence, and where this burden 
is not sustained, a refusal to vacate the decree is 
proper. Willie v. Willie .....cecccecsecccceeeceeeeeeeeeeeeeeeeeees 
By statute, either party to a divorce action may, 
within 6 months of the date of rendition of a decree, 
make application to have the decree set aside or 
modified. The granting of such an application rests 
in the sound judicial discretion of the trial court, and 
must not be permitted to produce an unconscionable 
result. Willie v. Willie ooo. ceeeeecccceteccceetteeeeeeeetesees 
What constitutes good reason for setting aside a 
decree of divorce or what constitutes an uncon- 
scionable result prohibiting it depends upon the 
facts and circumstances of each particular case. 
Willie ve Willie ooeeeecceccecceccecncceccsceenceeseesstessensecnnenseneese 


By county of legal settlement, as the term is used 
in statute, is meant the county in which a person 
had a residence at the time of becoming incompe- 
tent. County of Kearney v. County of Buffalo ........ 


545 


281 


281 


449 


449 


449 


449 


VoL. 167] INDEX 


2. 
3. 
pai 4, 
7 5. 
=x 
* 
FO 6, 
s 
= 
= a. 
8. 
Drains. 
It 
Easements. 
1. 
2. 


Intention and bodily presence are essential elements 
in the establishment or change of residence. County 
of Kearney v. County of Buffalo ....2.......ceeseceeeeeeeee se 
As a general rule persons under legal disability 
or restraint, or persons in want of freedom, are 
incapable of losing or gaining a residence, domicile, 
or settlement by acts controlled by others. County 
of Kearney v. County of Buffalo .......cccccececeeceeeeeeceeee 
Residence in a community is determined by intention 
of the parties. Willie v. Willie ......c0..ccctceteceeeeeeteeeeeeee 
A wife is not prevented from having a residence 
separate and apart from that maintained by her 
husband. Willie v. Willie oo..eeccctcccscecccseeeceeceseseeeeeee 
A person does not change his legal residence by 
removal to a new dwelling place without an intention 
to make the new dwelling place his home as of the 
present moment rather than in the future. Willie 
Ye Wallae: oo iin east ene See hg et eeteee dead 
One’s legal residence is where he has his estab- 
lished home, and to which when absent he intends to 
return. To effect a change there must not only be 
a change of residence, but a present intention to 
permanently abandon the former residence. Willie v. 
Wilde xe B8 eke ent te iii ends he, hue aks, 
The residence of a person in the military service 
of his country is in no way affected by such service. 
He does not abandon or lose the residence he had 
when he entered such service by being required to 
live at certain army posts in other states or coun- 
tries. Willie vi Willie o2...eeeccccecesccccceceeecesceeeeseceteeeeeee 


is the duty of those who build structures across 
natural drainways to provide for the natural pas- 
sage through such obstructions of all waters which 
may be reasonably anticipated to drain there. Walla 
v. Oak Creek Township 00.......cecccccsceceeeceeceeeeesesececeeeeeees 


In determining the nature and extent of an easement 
established by a final decree of a court, the court 
is bound by the language of such decree and the 
inferences that can reasonably be drawn therefrom. 
Rose v. Vonderfecht -.....22-.:cccccecceceeceesecescsecesssnesssseseeeeee 
The use and enjoyment which will create title by 
prescription to an easement are substantially the 
same in quality and characteristics as the adverse 
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possession which will give title to real estate. 
Wemmer V. YOung  ...cccccccccscocceeecccssesescenserecnssenseesesesseacene 
To establish a prescriptive right to an easement, 
all the elements of a prescriptive use and enjoy- 
ment must be established by clear, convincing, and 
satisfactory evidence. Wemmer v. Young ...............----- 
If an easement is acquired by prescription, the 
extent of the right is fixed and determined by the 
user in which it originated. To establish an ease- 
ment by prescription the evidence must show the ex- 
tent of the user for a period of 10 years. Wemmer 
Dies OUNG® ciceni Bins cce a eccaiteon tesense ra aied Rocesedeitehaaate Ans Soden 
An alleged easement that is too indefinite for a 
determinate description cannot be established and 
protected by a court of equity. Wemmer v. Young 


Domain. 


Where persons are shown to be familiar with the 
particular land in question, they may be permitted 
as witnesses in condemnation proceedings to testify 
as to the value of the tract immediately before and 
immediately after the appropriation. Twenty Club 
Di SCAG): assed ceccsetccevsec ts cecee Meee eee st deen emtentesen pansies tesetgnn cous 
An appraiser in condemnation proceedings may testi- 
fy as any other witness when the proper founda- 
tion is laid, but in no event should evidence of 
the award of the appraisers be admitted as evidence 
to go to the jury. Twenty Club v. State ................ 


The general rule in condemnation cases is that 
the burden of showing the damages which the land- 
owner or lessee will suffer rests upon him while the 
burden is on the condemner to show matters which 
tend to reduce or mitigate damages. Twenty Club 
Ve SCALE soicecne doce i sceceayieescstbte vee aeteat nel aeeand eres taste eeeantas 


General benefits are those which result from the 
enjoyment of the facilities provided by the new 
public work and from the increased general pros- 
perity resulting from such enjoyment. Phillips v. 
DEGhE eon ae eee te aes ee Pa Sas 
Special benefits are those which arise from the 
peculiar relation of the land in question to the 
public improvement. Phillips v. State... 


Special benefits are ordinarily merely incidental 
and may result from physical changes in the land, 
from proximity to a desirable object, or in various 
other ways. Phillips v. State -...0...0...ccccececeseeteseeeescee 
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A public highway regularly established by the 
county authorities under the law existing in 1895 
must be regarded as taking land to the full width 
required by statute, notwithstanding the fact that 
the petition for the highway and the order establish- 
ing the same does not mention the width of the road. 
Bredehoft v. County of Platte ..o.....cccccccccccseccececceeeeees 


Where compensation has been once paid for the es- 
tablishing of a public road, an owner of property 
adjoining the road may not again recover damages 
for such taking on the theory that the compensation 
paid was erroneously determined. Bredehoft v. 
County of Platte ocecicccececcecscccesesssessceesenccecersesecesenensecnee 


The procedure in a condemnation proceeding is a 
matter of state-wide concern. Van Patten v. City 
Of SOMGRG: + j.cileercceisieelac et sksc dui Be eveoeeies ec ees 


Eminent domain is the right or power to take 
private property for a public use. Van Patten v. 
City Of OMGha oiieeeccccccccsceesecsenssersesscececescececeseeesensssaceeeeeeee 


While the power of eminent domain may be dele- 
gated, it belongs to the state, is subject to its control 
and regulation, and is a matter of state-wide con- 
cern. Van Patten v. City of Omaha .0.....eccccetccseceeees 


Condemnation is the procedure whereby the power of 
eminent domain is exercised. Van Patten v. City 
OFF OMAN: 222k senciicketcevoyehee sevsient Atle cst oe ieee tesco 


Since the power of eminent domain is an attribute 
of sovereignty and inherent in the state, only those 
agencies to whom the Legislature has delegated the 
power can exercise such right. It must be ex- 
ercised only on the occasion, in the mode or manner, 
and by the agency prescribed by the Legislature. 
Van Patten v. City of Omang o......eeccceeceececseeeeseeeneeee 
Statute designated has applicability only to those 
condemnations within the provisions of a city plan 
that has been acquired or prepared by the city plan- 
ning commission and which has been adopted by 
the city council. Van Patten v. City of Omaha. ........ 
The power of eminent domain may be delegated by 
the Legislature, but because it is a sovereign power 
the Legislature cannot divest itself of the power or 
deprive itself of the right to repossess or reclaim 
its primary prerogative to exercise the power as it 
sees fit within the limitations contained in the Con- 
stitution. Van Patten v. City of Omaha 0... 
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Where a court of equity has obtained jurisdiction of 
a cause for any purpose, it will retain it for all, 
and will proceed to a final determination of the 
case, adjudicate all matters in issue, and thus avoid 
unnecessary litigation. Wischmann v. Raikee ........ 
“Final determination” refers and relates to all mat- 
ters which became issuable under the pleadings or the 
presentation to the court. Wischmann v. Raikes .... 
In applying the doctrine of laches the true inquiry 
should be whether the adverse party has _ been 
prejudiced by the delay. Finnern v. Bruner .......... 
Laches does not, like limitation, grow out of the 
mere passage of time; but it is founded upon the 
inequity of permitting the claim to be enforced— 
an inequity founded upon some change in the condi- 
tion or relation of the parties. Finnern v. Bruner 
The defense of laches is available only when it has 
become inequitable to enforce the claimant’s right. 
It is not available to one who has caused or con- 
tributed to the cause of delay or to one who has 
had it within his power to terminate the action. 
Finmern V. Bruner o.ccccccccccesecscccesseeceesssenarseeeesssenesenteneesees 
A court of equity with notice or knowledge of the 
facts should protect the rights of minors who are 
not properly or adequately represented when their 
rights are involved in pending litigation. Workman 
Dai Wren since eel oeies iced cde sali aevicetadceesepaesdbecadcbeeasicblenttene 
When equity acquires jurisdiction of an action, 
it will retain it for all purposes until the litigation 
is completely and finally determined. Workman v. 
WOT IMO: -avse ise ssdsdscviscesienossgseccuhsdusthne beuts¥s dapabetses dedstoateo bead 


A foreign law or rights thereunder must be proved 
like any other fact, in the absence of which the 
law of the forum is ordinarily applied. Exstrum v. 
Union Casualty & Life Ing. Co. o....ececeececceeccseseteseeee 
Evidence in a criminal case is not rendered inad- 
missible because it was obtained in an irregular 
or illegal manner. Haswell v. State oo... 
The Supreme Court, in the exercise of its appellate 
jurisdiction, may not receive evidence originally 
tendered therein to sustain or defeat a judgment 
of the trial court. Haswell v. State ........-cceccceceeeee 
Proof by a preponderance of the evidence is all 
that is required in any civil action; but when a 
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10. 


11. 


12. 


13. 


litigant seeks to overcome by parol evidence the 
presumption arising from the express terms of a 
conveyance and from the relations of the parties 
concerned therein, the quality of the evidence must 
be clear, satisfactory, and convincing. Hein v. W. 
TT. Feawletg lu. COs sic.b ke eek Desc whens dea ee hep sate sed ebb 
Courts will not take judicial notice that certain 
streets are located within the territorial limits of 
an unnamed city for the purpose of fixing venue. 
SEAte UV. BOUWeNs ......ecessccscceesneceeceneencceereeesereeecesesceeseteres 
Courts will take judicial notice of the streets, 
squares, and public grounds of a city, their loca- 
tion and relation to one another, and the direction 
they run as shown by an official map of a city. 
But judicial notice thereof will not be taken to 
establish venue. State v. Bouwens -..........ccscscecceeseeene 
In the interpretation of a writing which is intended 
to state the entire agreement, preliminary negotia- 
tions between the parties may be considered in 
order to determine their meaning and intention, but 
not to vary or contradict the plain terms of the in- 
strument. O. C. Hirsch Constr. Co. v. Peterson .... 
Where a proper foundation has been laid, a qualified 
expert may give his opinion as to the speed of an 
automobile, based on the length of skid marks made 
by it when brakes were applied. Tate v. Borgmaz .... 


Various factors, such as skid marks, distance traveled 
after impact, and force of impact, constitute perti- 
nent evidence in arriving at an estimate of the rate 
of speed of an automobile. Tate v. Borgman .......... 


Declarations against interest cannot be annulled or 
explained away by counter declarations. Vermaas 
Mass OQ ONE. esiccciestissesctosptaceeeceee late atexitadecosteevensencescdatevsdedteades 


A party may at any time invoke the language of 
the pleading of his adversary on which the case 
is tried on a particular issue as rendering certain 
facts indisputable. Johns v. Carr oo... ccccecesceseeeees 


An admission made in a pleading on which the trial 
is had is a judicial admission and constitutes a 
waiver of all controversy so far as the adverse 
party desires to take advantage of it. It is there- 
fore a limitation of the issues. Johns v. Carr. ........ 
Lash. V. Brie ma 2... ccsscctesesecssseiesesoatteesssncsnssenccessensssees 
A judicial admission is a formal act done in the 
course of judicial proceedings which is a substitute 
for evidence, thereby waiving and dispensing with 
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production of evidence by conceding for the pur- 
poses of litigation that the subject of the admission 
is true. Johns V. Carr ooicccceccccccscsscceeeecceesenctcseessesesees 


In an action for personal injury if there is evidence 
tending to establish that the injury is permanent, 
tables of life expectancy are admissible in evidence. 
Creumke Vv. Glover... csseccsesnsescsssssscsncesnenesesseeseacsatenseecasencenen 


A statement made under the immediate force of 
circumstances and not as an afterthought is a part 
of the res gestae. Crunk v. Glover ..eccccccccccssssseeee 


The issuance and return of an execution without a 
levy of it is sufficient, as against the judgment 
debtor, to prevent the judgment from becoming 
dormant; but to preserve the priority of the judg- 
ment lien as against good faith creditors and pur- 
chasers, it is necessary that an actual levy of the 
execution be made. Hein v. W. T. Rawleigh Co. .... 


If an execution is issued on a judgment and delivered 
to a sheriff and it is by him returned unsatisfied, 
the law presumes that the officer did his duty 
in reference thereto and the execution in such 
case is duly “sued out.” It is immaterial in such 
a case that the creditor requested the return of 
the execution. Hein v. W. T. Rawleigh Co. ......0..... 


Executors and Administrators. 


1. 


Only the county court has authority in the first 
instance to consider and adjudicate a claim against 
the estate of a decedent. Oak v. Griggs ...........ccccccce 


A claim in an estate proceeding is every species 
of liability which the representative of an estate 
of a decedent may be required to pay from the gen- 
eral assets of the estate. Oak v. Grigg .......0.000.+ 


Proceedings to administer the estate of a decedent 
are in rem and every person interested therein, 
either as heir, creditor, or otherwise, is a party 
thereto whether or not he is named or appears 
therein or is absent therefrom. Oak v. Griggs .......... 
The county court, and not the district court, has 
original jurisdiction to hear and adjudicate a cause 
of action for money only existing against a person 
at the time of his death. Jamerson v. Dillon Realty 
COs. aie oak eae Noeeecede Se ee I 
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Forfeitures 
1. 


Franchises. 
1. 


Fraud. 


Forfeitures are not looked upon with favor by the 
courts, and will not be created by intendment nor 
enforced unless the court is compelled upon the 
facts and law to do so. Plummer v. Fie ..........2.--2-0- 
One party to a contract cannot declare a forfeiture 
for failure of the other party to strictly perform 
its conditions unless he is in position to perform 
on his part. Plummer v. Fie oo.......cccccceececceereeeeeeeecceteeee 


A franchise for the sale of gas granted by a city 
of the second class, which subsequently becomes a 
city of the first class, to a public service corporation 
is made with the right of regulation of rates to be 
charged for gas a part of the contract. Nebraska 
Natural Gas Co. v. City of Lexington ............c..0000 
Rules of law set out in two prior cases controlled 
disposition of this case. Natural Gas Distr. Co. v. 
City of Ogallada -........eeececeececeeeeseeeceseeeeeeceeeeneeneteneeences 
The Constitution prohibits granting a right to 
operate a common carrier passenger service upon 
the streets of a city without first obtaining the 
consent of a majority of the electors of the city. 
The effect of a franchise is stated. Omaha Transit 
COs Os “BHA GS: cick eevee ie ebse ssi ieea ess ce ete 
A franchise accepted and performed in whole or 
in part by a grantee of it becomes a contract be- 
tween the city and the grantee. Omaha Transit Co. 
De BYAUG G8 di scdiseiens iti iainisicaditassadan abe aen Neches eas 


Essential elements of action in damages for false 
representations stated. Allied Building Credits, Inc. 
Ds DOUMACUB. 2.5 seater aaee canes Seat cegeccenndeabtee Detatbacetenceaten 
The officers of a corporation are responsible for 
its acts. In a suit for fraud the law will look 
through the corporation to the officers who acted 
in the matter, and the officers who so acted are 
proper parties defendant. Allied Building Credits, 
TNO: Ve DOMACUB. cso RA se inact ca eenctca 


Frauds, Statute of. 


1. 


The implied contract created by failing to protest 
against increase in rental does not arise until the 
new year begins and is not therefore violative of the 
statute of frauds with reference to agreements not 


913 


367 


367 


418 


602 


703 


703 


390 


899 


914 
2. 
3. 
4, 
Gifts. 


INDEX [ VoL. 


to be performed within 1 year. Heckman v. Walker 
Oral agreements to transfer real estate are ordi- 
narily not enforcible under the statute of frauds 
because not made in writing. Even if proved they 
are not enforcible unless there has been such per- 
formance as the law requires. Vermaas v. Fagan .... 
The things done which are claimed to constitute 
performance must be such as are referable solely 
to the oral agreement sought to be enforced, and 
not from some other relation. Vermaas v. Fagan .... 
Nothing will be considered as performance which 
does not put the party asserting it in a situation 
amounting to a fraud upon him unless the oral agree- 
ment is fully performed. Equity interferes in such 
cases only to prevent fraud or unconscionable ad- 
vantage. Vermaas V. Fagan o......cccccccccccccssseseeesesessaseee 


Where title to property is placed by one spouse in the 


other spouse, the law indulges a presumption of a 
gift without regard to which one furnished the 
consideration in the acquisition of the property. 
Hein v. W. T. Rawleigh Co. ...cicccecccscessssccsseccesssseessssenes 


Habeas Corpus. 


A 


Highways. 
1. 


certificate of good time by the Board of Control, 
based on an erroneous computation under earned- 
good-time statutes, is subject to correction and will 
not afford a prisoner a basis for release in a habeas 
corpus proceeding. State ex rel. Menard v. Nichols 


The statutory rule of right-of-way at intersections 
is applicable where automobiles collide in an ordi- 
nary street intersection and there is no evidence 
of a substantial difference in speed. Cappel v. 
POAC oes Hiss aa She cat saddau teat date aeksoud gadeedcoatuentoaSvenecties 
Automobiles approach an intersection at approxi- 
mately the same time whenever they are in such 
relative position that upon appraisal of all factors 
it should appear to a man of ordinary prudence 
approaching from the left that there is danger 
of collision if he fails to yield the right-of-way. 
Cappel UV. Riemer ...cceccccccccsscsecencecssseseesesccesccsessessesseneeccce 
The driver of an automobile entering an intersection 
of two streets is obligated to look for approaching 
automobiles and to see any vehicle within that 
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radius which denotes the limit of danger. Cappel 
Ds "RICRET ese tecds ses ress NH seas Meads MS 
If the driver of an automobile entering an inter- 
section looks for approaching vehicles but fails to 
see one which is favored over him under the rules 
of the road, he is guilty of negligence as a matter 
of law. Cappel v. Riemer -02.....cceecceeeceeeseeeeereeeeeeees 
The driver of an automobile approaching or entering 
an intersection is required to see another automobile 
approaching or entering the intersection which has 
been favored with the right-of-way under the statu- 
tory rules of the road and a failure to see such 
favored automobile is negligence as a matter of 
Jaw, Cappel V. Riener oo..ecececcccecceccennceeenscetectececeesesstens 
A motor vehicle which has entered an intersection 
or is passing through it at a lawful speed has the 
right-of-way over a motor vehicle approaching the 
intersection from a different direction into the 
path of the first vehicle. Pankonin v. Borowski .... 
The driver of a motor vehicle on a public highway 
is required to operate it upon the right half of 
the highway unless it is impracticable to do so. 
O? Neth we Hembee sei isiocidss cdstisest ctoeictecn beats ios dacs eelsbeans 


Homesteads. 


1. 


It is the policy of the Supreme Court and of courts 
generally to give a liberal construction to the 
homestead law for the purpose of protecting and 
preserving the home for those who would be bene- 
fited by its provisions. Sanne v. Sanne ..............-- 
Under the homestead statute, the homestead interest 
of a married person cannot be conveyed or encum- 
bered unless the instrument by which it is conveyed 
or encumbered is executed and acknowledged by 
both the husband and wife. Sanne v. Sanne ............ 
A married man cannot by his own act or neglect 
deprive his wife of her property rights in the home- 
stead either by his conveyance or encumbrance or 
by permitting a judgment by confession to be ren- 
dered against him for his individual debt, and such 
judgment cannot be made a lien on his wife’s in- 
terest in the homestead. Sanne v. Sanne .............. 
When a husband and wife reside upon homestead 
property and the wife is divorced from the husband 
but is awarded such property, the wife may continue 
to claim a homestead interest therein. Sanne v. 
DOING. 200s ind ccecescainctne Syasseteupedoeles <i baste ete heoeates cop abee hice iA Seok 
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A homestead, as defined by statute, once established 
is presumed to continue as such, and the burden of 
providing a waiver, loss, or abandonment thereof 
is upon the party asserting such waiver, loss, or 
abandonment. Sanne v. Sanne oo..ececeecccececceeeceeeees 
Under the homestead law in force in this state, a 
judgment is a lien only on the debtor’s interest in 
lands, impressed with the character of a homestead, 
in excess of $2,000. Sanne v. Sanne .0...0....cccccec-e 
The extent of a homestead is to be determined by 
the claimant’s interest in the land and not by the 
fee simple value of the premises. In determining 
his homestead interest, valid mortgages and other 
liens are to be deducted from the value of the land 
and not from the $2,000 homestead exemption. 
SONNE? Us SQMNE ics ciciecks heeshecetscsedes cohentsie. Mone token 


To constitute murder in the first degree, it is 
necessary that the killing be purposely and mali- 
ciously done with deliberate and premeditated malice. 
When there is evidence of those facts, the jury’s 
verdict in finding the act to be murder in the 
first degree is conclusive, in the absence of pre- 
judicial error otherwise. Starkweather v. State .... 
When guilt of murder in the first degree is once 
determined, the primary duty to fix the penalty 
rests upon the jury. Starkweather v. State ............ 


Husband and Wife. 


1. 


Where title to property is placed by one spouse in 
the other spouse, the law indulges a presumption 
of a gift without regard to which one furnished the 
consideration in the acquisition of the property. 
Hein v. W. TT. Rawleigh Co. cccsccccsccccccccctecsseeeeeeseeeeees 
A wife is not prevented from having a residence 
separate and apart from that maintained by her 
husband. Willie v. Willie oo... cceetceecceceteeseeteeeeeeseees 


Improvements. 


1. 


Respective rights of vendor and vendee stated where 
vendor fails and refuses to carry out oral contract 
of sale of real estate. Wlaschin v. Affleck ..............-- 
The right of vendee to recover for improvements 
is based on the ground that the vendor, through 
whose fault the contract failed, ought not to obtain 
the enhanced value given to his property by money, 
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work, labor, and material of the vendee without 
making compensation therefor. Wlaschin v. Affleck 


Indictments and Informations. 


1. 


Infants. 


1. 


To charge a statutory offense, the information or 
complaint must contain a distinct allegation of 
each essential element of the crime as defined by 
the law creating it, either in the language of the 
statute or its equivalent. Nelson v. State ................ 
The general rule is that a defect in the manner of 
charging an offense is waived if, upon being ar- 
raigned, the defendant pleads to the general issue, 
provided the information contains no jurisdictional 
defect and is sufficient to charge an offense under 
the law. Nelson v. State o....eecceeceeeseeescceeseeseeeseeteeees 
An information questioned for the first time on 
appeal must be held sufficient unless so defective 
that by no construction can it be said to charge 
the offense for which accused was convicted. Nelson 
De COGS: Aik heteehsn se orton Bede Ne Soles ie ee 
A plea of not guilty is a waiver of all defects in 
an information that can be reached by a motion to 
quash. Nelson Vv. State .....eecesccececccsecerseeceseseececereceesees 
Defects or omissions in the indictment or in the 
mode of finding the indictment, which are of such 
a fundamental character as to make the indictment 
wholly invalid, are not subject to waiver by the 
accused. Nelson v. State ...........ceecsccececeeceeseceeeeeeenereeeeeee 
Defects and omissions which run only to the form in 
which the various elements of the offense are stated, 
or to the fact that the pleading is inartificially 
drawn, are waived by not objecting thereto in some 
appropriate manner in the preliminary stages of 
the proceeding, or, as to some matters, before de- 
termination of the issue on the merits. Nelson v. 
State 


Juvenile courts do not have the sole or exclusive 
jurisdiction of children under 18 years of age who 
have violated our laws. Fugate v. Ronin ....000......... 
The county attorney is not limited by the Juvenile 
Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the 
same. Fugate Vv. Romi ooi...ccccccecccccceeeeeescccccsceecececevere 
Mandatory transfer to juvenile court from justices 
of the peace and police magistrate courts is re- 
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quired only in criminal matters which the latter 
courts have authority to adjudicate. Fugate v. Ronin 
A court of equity with notice or knowledge of the 
facts should protect the rights of minors who are 
not properly or adequately represented when their 
rights are involved in pending litigation. Workman 
Var WOMAN: sencleczicescvsdectcscssdshiseccbesscodiasipssaigesdé ouavesccruocedede 


Generally the granting of an injunction where an 
issue of damages has not been tendered is not a bar 
to an action at law for damages caused by the 
wrong enjoined. Wischmann v. Raikes ...............0.2.-+ 
Injunction is available to test the constitutionality 
of a statute providing for the establishment of a 
new high school district. Perkins County High 
School Dist. v. McQwiston ......0.2...cccccccccccceeseceseeceeeeseeeee 
An established high school district is a proper party 
to maintain an action to enjoin proceedings to re- 
move an area from such established district on 
the ground that the legislative act providing for 
the removal is unconstitutional. Perkins County 
High School Dist. v. McQwiston ..........ccccceseeteeteeeeee 
A partner may not by injunction deprive another 
partner of his possession of the partnership prop- 
erty and his rights in the management of the 
partnership business. Hauke v. Frey -...2..00000cc000-- 


Insane Persons. 
The duties and obligations of counties with relation 


Insurance. 
1. 


to claims for support by one county against another 
of mentally ill persons in state hospitals are con- 
trolled by statute. County of Kearney v. County 
Of “BUP-G1O., cA siescecc tien eases eh geese 


An insurance policy should be construed in the 
same manner as any other contract in order to give 
effect to the intent of the parties at the time it was 
made. Lonsdale v. Union Ins. Co. oi...c..ccceecececceeeees 


“ The language used in an insurance policy should 


be considered not in accordance with what the in- 
surer intended the words to mean, but what a rea- 
sonable person in the position of insured would 
have understood them to mean. Lonsdale v. Union 
ANB: COs reiscbed sos decree ete en en ak ees 
If the contract was prepared by the insurer and 
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10. 


11. 


contains provisions reasonably subject to different 
interpretations, one favorable to the insurer and 
one advantageous to the insured, the one favorable 
to the latter will be adopted. Lonsdale v. Union 
ANSE CO. seccislo ick kashctencesdiccacs oatsicnelecededazacasiel eed cabeeatevee tate ek 
In the absence of statutory provisions to the con- 
trary, insurance companies have the same right as 
individuals to limit their liability and to impose 
whatever conditions they please upon their obliga- 
tions, not inconsistent with public policy. Lons- 
dale v. Union Ins. C0. oic.cceccscccceseccsnceceeesesneeeeeeeeeeeeeeeneneeees 
Under applicable Illinois law a certificate of insur- 
ance which was issued to an employee by insurer 
under master policy of group life insurance, and 
which differed from master policy in several re- 
spects, constituted a part of the insurance contract. 
Exstrum v. Union Casualty & Life Ins. Co. ............ 
Where the provisions of a contract of insurance 
are in conflict, or subject to more than one inter- 
pretation, the provision or interpretation most favor- 
able to the insured will ordinarily be adopted. Ex- 
strum v. Union Casualty & Life Ins. Co. ....2.2.2.2++++ 
When a time is fixed in a policy of hail insurance 
for the giving of notice of a loss for which indem- 
nity is claimed which is reasonable in character, it 
will generally be regarded as a condition precedent 
to be complied with before a recovery can be had. 
Farmers Mutual Hail Ins. Co. v. Leonard .............--- 
Where circumstances render the performance of an 
act within a stipulated time impossible, the act 
may be done within a reasonable time or within the 
time stipulated after the cause preventing prior 
compliance ceases to exist. Farmers Mutual Hail 
Ins. Co. V. Le OnGrd oi.eiccccecccecccicececeseeeeseeeeeeeeeteteeceeeeeeeeee 
Where good health at the date of issuance is a 
condition precedent to the assumption of liability 
by the insurer, the plaintiff has the burden of 
proving that the insured was in good health on the 
date of issuance of the policy. Gallentine v. World 
TNS CO eyo ccneissonentdiccbexuny bes Abentetenenidtsectendnctacbatbeskncdindiseseseess 
The delivery of an accident and health insurance 
policy, the acceptance of premiums, and the treat- 
ment of the policy by the insurer and the insured 
as a contract raises a presumption that insured 
was in good health on the date of the issuance of 
the policy. Gallentine v. World Ins. Co. 0.00... 
The insurer may produce evidence to rebut the evi- 
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dence introduced by the plaintiff to the effect 

that the insured was in good health at the date 

of the issuance of the policy, but the burden of 

proof does not shift to the defendant to disprove 

the same as an affirmative defense. Gallentine v. 

World Ins... (C0). csccicicticceccclvonackedissi pag sidacitbdsieteondecutes 429 
12. Where the evidence introduced by the insurer is 

wholly insufficient to rebut the evidence of the 

plaintiff that the plaintiff was in good health at 

the date of the issuance of the policy, it is not 

error for the trial court to direct a verdict in favor 

of the plaintiff. Gallentine v. World Ins. Co. ........ 429 
138. Where a policy of accident and health insurance 

provides that it shall not take effect if the insured 

be not in good health but the premiums shall be re- 

turned, the insurer, to defend under this provision, 

must allege and prove a return or a tender of 

the premiums. Gallentine v. World Ins. Co. ............ 429 
14. Policies of insurance, which are ordinarily prepared 

solely by the insurance company, are construed 

more strongly against it. General Credit Corp v. 

Imperial Cas. & Indemnity Co. ........:cccccscceeeseeeeeseneeeee 833 
15. The provision in a policy of insurance that in 

case the lessee, mortgagor, or owner shall neglect 

to pay any premium due under a policy the lien- 

holder shall, on demand, pay the same, is a con- 

dition which requires the lienholder to pay the 

premium on the insurance involved from and after 

the date of the demand if the lienholder desires to 

keep the insurance in force. General Credit Corp. 

v. Imperial Cas. & Indemnity Co. o....cecccccccsscsssssssceesenee 833 


Intoxicating Liquors. 
1. Liquor cannot be lawfully sold by the drink outside 
the corporate limits of cities and villages. Insofar 
as selling and dispensing liquor by the drink is con- 
cerned, the country outside the boundaries of in- 
corporated cities and villages is dry territory. State 
ex rel. Fitegerald v. Kubile .0..ccccccccccccccsceccceesneseesereveee 219 
2. The maintenance of a place where liquor.is habitu- 
ally brought by others to be there consumed, with 
the encouragement of the owner who profits from 
the sale of “set-ups,” constitutes a public nuisance 
when such place is operated in territory in which 
sales by the drink are prohibited. State ex rel. 
Fitzgerald UV. Kubtihe ..ccccccccccccccececcessescsessescecesesscsaseaceeees 219 
38. Under the guest statute, the liability of a driver 


Vou. 167] INDEX 


while driving under the influence of intoxicating 
liquor is a distinct ground of liability from that 
of the driver based upon gross negligence in the 
operation of a motor vehicle. O’Neill v. Henke ........ 
Intoxicating liquor generally includes and means 
any liquor intended for use as a beverage, or 
capable of being so used, which contains alcohol 
in such a percent that it will produce some degree 
of intoxication when inbibed in a quantity that 
may practically be drunk. O'Neill v. Henke .............. 
The distinctive characteristic of all intoxicating 
liquors is that they contain alcohol; that they are 
capable of being consumed as a beverage; and that 
when so used, they will produce intoxication to some 
extent in the usual and common acceptation of the 
term. O'Neill v. Henke ceccccccccececcseteceseceececeseececeeteeee 
The term under the influence of intoxicating liquor 
means that a person has lost to an appreciable 
degree the normal control of his body or mental 
faculties, and to that extent there is an impair- 
ment of the capacity to think and act correctly and 
efficiently. O’Netll v. Henkee oo... ceeceecccccceeeceeeeceseeteeeee 
Liability for damage caused by the driving of a 
motor vehicle while under the influence of in- 
toxicating liquor is on a parity with liability for 
damage caused by gross negligence in the operation 
thereof. O'Neill v. Henke  0......ccccccccecccceceeeeeeeeseeeeeneeee 
The driving of a motor vehicle by one under the 
influence of intoxicating liquor fully responds to 
all the elements necessary to constitute gross negli- 
gence under the provisions of the motor vehicle guest 
statute. O'Neill v. Henke o0....e.cecccecceccescceteccscenecseeetsenes 
Evidence as to drinking intoxicants within a rea- 
sonable time prior to an accident is a circumstance 
to be considered in determining whether or not a 
driver of a motor vehicle is guilty of gross negli- 
gence. O'Neill v. Henkte .......c..eeeessccceteeeeeseseeeeeeeteeeeeees 


Joint Tenancy. 


1. 


The creation as well as the continued existence of 
an estate in joint tenancy requires a unity of 
possession, a unity of interest, a unity of time, and 
a unity of title in all who have an interest in such 
estate. Hein v. W. T. Rawleigh Co. o...cecccccecceceeeeen 
Any act of a joint tenant which destroys one or more 
of its necessarily coexistent unities operates as a 
severance of the joint tenancy and extinguishes 
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the right of survivorship. Hein v. W. T. Rawleigh 
COs Sess Ret ces Soe ai Hace oad ccn peel Bh Esa ckpepted she habedbveseens 
The meaning of the phrase by the moiety or half 
and by the whole is that joint tenants are seized of 
the entire estate for the purposes of tenure and 
survivorship but of only a particular part or interest 
for the purpose of immediate alienation. Hein v. W. 
T.. Rawleign: Cs sessisesccsnncdsssasesssccvsecvasicagebteestereetdvacnesseacescus 


A party has a right to have his case heard and de- 


Judgments. 
1, 


2. 


termined by a judge who is not disqualified by 
interest from hearing and determining it. Conkling 
We ADOT ONY 2s cccsiecdssetes cteti os Soden ce ccse eat toe cTedestaevtanenantvsiadasceeass 


The issuance and return of an execution without 
a levy of it is sufficient, as against the judgment 
debtor, to prevent the judgment from becoming 
dormant; but to preserve the priority of the judg- 
ment lien as against good faith creditors and pur- 
chasers, it is necessary that an actual levy of the 
execution be made. Hein v. W. T. Rawleigh Co. .... 
If an execution is issued on a judgment and de- 
livered to a sheriff and it is by him returned un- 
satisfied, the law presumes that the officer did his 
duty in reference thereto and the execution in such 
case is duly “sued out.” It is immaterial in such 
a case that the creditor requested the return of the 
execution. Hein v. W. T. Rawleigh Co. 20.2... 
Real estate acquired by a judgment debtor subse- 
quent to the rendition of judgment against him is 
subject to the lien of the judgment at the time the 
title thereto vests in the debtor. Hein v. W. T. 
Rawletgh CO. .sivscaccsssnctersatecntarscnosnenetannaasaiessosesccctamatedasseonast 
A grantee of the judgment debtor, who has actual 
or constructive notice of the judgment, takes the 
real estate subject to and charged with the lien 
of the judgment. Hein v. W. T. Rawleigh Co. ........ 
The defense of res judicata becomes available when 
a question of fact has been put directly in issue be- 
tween the same parties or their privies and an adjudi- 
cation is had thereon. Wischmann v. Raikes ............ 
Generally the granting of an injunction where an 
issue of damages has not been tendered is not a 
bar to an action at law for damages caused by the 
wrong enjoined. Wischmann v. Raikes ..............000.--- 
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7. 


10. 


11. 


12. 


13. 


14. 


15. 


After the final adjournment of the term of court 
at which a judgment has been rendered, the court 
has no authority or power to vacate or modify the 
judgment except for the reasons stated and within 
the time limited by statute. Rose v. Vonderfecht ........ 
In determining the nature and extent of an easement 
established by a final decree of a court, the court 
is bound by the language of such decree and the 
inferences that can reasonably be drawn therefrom. 
Rose v. Vonderfecnt ........ccecccccsecssceecsessseceeneneseeceeenesneeeees 
In a proceeding to vacate a judgment the applicant 
must allege facts sufficient to show that the failure 
to secure a just decision at the former hearing was 
not attributable to his own fault or want of due 
diligence. Gleason V. POOTe ........ccccceseccesseceeetcceceteeteeeee 
The validity of a prior judgment of conviction of 
the operator of a motor vehicle for traffic violations 
cannot be collaterally attacked in an appeal to re- 
view mandatory and ministerial action of the Di- 
rector of the Department of Motor Vehicles in re- 
voking the license of such person to operate a 
motor vehicle in this state. Bradford v. Ress .......... 
Where a default has been regularly entered, it is 
largely within the discretion of the trial court to 
say whether the defendant shall be permitted to 
come in afterwards and make his defense and, 
unless an abuse of discretion is made to appear, 
the Supreme Court will not interfere. Willie v. 
Wollte: 22 en aloeh ey ae pe oN Ml pee ad 
A judgment rendered in an action does not affect 
or bind #@ person who was not a party to the action. 
Wemmer ¥. Young .......--cecccccesceccsecceceeceeetseeeeceeneceeseteseers 
The prerequisites of granting a summary judgment 
are that the movant demonstrate that there is no 
genuine issue of fact in the case and that he is 
entitled to judgment as a matter of law. Johns v. 
COAT 1s eae desinccseiadabestabuchzs chases des sans ata tnads ioe sdcaibeatvteachadgicts Seven 
Clearwater Elevator Co. v. Hales -0.......cccceececceesceseeeeee 
Workman V. Workman .0...2......ce-ceeseecceeneeeoceecennacerseennenes 
In considering a motion for summary judgment the 
court should view the evidence in the light most 
favorable to the party against whom it is directed. 
Clearwater Elevator Co. v. Hales .0.....c..cccccccetenceceeeeee 
The court examines the evidence on motion for 
summary judgment, not to decide any issue of fact 
presented, but to discover if any real issue of 
fact exists. If there is a genuine issue of fact 
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to be determined, a summary judgment may not 
be properly entered. Clearwater Elevator Co. v. 
DIGS Sos cssicetite ice ieced ela ase ied tae ees 
A motion for summary judgment is not a substitute 
for a demurrer, a motion to dismiss, or for judgment 
on the pleadings. It is a new procedure which may 
be used in certain cases where other procedural 
steps are not effective. Workman v. Workman .......... 


A juror is not permitted to state to his fellow 
jurors, while they are considering their verdict, 
facts within his personal knowledge and not given 
in evidence. If the statements relate to the matter 
in dispute and influence the jury in arriving at a 
verdict, such statements constitute prejudicial error. 
Klein v. Wilson 2....ccc...ccccccsseeeseeceecesesnccecsceeeesseecceeeensanccceeee 
In a case where a motion for new trial is made on 
the ground of misconduct of a juror, a question of 
fact is thereby presented, in the first instance, 
for determination by the trial court. The decision 
thereon will not be disturbed on appeal unless it is 
clearly wrong. Klein v. Wilsom ......2...2..12::0c0ccceeeeeeees 


Landlord and Tenant. 


1. 


Libel and 
1. 


A lessee of real estate has, by virtue of his lease, 
capacity to contest an action brought against him to 
deprive him of his leasehold. Maas v. Platte Valley 
Public Power & Irr, Dist. ....ecceecccceececeeeeeeeeceeeeeeeees 
A tenant is entitled to exclusive possession and use 
of the demised premises in the absehce of reserva- 
tions or restrictions in his lease. Maas v. Platte 
Valley Public Power & Irr. Dist. .....2....1.c20ccccseseeeee eee 
Where a landlord notifies his tenant for a fixed 
term that in case he holds over beyond the term 
he must pay a specified increased rental, the 
tenant will become liable for such rental if he 
in fact holds over, and either remains silent with 
reference to the notice, or fails to express his 
nonassent to the terms thereof. Heckman v. Walker 


Slander. 

An action for libel must be commenced within 1 year 
of the publication of the defamatory matter that 
constitutes the basis for the action. Tennyson v. 
Weer than 2. .cc2sccccctscsceibollcsieint bethnsnhcnziusucasdetensteasdeemacssstaccas 
To be sufficient to charge a cause of action for 
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Liens. 


libel which does not contain an allegation of special 
damage, a petition must aver a publication which is 
libelous per se. Tennyson v. Werthman. ............00--+ 
A demurrer to a petition charging a libel admits 
the allegations of the petition and the implications 
following naturally from the publication. Tenny- 
BOT V. Wer tRMan o....cccccccccesesescsencecccsccecsenseseeecesssesersenerenses 
The language of an alleged libel should be inter- 
preted in its ordinary and popular meaning ac- 
cording to the sense in which it would be under- 
stood by the readers to whom it was addressed. 
Tennyson v. Wertman ..n.cccsccccccevececcccsccceeceseenscnessessaneneeee 
Any language, the nature and meaning of which are 
to impute to a person the commission of a crime or 
to subject him to public ridicule, ignominy, or dis- 
grace, is libelous per se. Tennyson v. Werthman. .... 


lien upon chattel property, though valid, is not 
evidence of ownership of the property by the lien- 
holder. Mapledge Corp. v. Coker vuticccccccccsscseccsseeeee 


Limitations of Actions. 


1, 


The statute of limitations applies to claims by one 
county against another for maintenance of incompe- 
tent persons in state hospitals. County of Kearney 
vw, County of Buffdlo .o.eecceccccccccescccescesecesssesesseeceeceecceceeee 
An action for libel must be commenced within 1 
year of the publication of the defamatory matter that 
constitutes the basis for the action. Tennyson v. 
Wer thane. acne descvsccies cove Ladessatinciesgesees Leics checdatesatycacccecisecdouests 
The statute of limitations is not tolled as to an 
amended petition which alleges a new and different 
cause of action but runs until the filing of that 
pleading. Tennyson v. Werthman ..00...0.....ccccececccceeeeee 


Master and Servant. 


Rule stated as to presumption of payment of wages 


for services of domestic servant extending over a 
period of years, where claim is made for additional 
compensation after death of employer. Christ v. 
NCLB OM ses hes ccs sctchesastesezsd iotgacteaed isderaianbestesnatie dw icisecs 


Mechanics’ Liens. 


1. 


Where a person performs labor or furnishes mater- 
ials for the improvement of a house, pursuant to a 
contract with the owner thereof, such person has 
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4 months from the completion of the labor or the 
furnishing of the materials in which to file a me- 
chanie’s lien. Gilerist v. Wright .....220..ccccccceccecseeeeeeeee 167 
2. The lien of a materialman or laborer attaches at the 
commencement of the furnishing of material or at 
the commencement of the performance of labor by 
him on the property on which a lien is claimed. 
Gilorist vi Wight oooecccccccccetceccceeecsteceseneeesceteeesceceaveeseee 767 
8. Under the Nebraska statute there are no priorities 
among liens for material furnished or labor per- 
formed where the liens are of the same class and 
attach to the same estate. Gilcrist v. Wright ............ 767 
4. <A mechanic’s lien has priority over a mortgage if 
work was commenced or materials furnished before 
the mortgage was filed for record. Gilcrist v. 
WUE cscs eses hc shenekc te esta ts RLS c aba estene Levee ledadenpbaginsiens seeks 167 
5. On foreclosure of a mechanic’s lien the plaintiff 
may take a personal judgment against the person 
liable for the debt. Gilcrist v. Wright .......2.0.000.... 167 


Mortgages. 


In order for a mortgage on real estate to merge in 
the title, there must be an identity of ownership 
in the mortgage and the fee title. Guilcrist v. Wright 767 


Motor Carriers. 


1. To transport passengers within a city, a common 
carrier must have both a franchise from the city 
and a certificate of public convenience and neces- 
sity from the railway commission. Omaha Transit 
COs VE Brigg scieetveschectadelestectccsaunsonues cacspeechettanasdieastiaedet 703 


2. A common carrier of passengers in a city under a 
franchise from it and under a certificate of public 
convenience and necessity issued by the railway com- 
mission has capacity to litigate the ineligibility of 
anyone who without authority of law has engaged 
in operation as a common carrier within the city. 
Omaha Transit Co. ¥. Briggs ..2..ccccccecceeseceeeneeeeees 703 


3. Where transit company held both a franchise and 
certificate of public convenience and necessity, while 
bus company held only a certificate of public con- 
venience and necessity, right of transit company to 
operate in city was superior. Omaha Transit Co. 
Des DB VAG OB. -ccchiae ive Seis stele icdasanits bet ode de tunatdadsdascbei uh ioastesteeed 703 


4. Municipal boundaries play a part in determining 
who should be permitted or required to perform 
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common carrier services within the municipality. 
Omaha Transit Co. v. Briggs ...2..c0:cccscceecceccessereeeeeneeee 
The duty is imposed upon a common carrier to pro- 
vide service to all the public and this requires it 
to be furnished where it is unprofitable as well as 
where it is profitable. Omaha Transit Co. v. Briggs 
Public convenience and necessity may be found in 
operating economies and those things which con- 
tribute to expedition, public safety, efficiency, and 
convenience in operation. Omaha Transit Co. v. 
DBYUG G8 xoececccs hpceste ly Pah Poa cde cehas sedednes ate ccsetatotasecesaven 
The term public interest as used in the Motor 
Carrier Act has direct relation to the adequacy of 
transportation service, to its essential conditions of 
economy and efficiency, and to appropriate provisions 
for the best use of the transportation facilities. 
Omaha Transit Co. v. Briggs -.......-:cccccccceeseeeseseceeneee 


Municipal Corporations. 


1. 


The right of regulation of rates by a second class 
city is a part of a franchise for the sale of gas. 
Kansas-Nebraska Natural Gas Co. v. City of St. 
BOQWward «222 hese voles es sets eat enews ch easstavs ce hateessdancuse 
The power of regulation of rates of a public utility 
rests in the Legislature until such time as it is 
delegated to a proper body. Kansas-Nebraska 
Natural Gas Co. v. City of St. Edward o.0..000.0.. 
The fact that the delegation of the power to 
another body occurs after the granting of the 
franchise is not material. Kansas-Nebraska Natural 
Gas Co. v. City of St. Edward o.......cccccceeeenseseeeeeeenees 
In order to establish a case against a defendant 
for violation of a city ordinance it is necessary to 
show that the offense was committed within the 
area in which the ordinance is effective. State v. 
BOUWEONS . socsex..ccsdisrecelasctencsaicse, aces BA ntecetsa shat Reeiuclaieeebeeneicted 
Courts will not take judicial notice that certain 
streets are located within the territorial limits of 
an unnamed city for the purpose of fixing venue. 
State v. Bouwens 2.....22-.cccecccccee ce ececne nce ee ec eceneeeeeeeeeneeeeeeene 
Courts will take judicial notice of the streets, squares, 
and public grounds of a city, their location and 
relation to one another, and the direction they run 
as shown by an official map of a city. But judicial 
notice thereof will not be taken to establish venue. 
State VY. Bouwens 2....e2ccccceecceenneccccenenecceveteseecececncesseeceesees 


The fact that defendant was arrested by police- 
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men in the city of Lincoln is not proof that the 
offense was committed within the territorial] limits 
of the city of Lincoln. State v. Bouwens ................ 
A home rule charter is a grant of power to a city 
and not a limitation of general power. The grant 
of power is to be construed strictly against the 
public officials of a home rule charter city. Philson 
VM. City Of OMAR ...0..... eee cece eeceeceecereseeecetenestenereeseceeeens 
Where a home rule charter specifies the method for 
exercising a granted power, such method constitutes 
the measure of the power. Philson v. City of Omaha 
The provisions of a home rule charter requiring 
that contracts for public works be awarded upon 
a public letting to the lowest responsible bidder 
are intended to secure unrestricted competition 
among bidders, to eliminate fraud and favoritism, 
and to avoid excessive cost. Philson v. City of 
Omaha. : sci ictccecetiectinbe eee nee aes 
An ordinance which permits bidding on a _ public 
works contract only by contractors who agree to 
pay a minimum wage prescribed by the city is void 
as being in contravention of the home rule charter 
requiring that all public works be awarded by con- 
tract to the lowest responsible bidder. Philson v. 
City Of OMG oii ceecceeccceeeecceeceessesseseceeeceesessecesereneeteneeess 
An ordinance fixing a scale of wages to be paid 
by all contractors bidding on a public works con- 
tract cannot be sustained as an implementation of 
a fair labor standard adopted by statute which 
provides that no less than going wages for like 
labor shall be paid by the contractor at the time 
and place the work is performed. Philson v. City 
OF ONG, carrie reso cestecnteendd oes oobensenensaisvoddatistesttteaceisesseve 
By statute, all ordinances, by-laws, acts, regula- 
tions, rules, and proclamations, existing and in 
force in any city at the time of its incorporation 
as a city of the first class, remain in full force and 
effect after such incorporation until the same are 
repealed or modified by such city. Nebraska Natural 
Gas Co. v, City of Lexington  ...02.....ccsceeneeeeecee 
A franchise for the sale of gas granted by a city 
of the second class, which subsequently becomes 
a city of the first class, to a public service corpo- 
ration is made with the right of regulation of rates 
to be charged for gas a part of the contract. Ne- 
braska Natural Gas Co. v. City of Lexington .......... 
Rules of law set out in two prior cases controlled 
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16. 


17. 
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22, 


23. 


disposition of this case. Natural Gas Distr. Co. v, 
City of Ogadlala oo... ccecececececeecceceeeesseeeseeesseeteeeseeseees 
The Constitution prohibits granting a right to operate 
a common carrier passenger service upon the streets 
of a city without first obtaining the consent of a 
majority of the electors of the city. The effect of 
a franchise is stated. Omaha Transit Co. v. Briggs 
The authority of a city to control the use of its 
streets is not limited by the power granted to the 
railway commission to issue certificates of public 
convenience and necessity. Omaha Transit Co. v. 
BPAG OS: «oscilla wattgence gs isthe ecdect ects sole wae aan fies 
A common carrier of passengers in a city under a 
franchise from it and under a certificate of public 
convenience and necessity issued by the railway 
commission has capacity to litigate the ineligibility 
of anyone who without authority of law has engaged 
in operation as a common carrier within the city. 
Omaha Transit Co. v. Briggs -..2.....:cccccccccceeeceeeeneene 
When the Legislature has enacted a law affecting 
municipal affairs, but which is also of state-wide 
concern, such law takes precedence over any provi- 
sions in a home rule charter and the provisions of 
the charter must yield. Van Patten v. City of 
Omaha, csc eect ete Redd rasa Bienes rece accuse 
By statute, it is provided that the city planning 
commission in cities of the metropolitan class shall 
prepare a city plan and shall have power to carry 
out and maintain said city plan after its adoption 
by the city council. The statute is limited to a 
“city plan,” after its “adoption by the city council.” 
Van Patten v. City of OMAR ooo. ceeccceecce cece eee 
Until a city plan is adopted by the city council, 
the planning commission is advisory to the city 
council, and the efficacy of its city plan depends on 
its being adopted by the city council. Van Patten 
V. City Of OMGNG ui..ceeeeccceeceee cence ceensecesceeeesseseseceteceeeeteenes 
No limitation is made by statute as to the time 
that may elapse between the preparing of a city 
plan, its adoption by the council on the recommenda- 
tion of the city planning commission, and action 
by the city council in implementing the plan. Van 
Patten v. City of Omaha oo... cceccccceeeccccececceececeeeserecee 
Action within the provisions of a city plan of 
the planning commission applies only where it has 
been adopted by the city council. Van Patten v. 
City Of OMG ...0....e cece cececcceece cee neseeeeeeneaeeeececeeseneteceeaeeee 
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The recommendation of the city planning commission 
relates itself to the “shall have power to carry 
out” clause in statute governing cities of the metro- 
politan class. Van Patten v. City of Omaha .............. 
The statute designated does not directly refer to 
any other procedure of the planning commission for 
that purpose. Van Patten v. City of Omaha ............ 
The primary purpose of the recommendation provi- 
sion of statute designated is not for the protection 
of the landowner, for it relates not only to the un- 
willing condemnee but also to the generous donor 
and the willing vendor of real property. Van 
Patten v. City of Omaha ooeecececcceccccccssececeseceteeseeeeee 
Statute designated has applicability only to those 
condemnations within the provisions of a city plan 
that has been acquired or prepared by the city plan- 
ning commission and which has been adopted by 
the city council. Van Patten v. City of Omaha .... 
Legislative power delegated to a city to construct 
local improvements and to levy special assessments 
is to be strictly construed. Doubt as to the extent 
of the power is to be construed against the city. 
Danielson v. City of Bellevrte ......ceeecccccccceeceneeecseneeeeees 
The publications and notices required by statute 
are mandatory and jurisdictional steps without which 
an ordinance never becomes effective. Danielson v. 
City Of Bellevue: ccicccesccteccc Besse take eatennce ncaden tensions 
By statute a city of the first class is required 
to declare by ordinance the kind of improvement 
which it proposes to make and to give notice thereof 
by publication of the ordinance. Danielson v. City 
Of Bellevue. cecoscb005 folevtcc ced cu dctetviaseetiaisenid ba aazsso ei eoits 
An ordinance purporting to create a local public 
improvement district which fails to declare the 
kind of improvement proposed in the ordinance is 
invalid. Danielson v. City of Bellevue 1.0... 


Negligence. 


1. 


An allegation of negligence of a specific number of 
miles per hour as the speed of an automobile as 
constituting excessive speed does not limit the 
pleader to proof of that speed. He may prove a 
lesser rate as negligence. Tate v. Borgman. ............ 
The lawfulness of the speed of an automobile within 
the prima facie limits fixed by statute is deter- 
mined by the further test of whether the speed was 
greater than was reasonable and prudent under the 
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conditions then existing. Tate v. Borgman ........---.. 
ONE UV. HenKe ceccccccccccicccesscecccceccectnnacecsanscovseseesenseoosesece 
A party is only required to have his automobile 
under such reasonable control as to be able to 
avoid a collision with other vehicles whose drivers 
exercise due care. Complete control which is such 
as will prevent collision by the anticipation of 
negligence on the part of another in the absence 
of warning or knowledge is not required. Tate 
Vs BB OV GING: 26 sti cd shes svadisichesaiakivce Rovascbv sin toess eeaioeste chess 
If contributory negligence is pleaded as a defense 
but there is no proof thereof, it is prejudicial error 
to submit the issue of contributory negligence to 
the jury. Pankonin v. Borowski ........cccccecccssececeeees 
The burden of proving a cause of action is not 
sustained by evidence from which negligence can 
only be surmised or conjectured. Mimick v. Beatrice 
FOO Cee soiecsci tec scesastiesivsantesdvossetene lal taseesae bel Rew beweceas 
Negligence is a question of fact and may be estab- 
lished by circumstantial evidence. McAlexander v. 
Estate of Lewis ou... eccccsececsecececceccsesensseseessnsensesesnssaceeses 
In proving a case by circumstantial evidence the 
law requires that the facts and circumstances proved, 
together with all inferences that may be reasonably 
drawn therefrom, shall indicate with reasonable 
certainty the negligent act of which complaint is 
made. McAlexander v. Estate of Lewis... 
Where the circumstances proved show with reason- 
able certainty that the impact of two vehicles in- 
volved in an accident occurred on defendant’s left- 
hand side of the center of the highway, the evidence 
is sufficient to go to the jury on the question of 
defendant's negligence. McAlexander v. Estate of 
TOWIS sedate cass y fag in hoeceaest beaten nataaessedangueeRssteawateaeet Waceeetries 
In such situation the plaintiff is not required by 
proof to eliminate all possibility that the accident 
may have happened otherwise in order to present a 
case for the jury. McAlexander v. Estate of Lewis 
An issue of gross negligence is for the jury if the 
evidence relating thereto is conflicting and reason- 
able minds might arrive at different conclusions. 
Olson V. Shellington .2......ececcecceccsesseceesceescesessecevessenseneeece 
When the evidence is resolved most favorably to the 
existence of gross negligence and thus the facts are 
determined, the inquiry of whether they support a 
finding of gross negligence is one of law. Olson 
D. SRE GCON cocci atssncense tessa snssbtocvbevalghetsecessaijeeceedcelslaey 
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Gross negligence within the meaning of the motor 
vehicle guest statute means great and excessive 
negligence or negligence in a very high degree. 
It indicates the absence of slight care in the per- 
formance of duty. Olson v. Shellington -....000000000... 
OUNEUL: Vi: SH ONKe? once sciences estore eset deak eg eckescde Sais 
Gross negligence within the meaning of the motor 
vehicle guest statute has also been defined as an 
entire failure to exercise care or the exercise of 
so slight a degree of care as to justify the belief 
that there was an indifference to the safety of others. 
Olson v. Shelling ton cee. cceecccecceceeceeseseeeeeecessseeeseesesceeees 
Elements necessary to support a finding of gross 
negligence stated. Olson v. Shellington ...........20.....-. 
It is not indispensable to establish gross negligence 
that it be shown that protest by the guest or others 
was made to the operator of the automobile because 
of his conduct or omission prior to the time of the 
accident. Olson v. Shellington .20.22.....cccccccccecseeeeeeeeees 
The failure of the driver of an automobile to main- 
tain a proper lookout when driving at high speed 
at nighttime on a country road with a restricted 
lighted distance ahead of him is an important con- 
sideration in determining whether or not gross negli- 
gence existed as a proximate cause of the accident. 
Olson v. Shellington ...c.ccccecceccceccccseececceccesecerseesecteneceesese 
It is the duty of a driver of an automobile at 
night on a highway to proceed so that his head- 
lights will mark out the traveled road. Olson v. 
Shetlington:...<..2ctci sei wok eteeetentne eecheoei eas esses 
The speed of an automobile may be unlawful even 
though it is within the statutory prima facie 
limits if it is unsafe or it is greater than is rea- 
sonable or prudent under the existing conditions. 
Olson v. Shellington  _.........0...2..-2ceccecceeeeeeeeeeceeececeestesceeee 
More than one act of negligence may in combination 
amount to gross negligence within the motor vehicle 
guest statute. Olson v. Shellington 0.0.2.2... 
One who creates an emergency by his own negligent 
conduct will not be excused for his failure to 
pursue the safer of two courses open to him, and 
he will ordinarily be held guilty of negligence as 
a matter of law. Mabe v. Gross .0.......cccececececereeeeeeee 
The existence of gross negligence must be deter- 
mined from the facts and circumstances in each 
case. O'Neill v. Heke ouu..eeeesseecceccecceceeeceeeeeneeseeeeeeeneees 
The question of gross negligence is for the jury 
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30. 


where the evidence relating thereto is conflicting 
and where reasonable minds might draw different 
conclusions. O’Neill v. Henke .0.0.20.222...-csecceceerneeeeeeeee 
It is not necessary in al] cases that the operator 
of a motor vehicle be aware of impending danger 
in order to hold him guilty of gross negligence, but 
that is a circumstance which should be considered. 
ONG, FORCE oon sss edi i cnecisnadetennasacbassneasetuddectivedieiien 
A violation of statutes regulating the use and 
operation of motor vehicles upon the highways is 
not negligence per se, but evidence of negligence 
which may be taken into consideration with all the 
other facts and circumstances in determining whether 
or not negligence is established thereby. O’Neill v. 
FINO: 22 Sereecse ced sass sccaueds Soi siaceete Madevesdetuaveastesishoriaseteeteowes 
Excessive speed of a motor vehicle does not neces- 
sarily establish gross negligence, although it is a 
factor to be considered. O’Neill v. Henke ................ 
As a general rule it is negligence as a matter of 
law for a motorist to drive a motor vehicle on a 
highway in such a manner that he cannot stop in 
time to avoid a collision with an object within the 
range of his vision. O’Neill v. Henke ..0......:.:cccceece 
A driver of a motor vehicle is legally obligated to 
keep such a lookout that he can see what is plainly 
visible before him and he cannot relieve himself of 
that duty. In conjunction therewith, he must so 
drive his motor vehicle that when he sees the object 
he ean stop his motor vehicle in time to avoid it. 
O'Neil v. Henke ...........---.-.-c---cccsoseenceccneecaccoreereressneeeeses 
Exceptions have been recognized to the general rule 
where the object or obstruction or depression is the 
same color as the roadway and for that reason, or 
for other sufficient reasons, cannot be observed by 
the exercise of ordinary care in time to avoid a 
collision. O'Neill v. Henke -2......:..2.cccccceccceeececeeeeeeneee 
When the view of the driver of a motor vehicle 
is obstructed, whether by reason of a grade or 
otherwise, the speed of the motor vehicle should be 
so reduced that the motor vehicle can be stopped 
within the distance the driver can see ahead. O’Neill 
Ds FU CVNCC asic nsec scazd ac ecocicgacnstnsbnasnagtvaaesuateiusanseoviasiasts. laste 
What is a reasonable speed is necessarily largely 
dependent on the situation and the surrounding cir- 
cumstances, it being obvious that a speed which 
would be safe, reasonable, and proper in some 
places and under some circumstances might be 
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highly dangerous, unreasonable, and improper in 
other places and under other circumstances. O’Neill 
De TLC 6@ .sescccesesdicdcetenncvcisictsn sida sastb ote Sedu atecegnsceabosdtenngesees 
The emergency rule cannot be successfully invoked 
by either party in a negligence case unless there 
is competent evidence to support a conclusion that 
a sudden emergency actually existed, and then it 
cannot be successfully invoked by one who has 
brought that emergency upon himself by his own 
acts or who has not used due care to avoid it. O’Neill 
Os AOI e - 2. eesieke 2 Dssenteni nese me pece el hesedecenste tance tee etees 
A verdict should not be directed, or a cause of 
action dismissed, or a judgment entered notwith- 
standing the verdict, unless the court can definitely 
determine that the evidence of defendant’s negli- 
gence, when taken as a whole, fails to reach such 
degree of negligence that is considered gross. 
O’Netll Vv. Henke .....cccccccccsccccseccccenscessccesnseecseccseecsesseceeeees 
Where the evidence of negligence falls within the 
area where reasonable minds can differ as to whether 
or not it establishes gross negligence then the deter- 
mination of that question is for the jury and, absent 
prejudicial error otherwise, the verdict of the jury 
must prevail. O’Neill v. Henke ou.....ecccccescesceseeeeeeeeeee 
In a negligence action, the burden is on the plain- 
tiff to show that there was a negligent act or omis- 
sion, and that it was the proximate cause of the 
plaintiff’s injury. Weston v. Gold & Co. ........:.-+-- 
The basis of the doctrine of res ipsa loquitur is 
stated. Weston v. Gold & C0. .....ceececccceseccceeeseeeersees 
The doctrine of res ipsa loquitur proceeds on the 
theory that the plaintiff is unable to specify the 
particular act of negligence which caused the in- 
jury. If the petition alleges particular acts of 
negligence, the doctrine of res ipsa loquitur cannot 
be applied. Weston v. Gold & Co. ........esceseceeeceeereeteee 
Before the doctrine of res ipsa loquitur can be ap- 
plied it must appear that the negligent cause or 
thing which produced the injury complained of was 
wholly and exclusively in the possession and under 
the control or management of defendant. Weston 
De GOLD EE COR yes since eo sscgn Sen Senses SiS tasestaxgonteni seine Seas 
Rules for application of the comparative negligence 
statute stated. Bezdek v. Patrick .......0...:e1cceee- 
If a defendant is guilty of negligence as a matter 
of law and if it can be found that the plaintiff is 
guilty of only slight negligence under the circum- 
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New Trial. 
1. 


stances of the case, the issue as to whether or not the 
negligence of defendant is gross in comparison 
therewith is a factual one for determination by the 
jury. Bezdek v. Patrick 2......ccccccccceccceceseseceeceeeeeeeeseeeees 
Where there is no basis in the evidence for a 
finding of contributory negligence, it is error to 
instruct on the subject and thereby to submit to the 
jury an issue which is outside the evidence. Klein 
Ws. WRU BON a isaiccce Roches ct eectec cs sb Sel Scidse Mesct dada hbazaaoest esos 
Where different minds may reasonably draw different 
conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or 
not the evidence establishes negligence or contribu- 
tory negligence, and the degree thereof, when one 
is compared with the other, such issues must be 
submitted to a jury. Klein v. Wilson 2.0.0 
Where the submission of the issue of contributory 
negligence and a comparison thereof with negligence 
of the opposing party is proper, the determination 
of the amount of damages is for the jury. Klein 
We WAlBOM: i cscceeh Se ES pesthaes agg EE cocina aasceceees 
To constitute a defense, an act of God must be the 
sole proximate cause of damages without concurrent 
negligent participation of defendant, and in order 
for defendant to recover a verdict, he has the bur- 
den of proving such an alleged defense by a pre- 
ponderance of the evidence. Cover v. Platte Valley 
Public Power & [rr., Dist. ......ccc..ccccccecccccsesenseeteeeeesccteeees 
The owner of a place of business to which the 
public is invited is required to exercise reasonable 
care to have and maintain the premises in a rea- 
sonably safe condition for the use of persons who 
properly enter and are upon the premises. Crunk 
Ws GUOVO hes boscecseladecie, oa ies clita tee cetiec beni eistetsee peels 


A new trial should not be granted on the ground of 
newly-discovered evidence unless it is made to 
appear that the newly-discovered evidence is material 
and that it could not by the exercise of reasonable 
diligence have been discovered and produced at the 
trials Ysae GV. Sbaue c.cccc ices cossscaleucte cicsectcts tees cxscteaseon teocen 
Where newly-discovered evidence is merely cumula- 
tive and is not of so controlling a character that it 
will probably change the verdict, it is not sufficient 
to justify the granting of a new trial. Ysac v. State 
Where a verdict of a jury is clearly against the 
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weight and reasonableness of the evidence it will be 

set aside and a new trial granted. Twenty Club 

Ms SETS cote io nd tote ce Tessa Ae Rs ih alae os 37 
4. An appeal from an order of the district court 

granting or denying a motion for a judgment not- 

withstanding the verdict requires the Supreme Court 

to consider the entire record and to determine 

whether it does or does not justify the action of 

the district court. Mimick v. Beatrice Foods Co. .... 470 
5. Where a timely motion for new trial on the ground 

of newly discovered evidence has been filed, the 

district court has jurisdiction to hear and make a 

determination upon the motion notwithstanding error 

proceedings are pending in the Supreme Court on the 

conviction. Smith Vv. State ooecccccccscccssscecseeseeeseeceeeeceee 492 
6. Newly discovered evidence is not sufficient reason 

for a new trial if diligence before the trial would 

have produced notice or knowledge of the alleged 

recently discovered evidence. Wemmer v. Young 495 
7, Rule stated as to procedure on appeal where trial 

court grants new trial and gives no reason for doing 

so. Hert v. City Beverage Co., Ic. ...ccscccesseceeccereecseeee 557 
8. Where a party has sustained the burden and ex- 

pense of a trial and has succeeded in securing the 

verdict of a jury on the facts in issue, he has a 

right to keep the benefit of that verdict unless there 

is prejudicial error in the proceedings by which 

it was secured. Hert v. City Beverage Co., Inc. .... 557 
9. Where a verdict in an action for damages is ex- 

cessive and it appears to have been returned under 

the influence of passion and prejudice, it is the duty 

of the court to set aside the verdict and grant a new 

trial. Hert v. City Beverage Co., Ine. ......cccccee 557 


Nuisances. 

The maintenance of a place where liquor is habitually 
brought by others to be there consumed, with the en- 
couragement of the owner who profits from the sale 
of “set-ups,” constitutes a public nuisance when 
such place is operated in territory in which sales 
by the drink are prohibited. State ew rel. Fitz- 
Gerald vy: Kable cksecsesscscsaviecateee exces tess eelociuensdlasievseeetse 219 


Officers. 
A ministerial act is one performed in response to a duty 
which has been positively imposed by law and its 
performance required at a time and in a manner 
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Pardons. 
1. 


Parties. 
¢ 1. 


or upon conditions which are specifically designated, 
the duty to perform under the conditions specified 
not being dependent upon the officer’s judgment or 
discretion. State ex rel. Line v. Kuhlman .....-...-..2..24 


The maximum credit that can be allowed for earned 
good time under statute is limited to 2 months for 
each year. State ex rel. Menard v. Nichols ............ 
A certificate of good time by the Board of Control, 
based on an erroneous computation under earned- 
good-time statutes, is subject to correction and will 
not afford a prisoner a basis for release in a 
habeas corpus proceeding. State ex rel. Menard 
Ms INICHOlS: 2c hitencciitnen eA eee 


School districts of the classes involved in this action 
as such were not real parties in interest in pro- 
ceedings to organize and create a new high school 
district. Perkins County High School Dist. v. 
McQuiston | 20201228 titted acess 
If a complete determination of a controversy in 
litigation cannot be had without the presence of 
other parties, the court should require them to be 
made parties to the case. Workman v. Workman .... 


Partnership. 


1 


Payment. 
1, 


The existence and scope of a partnership may be 
evidenced by written or oral agreement, or implied 
by the conduct of the parties. Hauke v. Frey .... 
A partner may not by injunction deprive another 
partner of his possession of the partnership prop- 
erty and his rights in the management of the part- 
nership business. Hauke v. Frey 00.....:cccccscceceeeeeeees 
As a general rule one partner may not maintain 
an action against his copartner on account of a part- 
nership transaction where there has been no settle- 
ment of the partnership accounts and business. 
Hauke: 5. Brey : 2sccti ete cdieceicbk etttelarsth ceteceseseiadictssd 


Rule stated as to presumption of payment of wages 
for services of domestic servant extending over a 
period of years, where claim is made for additional 
compensation after death of employer. Christ v. 
IN GLB OM ashes ee IS Sd Urea tts I EL Seat as Mea cede acest de 


937 


674 


144 


144 


857 


398 


398 


398 


799 


938 INDEX [ Vou. 167 


2. Questions as to presumption of payment and _ re- 
buttal thereof are for the jury on conflicting evi- 
dence, but where the facts are undisputed the suffi- 
ciency of the evidence to rebut a presumption of 
payment may become a question of law for the 
court. Christ v. Nelson .u....cccccceccecccssecsesseesseeveeeeeeeees 799 


Pleading. 
1. An issue not raised by the pleadings and proof in 
the district court cannot be raised for the first 
time in the Supreme Court. Lonsdale v. Union 
TUB CO es Sais 22.2 shan tite sas le tends circ ee ee heated eos erage 56 
Lash V. Brisa 0o.ceccccccccceccseccecsessesesssssesssecessecenssessssereves 606 
2. An amended pleading which amplifies, expands, 
clarifies, or elaborates with greater fullness of de- 
tail than was alleged in the original pleading does 
not state a new and different cause of action. 
Tennyson V. Wertman .0..cccccccccscccceccesceccescecenceseceeneeseaces 208 
3. In deciding the correctness of a ruling on a demurrer 
to a pleading, only allegations of fact in the 
pleading to which it is directed may be considered. 
Tennyson Vv. Werthman ooicc.cceccccccceeseccessescccceescecensececeeece 208 
4. To be sufficient to charge a cause of action for 
libel which does not contain an allegation of special 
damage, a petition must aver a publication which 
is libelous per se. Tennyson v. Werthman. ............. 208 
5. <A demurrer to a petition charging a libel admits 
the allegations of the petition and the implications 
following naturally from the publication. Tennyson 
Ve Wertman ices ticocce eeiessencaiscsvisacesdacalecssiivactesdevesessentece 208 


6. When a defendant demurs to the evidence or moves 
for a dismissal at the close of plaintiff’s evidence, 
he thereby admits plaintiff’s testimony to be true 
together with every conclusion which may be rea- 
sonably drawn therefrom. Jamerson v. Dillon 


ReOlEY CO ge cacassclesstescesesies od cake sdeoste Maras uerbandgionas hacteecsccine 354 
7. Scope of admission of general demurrer stated. 
Nebraska Natural Gas Co. v. City of Lexington ........ 413 


8. A general demurrer tests the substantive legal 
rights of parties upon admitted facts, including 
proper and reasonable inferences of law and fact 
which may be drawn from facts which are well 
pleaded. Nebraska Natural Gas Co. v. City of Lex- 
TNQEON Boece ele ees oc cee rein hep Dein Mei ee 413 


9. A party may at any time invoke the language of 
the pleading of his adversary on which the case 
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10. 


11. 


12. 


13. 


14. 


Pledges. 


is tried on a particular issue as rendering certain 
facts indisputable. Johns v. Carr .....221....scsccceceeceeeee 
An admission made in a pleading on which the trial 
is had is a judicial admission and constitutes a 
waiver of all controversy so far as the adverse 
party desires to take advantage of it. It is there- 
fore a limitation of the issues. Johns v. Carr .......... 
Lash Vv. Brisa oo.eeeaocccccesvnececcnsneesceeesccnceseceeeescnseneceeeees 
A judicial admission is a formal act done -in the 
course of judicial proceedings which is a substitute 
for evidence, thereby waiving and dispensing with 
production of evidence by conceding for the pur- 
poses of litigation that the subject of the admission 
is true. JOANS Vv. COPY .u.2.ccccccccceescececcceenecceseecceesceeesneceeees 
The doctrine of res ipsa loquitur proceeds on the 
theory that the plaintiff is unable to specify the 
particular act of negligence which caused the in- 
jury. If the petition alleges particular acts of negli- 
gence, the doctrine of res ipsa loquitur cannot be 
applied. Weston v. Gold & C0. ou...seceecsseecccceceeceeceeeees 
A motion for judgment on the pleadings attacks 
pleadings in a cause for deficiency in the substance 
of them and presents only a question of law. Work- 
MAN V. WOTKIMAMN ©. eeseseeecernceceeesncceeecescencenseenasceeseneensesences 
A motion for judgment on the pleadings admits 
the truth of all well-pleaded facts in the pleadings 
of the opposing party and reasonable inferences 
therefrom. It necessarily admits, for the purposes 
of the motion, the untruth of the allegations of the 
movant insofar as they have been controverted. 
Workeman v. Workman  ....2...-:sccececccccceececceceesceesecceneeteee 


Unsecured creditors of a pledgor of chattels are en- 


titled to have the lien of the pledge agreement fore- 
closed as required by law. A sale or transfer of 
the pledged chattels otherwise than as the law 
provides is no protection to those participating 
in the transfer or sale. Mapledge Corp. v. Coker 


Prohibition. 


1. 


The common law writ of prohibition is available to 
litigants in this state. Jurisdiction to grant the 
same is lodged in the district courts. Conkling v. 
DCL ONY Cor a eet scsi Steely egdtbexsctdedecta te eae eens 
The writ of prohibition is an extraordinary writ 
issued by a superior court to an inferior judicial 
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tribunal to prevent the latter from exceeding its 

jurisdiction. Conkling v. DeLany ....0...20..2.0200c2000000-- 4 
8. Ordinarily prohibition cannot be resorted to when 

the ordinary and usual remedies provided by law 

are adequate and available. Conkling v. DeLany .... 4 
4. The function of a writ of prohibition has been ex- 

tended to cover situations where, even though the 

inferior tribunal has jurisdiction, the superior court 

deems it necessary and advisable to issue the writ to 

prevent palpable and irremediable injustice. Conk- 

Ot) a a OA 0) 4 
5. Prohibition may, in the court’s discretion, be granted 

in a proper case where the remedy by appeal or 

error is not adequate. Each case must depend upon 

its own facts. Conkling v. DeLay ..00.........cccccc00ceeees 4 
6. The district courts of this state have ample power 

to administer, in proper cases, the remedy which 

a writ of: prohibition affords. State ex rel. Line 


Vi TRURUINGNS SacvscsadsscasdvcivecdindadcetecccnicaesGoisaactebesceaciieasauesesaste 674 
7. Prohibition is a preventive remedy rather than a 
corrective one. State ex rel. Line v. Kuhlman ........ 674 


8. Prohibition is derived from the common law and is 
essentially and wholly a proceeding at law. Courts 
of equity do not issue writs of prohibition. State 
ex rel, Line v. KuURlama nn -...22....2cccecceccccecceecscsecceceecseceeneeees 674 
9. Prohibition is the proper remedy where an inferior 
tribunal assumes to exercise judicial power not 
granted by law, or is attempting to make an un- 
authorized application of judicial force. State ex 
rel, Dine Vv. KURlean -00.222222222cccceccceececeeencceeeeeceeccenseeeceecesees 674 
10. Essential requisites justifying the issuance of a 
writ of prohibition stated. State ex rel. Line v. 
KURU. eseccoislseaciesstocei eee Sencha secseteaee eed ea ese 674 
11. In the absence of a statute, a writ of prohibition 
ordinarily issues to restrain judicial or quasi-judi- 
cial functions or acts only, and not to prevent acts 
of a legislative, ministerial, administrative, political, 
governmental, or executive character. State ex rel. 
Dine Vi Kundan 22... cence eee secenvcenceeceeeeeeeeseesnseseensceeeseneesee 674 


Public Service Commissions. 

1. <An order of the railway commission granting a 
rehearing after the case has been decided on the 
merits is a final order subject to review by the 
Supreme Court. Chicago & N. W. Ry. Co. v. Save 
the. Trains Assn.-:.:2c002 3c ei ciel ad ieee 61 

2. Where an application is made by a railroad company 
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to discontinue an existing service operated at a loss, 
the primary question to be determined is the public 
covenience and necessity therefor. Chicago & N. 
W. Ry. Co. v. Save the Trains Assn. ........2.2...--::1000----- 61 
3. On appeal to the Supreme Court from an order of 
the railway commission, while acting within its jur- 
isdiction, the question for determination is whether 
or not the order is arbitrary and unreasonable. 
Chicago & N. W. Ry. Co. v. Save the Trains Assn. .... 61 
4. Property may be as effectively taken without due 
process of law by long-continued and unreasonable 
delay in putting an end to railway commission 
orders on the application of an injured party, which 
have become confiscatory, as by an express affirm- 
ance of them. Chicago & N. W. Ry. Co. v. Save the 
Prams’ ASsn.: 252.8 ofc Aa eas ai hal Moa 61 
5. Where it appears that there is no public necessity 
present for the operation of passenger trains daily 
in each direction between two points within the 
state, and that such trains can be operated only at 
great loss to the railroad company, an order of the 
railway commission requiring their operation is ar- 
bitrary and unreasonable, and amounts to a confis- 
cation of the railroad company’s property without 
compensation. Chicago & N. W. Ry. Co. v. Save 
the: THOANS A BSN saeco 2h assole cee phe daks dasatetessagceatttsnd ed cnilesecee 61 
6. The prime object and real purpose of railway com- 
mission control is to secure adequate sustained 
service for the public at minimum cost and to pro- 
tect and conserve investments already made for that 
purpose. Primary consideration will be given to the 
public rather than to individuals. Omaha Transit 
COP Ve BIGGS: 2iecccsh cases Rianiatetcss tees hinds cee cactelet S8 703 
7. To transport passengers within a city, a common 
carrier must have both a franchise from the city 
and a certificate of public convenience and neces- 
sity from the railway commission. Omaha Transit 
C0..:0s Briggs cceiscedoicested Batre aap eee cecdesweacitvuate 103 
8. The authority of a city to control the use of its 
streets is not limited by the power granted to the 
railway commission to issue certificates of public 
convenience and necessity. Omaha Transit Co. v. 
Briggs costes ae ako eias a alah oar eeeeni sas Riles 7103 
9. Where transit company held both a franchise and 
certificate of public convenience and necessity, while 
bus company held only a certificate of public con- 
venience and necessity, right of transit company 
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to operate in city was superior. Omaha Transit 

COs We EBTIG GS. wekccetesee tench ee Sh ie ceAd eae teensctetanseont aes 103 
10. Municipal boundaries play a part in determining 

who should be permitted or required to perform 

common carrier services within the municipality. 

Omaha Transit Co. v. Briggs ......22:.:-ecceseeeeteeeeeeees 703 


Public Utilities. 
1. The right of regulation of rates by a second class 
city is a part of a franchise for the sale of gas. 
Kansas-Nebraska Natural Gas Co v. City of St. 
A WATE: cvesnactss ros 3 stisceteSeetee Masawsctls sit cebdaetandecbeaseleee teense 15 
2. The power of regulation of rates of a public 
utility rests in the Legislature until such time as 
it is delegated to a proper body. Kansas-Nebraska 
Natural Gas Co. v. City of St. Edward ...0.......2.0-5 15 
8. The fact that the delegation of the power to an- 
other body occurs after the granting of the franchise 
is not material. Kansas-Nebraska Natural Gas Co. 
w. City of St. Bdward oo. ...cceceecccceeeceeceeeceeceeeenneeeeeneneeees 15 


Quieting Title. 
A decree quieting title to real estate, encumbered by 
a lien, may be obtained on a proper ground, such 
as the bar of the statute of limitations, without 
alleging or proving payment of the lien. Hein v. 
W. T. Rawletgh CO. ..ccecccesscccceccecccccence ceneeeeeeceennneeeeeeeee 176 


Railroads. 
Where an application is made by a railroad company 
to discontinue an existing service operated at a 
loss, the primary question to be determined is the 
public convenience and necessity therefor. Chicago 


& N. W. Ry. Co. v. Save the Trains Assn. .............. 61 
Rape. 
1. Rule as to degree of force required to sustain a 
conviction of rape stated. Ysac v. State .....0.....2.- 24 
2. Rule as to degree of resistance required of prose- 
cutrix in rape case stated. Ysac v. State .....0.0..- 24 


3. In a prosecution for rape it must be shown by 
competent evidence beyond a reasonable doubt not 
only that defendant committed the act charged but 
that he did so under such circumstances that every 
element of the alleged offense existed. Ysac v. State 24 

4. Whether or not prosecutrix resisted advances of 
defendant to the extent of her ability is a question 
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of fact. Where her testimony, if believed, would 
indicate that she had so resisted, a verdict based 
on such testimony will not be set aside. Ysac v. State 


Reformation of Instruments. 


It 


is unnecessary to secure a formal reformation 
of a written instrument where it differs from the 
true agreement of the parties in order to enforce 
it or have the advantage of it as a defense. 
Plan M er Wi FE. cit eecsndesinrcteetaesnteedeniedl wiaecntiastest hecidb 


Schools and School Districts. 
1. 


School districts of the classes involved in this action 
as such were not real parties in interest in pro- 
ceedings to organize and create a new high school 
district. Perkins County High School Dist. v. 
MeQiustorn: 1.) edt eee ecccn ne scctiesh tes ace ei Sle ates 
An established high school district is a proper 
party to maintain an action to enjoin proceedings 
to remove an area from such established district 
on the ground that the legislative act providing 
for the removal is unconstitutional. Perkins County 
High School Dist. v. MeQwiston ........ccccccecccecceceeeeeee 
Due process of law was met where notice of action 
taken was given, opportunity to object afforded, 
and opportunity for judicial review by proceeding 
in error provided. Perkins County High School Dist. 
UV McQuiston: ssteieee Oot chest a eae 
Where legal voters of the school districts concerned 
in two counties severally signed and filed proper 
petitions requesting a change of boundaries thereof, 
the superintendents acting jointly have jurisdiction 
and the mandatory duty to order and make the 
change requested by the petitions. Halstead v. 
PRORMIGPCK so csiess teers tah hk dS easee ood ace tas 
It is a part of the public policy of the state to 
encourage the reorganization, consolidation, or elim- 
ination of inefficient and uneconomical school dis- 
tricts. Halstead v. Rozmiareke .o....cecccccesccsceeseteeeeeee 
A school district is a subdivision of the state 
created as a convenient agency for exercising the 
authority entrusted to it by the state, and the 
duration of the powers given it and the territory 
over which it may be exercised depend wholly upon 
the discretion of the state. Halstead v. Rozmiarek 
A county high school district is not a “district 
affected” by a change in school district boundaries 
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of a high school district to include an elementary 

school district, notwithstanding the elementary school 

district was within and a part of the territorial 

area of the county high school district. Halstead 

Vr TROL MAGT ONC. soivccvediciedel ceed satebe eee sashecsta ie Ritsu avosmaation 652 
8. <A school district has no territorial integrity. It 

is always subject to the reserve power of the state 

exercised through administrative officer or officers 

to change the territory according to the current 

educational needs and good educational principles. 

Halstead v. Pozmiareke o.....ecccecceccecccscssseececeeeneeseeseceneee 652 
9. A cause of action does not accrue to a school dis- 

trict, as a corporate entity, against a county super- 

intendent for the manner in which he changes the 

boundaries of a school district. Halstead v. 

Rowenta ele asescscsscscsssssssscecessececsosecsesecaseasenceqensenererseserterevene 652 
10. An owner of taxable property within the territorial 

limits of a school district, but who is not a legal 

voter therein, does not have a sufficient interest 

in the matter of the consolidation of that school dis- 

trict with an adjoining one to authorize him to 

contest the annexation proceedings. Halstead v. 

FoR Teh ao Secescep scene cleat cage bevebieedecesidccctolsluvstevecconsecteteieene 652 


Searches and Seizures. 
A violation of the constitutional guarantee concern- 
ing search and seizure does not render evidence 
acquired thereby inadmissible on the trial of a 
criminal case against the person from or concerning 
whom the evidence was procured. Haswell v. State 169 


Specific Performance. 
1. Specific performance of an oral contract to trans- 
fer specific property in consideration of personal 
care of the owner during the remainder of his life 
may be decreed by a court of equity when the ex- 
istence and performance of the contract is estab- 
lished by clear, convincing, and satisfactory ev‘dence. 
Ver Maas Vi FAGQn oo.cccececcceccecccecececcceeesecs scesssseercseseve oo 465 
2. The things done which are claimed to constitute 
performance must be such as are referable solely 
to the oral agreement sought to be enforced, and 
not from some other relation. Vermaas v. Fagan .... 465 
3. Nothing will be considered as performance which 
does not put the party asserting it in a situation 
amounting to a fraud upon him unless the oral 
agreement is fully performed. Equity interferes in 
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Statutes. 
1. 


10. 


such cases only to prevent fraud or unconscionable 
advantage. Vermaas v. FAQan ......21...:2.:c2cccnseesereeee 


If a statute is unambiguous courts will not by 
interpretation or construction usurp the function of 
the lawmaking body and give it a meaning not in- 
tended or expressed by the Legislature. Fugate 
Die WON: ric ialrckiiacsdocelas bce iesa aes ante aise Age 
A statute is not available for construction as a 
matter of course. If it is unambiguous there is 
no room for construction and courts may not search 
for its meaning beyond the statute itself. Fugate 
Ws! FRONIUNE 5.2062 See cesk Sos ee elias dee ee ath sd eel eee Tenet 
It is clearly the duty of the Supreme Court to give 
a statute an interpretation which meets constitutional 
requirements if it can be reasonably done. Fugate 
De PRON secsccustwaxtascseatseeGetsenacccovnspabescedsstiosan andetieesenacleuseies 
The constitutionality of a statute will not be deter- 
mined unless necessary to a proper disposition of 
the pending case. Fugate v. Ronin ....22.22--eenee 
All statutes relating to the same subject should 
be construed and considered together for the pur- 
pose of giving effect to the legislative intention. 
State ew rel. Menard v. Nichols -00.0.......c1000ccseeeeeeeeees 
All statutes in pari materia must be considered to- 
gether and construed as if they were one law, and, 
if possible, effect given to each provision. State ex 
rel. Menard v. Nichols .00....1.....2cccccceccseseceneecececeeeeceseeeees 
Where an attempt is made to incorporate parts of 
a former law into one that is being presently en- 
acted, the language used should be such as to 
indicate with a reasonable degree of certainty what 
was in the legislative mind. Toronto Pipe Line Co. 
v. Camerland Pipelines Co., Ince. _........-.ccccs10ceecseeeeeeeee 
A careful and intelligent reading of two acts should 
be sufficient to indicate to the reader what parts 
of the old law were applicable to and were incor- 
porated in the new. Toronto Pipe Line Co. v. 
Camerland Pipelines Co., Ine. .....22200cccceccccseeeceereceeneees 
When interpreting a statute, the Supreme Court 
will consider the object intended to be accomplished 
by it and will give it a meaning which will attain its 
purpose rather than one which will defeat it. Hal- 
stead Vv. Rozmiar eke oo... ceccsccccseseenvecesseesteeseceseversecaceneens 
The Legislature by re-enacting a statute adopts the 
construction which had been previously given it by 


945 


465 


70 


70 


70 


70 


144 


144 


201 


201 


652 


946 


11. 


INDEX [ VoL. 


the Supreme Court. Halstead v. Rozmiarek ........ 
It is the duty of the court, so far as practicable, 
to give effect to the language of a statute and to 
reconcile the different provisions of it so they are 
consistent, harmonious, and sensible. Van Patten v. 
City Of OMAR 2 ee hit cee kveis ac ectoesbe ie 


Street Railroads. 
The words “street railroad” as used in the Constitu- 


Taxation. 
1. 


tion apply to all means of mass transportation of 
passengers for hire in a municipality without re- 
gard to the motive power employed. Omaha Transit 
Ce Vil BYUG GS. 2 coh cccccaiccduasassatae\tivndevccvideashiicseny oiedes 


Ordinarily the valuation of a county assessor for 
tax purposes will be presumed to be correct. The 
burden of proof rests upon the taxpayer to prove 
that an assessment is excessive. Omaha Paxton 
Hotel Co. v. Board of Equalization .......20.....::ccce 
Where the evidence shows that an assessment by a 
county assessor was arbitrarily made, the assess- 
ment cannot be sustained. In such a situation the 
valuation becomes one of fact to be determined 
from the evidence, unaided by presumption. Omaha 
Paxton Hotel Co. v. Board of Equalization ............ 
An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
and upon appeal therefrom to the Supreme Court it 
is tried de novo. Newman v. County of Dawson ........ 
Matzke v. Board of Equalization 000.0000... .ececceseee 
Under tax statute, the elements required to be 
considered in fixing the assessed value of tangible 
property are the earning capacity of the property, 
its relative location, its desirability and functional 
use, its reproduction cost less depreciation, and its 
value in comparison with other properties of known 
or recognized value. Newman v. County of Dawson 
The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has 
been arbitrarily or unlawfully fixed by the county 
board of equalization in an amount greater than its 
actual value, or that its value has not been fairly 
and proportionately equalized with all other prop- 
erty. Newman v. County of Dawson ..........0.2.-+- 
Where the evidence shows that the assessed value 
of tangible property has been determined by a 
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Trial. 


10. 


11. 


12. 


13. 


formula in substantial compliance with the tax 
statute, which has been uniformly and impartially 
applied, such assessed value will not ordinarily be 
disturbed on appeal on evidence indicating a mere 
difference of opinion as to such valuation. Newman 
VM. County Of Dawson 0... cecccccecccececcececeveteeesecseesvenseveee 
Rule stated as to essentials necessary to secure a 
reduction in assessed value of tangible property. 
Newman v. County of Dawson 0.u....2...cccecccseesccsececee 
Legislative power delegated to a city to construct 
local improvements and to levy special assessments 
is to be strictly construed. Doubt as to the extent 
of the power is to be construed against the city. 
Danielson v. City of Bellevue o.cecccccceccccccssscssesseseeseeee 
The publications and notices required by statute 
are mandatory and jurisdictional steps without 
which an ordinance never becomes effective. Dan- 
telson v. City of Bellevue ....ccc.cececcscssceesescescseccecceseeees 
By statute a city of the first class is required to 
declare by ordinance the kind of improvement which 
it proposes to make and to give notice thereof by 
publication of the ordinance. Danielson v. City of 
BOUCUUC! .coixscascsthsdet ash. tsidcasccdcate abuse pncbeecndica ne eee 
An ordinance purporting to create a local public 
improvement district which fails to declare the kind 
of improvement proposed in the ordinance is in- 
valid. Danielson v. City of Bellevue .....0....:1cccccse 
To secure a reduction in the assessed valuation of 
tangible property it must be demonstrated by evi- 
dence that the assessment is grossly excessive, or 
that its value has not been fairly and proportion- 
ately equalized, and is the result of arbitrary or un- 
lawful action. Matzke v. Board of Equalization. .... 
Where the evidence shows that the actual value of 
tangible property for assessment purposes was arbi- 
trarily determined, without explanation or justifica- 
tion of the formula used, the actual value thus 
fixed is not supported by competent evidence. 
Matzke v. Board of Equalization 


While declarations made in opening statements of 
attorneys and preserved in a bill of exceptions may 
not be used as evidence in determining issues in a 
case, it is proper to refer to them for the purpose 
of ascertaining the theory on which the case was 
presented. Twenty Club v. State 
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The inclusion in an otherwise proper instruction 
defining reasonable doubt that it does not mean 
the possibility that the accused may be innocent 
does not make the instruction prejudicially erro- 
neous. Haswell v. State ..........cccccceecceccceeeeeececeereeeeneeeeeess 
It is a proper charge to the jury in a criminal 
case that the burden of proof never shifts, but, as to 
all defenses which the evidence tends to establish, 
the burden is on the State throughout the trial to 
prove the defendant guilty beyond a _ reasonable 
doubt. Haswell v. State .....cccccccceccessecescesscececseeseeneeeees 
Proof by a preponderance of the evidence is all 
that is required in any civil action; but when a 
litigant seeks to overcome by parol evidence the 
presumption arising from the express terms of a 
conveyance and from the relations of the parties 
concerned therein, the quality of the evidence must 
be clear, satisfactory, and convincing. Hein v. W. 
Ti ROWLCTG He COL ccasiditecccsettaseatiatatixiaczed sca Seasevaciacecat ents 
Where the undisputed evidence entitles the plain- 
tiff to a judgment for a definite sum, it is the duty 
of the court to instruct the jury as to such facts 
and, in effect, to direct the jury to return a mini- 
mum verdict for such amount. Heckman v. Walker 
In the absence of evidence to support the essentials 
of proof of a cause of action pleaded, an alternative 
motion for directed verdict or for dismissal of the 
action should be sustained. Wischmann v. Raikes 


Procedure on motion for judgment notwithstanding 
the verdict outlined. Wischmann v. Raikes .......... 


Instructions must be considered and construed to- 
gether. If they are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests 
for instructions that will supply the omission. Un- 
less this is done, the judgment will not ordinarily 
be reversed for such defects. Tate v. Borgman .... 
A supplemental instruction is sufficient if it con- 
tains a correct statement when considered in con- 
nection with the main charge. Tate v. Borgman .... 
A trial court should eliminate immaterial and super- 
fluous matters and submit to a jury by instructions 
only matters properly to be considered by it in ar- 
riving at its verdict in the cause, Cappel v. Riener 
Bezdek vi. Patrick: .......ccccccccceccccccceseeeceeeeeeceecccenneneseenseeeees 
It is the duty of a trial court to submit to a jury 
a specification of negligence if it is properly 
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12. 


13. 


14. 


15. 


16. 


17, 


18. 


19. 


20. 


pleaded in the cause and there is evidence tending 
to establish the truth of it. Cappel v. Riener ........ 
If there is any evidence which will sustain a find- 
ing for the litigant having the burden of proof in 
a cause, the trial court may not disregard it and 
decide the case as a matter of law. Pankonin v. 
Bovows het \ 052 ccssiccseucctec where dvds anes tens desea Moiese eases 
Wlaschin v. Affleck .....ccccccesccccccsceeccececescecneessseneeeseeeeenne 
The charge of the trial court to a jury should 
omit any issue made by the pleadings which is 
not supported by evidence and any law not applicable 
to the cause. Pankonin v. Borowski ........ccccccss0 
A directed verdict or its equivalent is proper 
only where there is no controverted issue of fact 
essential to a determination of the litigation. Allied 
Building Credits, Ine. v. Damicus ....cccccccecceeeeeeeene 
Where different minds may reasonably draw differ- 
ent conclusions from the evidence as to whether or 
not the evidence establishes a cause of action or a 
defense, the issues must be submitted to a jury for 
determination. Allied Building Credits, Inc. v. 
DONNICUB? es cecererstzccte cee Ftde hat sane sas iificcsesdechaacs ob udeiaueeoen: 


A proper motion for directed verdict is a necessary 
condition precedent to a motion for judgment not- 
withstanding the verdict. Allied Building Credits, 
Lats: Vii DD OMACUS® ss..c3. 0s a sscelen oui Se ticsicatstv och ci tna 


The trial court cannot properly, either on its own 
motion or on motion for judgment notwithstanding 
the verdict, set aside a verdict and enter judgment 
notwithstanding the verdict, where no preliminary 
motion for directed verdict has been made. Allied 
Building Credits, Inc. v. Damicus .0...csseenceeesnens 


To afford a basis for a valid motion for judgment 
notwithstanding the verdict, a motion for directed 
verdict must contain a statement of the specific 
grounds why a verdict should be directed. Allied 
Building Credits, Inc. v. Damicus oo..cccccccccececcceeeeeee 
It is the duty of the trial court to instruct the 
jury upon all material issues raised by the pleadings 
and supported by competent evidence. Ordinarily it 
is error to submit issues which are outside the 
scope of the pleadings. Mapledge Corp v. Coker .... 
Where good health at the date of issuance is a 
condition precedent to the assumption of liability 
by the insurer, the plaintiff has the burden of 
proving that the insured was in good health on 
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the date of issuance of the policy. Gallentine v. 
World: INS Co) ces cstetsdensescd ele Rtas seh esas 
The insurer may produce evidence to rebut the evi- 
dence introduced by the plaintiff to the effect that 
the insured was in good health at the date of the 
issuance of the policy, but the burden of proof 
does not shift to the defendant to disprove the 
same as an affirmative defense. Gallentine v. World 
TRB. {CO ae cies She ets re ek eee ae 
Where the evidence introduced by the insurer is 
wholly insufficient to rebut the evidence of the 
plaintiff that the plaintiff was in good health at the 
date of the issuance of the policy, it is not error 
for the trial court to direct a verdict in favor of 
the plaintiff. Gallentine v. World Ins. Co. ............ 
Where a policy of accident and health insurance 
provides that it shall not take effect if the in- 
sured be not in good health but the premiums shall 
be returned, the insurer, to defend under this pro- 
vision, must allege and prove a return or a tender 
of the premiums. Gallentine v. World Ins. Co. ......-. 
It is the spirit and policy of the law to give 
every party an opportunity to prosecute or defend 
his case in court. Courts will not ordinarily deny 
such right except for the fault or gross laches of 
such party or his authorized attorney. Willie v. 
Wallhe:. ocileb ch ccccccdascaie asi A eccenesnins ie eee csk Riaeties eens 
Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to 
decide the question, as a matter of law, rather 
than submit it to a jury for determination. Mimick 
v. Beatrice Foods C0. 2......2--1:ccceccscceceeeeeeseseeeseeeeenesceeeeeneees 
The burden of proving a cause of action is not 
sustained by evidence from which negligence can 
only be surmised or conjectured. Mimick v. Beatrice 
FOOdS™ COe .cccleiosesedcsastek ib ststctdizieedecends spas deascuepiveenatansogvasenestss 
The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
case. The conclusion of the jury may not be dis- 
turbed by the Supreme Court unless it is clearly 
wrong. Starkweather v. State -.........-.:..--cecceeeee renee 
It is not error to refuse instructions requested by 
defendant where the court on its own motion has 
given the substance of such requests. The trial 
court is not required to instruct in the exact lan- 
guage of a requested instruction. If the point is 
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covered by an instruction couched in proper terms, 
it meets all the requirements of the law. Stark- 
weather Vv. State oo... sceceeeeeececeseeeeeceeeeceeeeeneseteceesneessene 
Ordinarily, error cannot be predicated on an in- 
struction given at the request of the complaining 
party. Starkweather v. State 2.2.21... eeeeeeeeeeees 
The law will not intervene to assist a litigant who 
has not exercised due diligence to prevent the result 
of which he complains and which is attributable to 
his inattention. Wemmer v. Young .0.......c.ccesecesceteeee 
In a jury case where different minds may draw 
different conclusions or inferences from the adduced 
evidence, or if there is a conflict in the evidence, 
the matter at issue must be submitted to the jury. 
NOrman V. Sprague .........cccccecceeccccrececseceeeseetsesceeeseveseeeee 
In the absence of a request therefor, the trial court 
is not required to give a cautionary instruction 
relative to the weighing of circumstantial evidence. 
Norman ¥. Sprague o.....cceccceeccceeceecceceneeeeeeeeeseneeeceessece 
The meaning of an instruction, not the phraseology, 
is the important consideration. A claim of preju- 
dice will not be sustained when the meaning of an 
instruction is reasonably clear. Norman v. Sprague 
When different instructions are given on the same 
subject, they should be considered together. If they 
fairly submit the case, the judgment will not be 
reversed for indefiniteness or ambiguity in one 
of the instructions. Norman v. Sprague ............... 
The true meaning of an instruction will be deter- 
mined not from a sentence or clause alone but by 
a consideration of all that is said on the subject. 
Norman Vi SPVOQUC oececceccsccesesccesssscecesasesseseecesesseseecees 
If instructions are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests 
for instructions that will supply the omission. Un- 
less that is done, the judgment will not ordinarily 
be reversed for such defects. Norman v. Sprague 
It is the duty of a trial court to instruct the jury 
on each issue presented by the pleadings which is 
supported by evidence. Phillips v. State 20.0.0... 
The prerequisites of granting a summary judg- 
ment are that the movant demonstrate that there is 
no genuine issue of fact in the case and that he 
is entitled to judgment as a matter of law. Johns 
De COUY rior ete Oks tee 4 Bal oo pes tot 


Clearwater Elevator Co. v. Hales .0......cc-cecsceccseseeseneee 
An issue of gross negligence is for the jury if the 
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evidence relating thereto is conflicting and reason- 
able minds might arrive at different conclusions. 
Olson v. Shellington .....c.ccecceecccccccecnecccececeeecceeeesseestseeee 
When the evidence is resolved most favorably to 
the existence of gross negligence and thus the 
facts are determined, the inquiry of whether they 
support a finding of gross negligence is one of 
law. Olson v. Shellington 2.2.2.2... ..cccccccceccceccceesceeeeeneene 
In an action under motor vehicle guest statute, a 
guest must prove by the greater weight of the evi- 
dence the gross negligence of the host and that it 
was the proximate cause of the accident and injury. 
Olson Vv. Shellington .......cececcecccceeccceescesscetecenesesssceseeesees 
In considering a motion for summary judgment the 
court should view the evidence in the light most 
favorable to the party against whom it is directed. 
Clearwater Elevator Co. v. Hales  .0.......ccccccceceeeeeee 
The court examines the evidence on motion for 
summary judgment, not to decide any issue of fact 
presented, but to discover if any real issue of fact 
exists. If there is a genuine issue of fact to be 
determined, a summary judgment may not be prop- 
erly entered. Clearwater Elevator Co. v. Hales .... 
Where the undisputed evidence shows that a collision 
between two motor vehicles was due solely to the 
negligence of the defendant, it is the duty of the 
trial court to direct a verdict against him on the 
issue of liability. Mabe v. Gross ....i......cccescccceceeeteeteee 
In criminal cases, it is not the province of the court 
to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility 
of explanations, or weigh the evidence. Those mat- 
ters are for the jury. Pulliam v. State ....0..00000..0... 
A verdict should not be directed, or a cause of 
action dismissed, or a judgment entered notwith- 
standing the verdict, unless the court can definitely 
determine that the evidence of defendant’s negli- 
gence, when taken as a whole, fails to reach such 
degree of negligence that is considered gross. O’Neill 
Ws LONE. tiene, one delulst iiss (aes etch tee ase 
Where the evidence of negligence falls within the 
area where reasonable minds can differ as to whether 
or not it establishes gross negligence then the 
determination of that question is for the jury and, 
absent prejudicial error otherwise, the verdict of 
the jury must prevail. O’Neill v. Henke ................- 
In a negligence action, the burden is on the plain- 


167 


564 


564 


564 


584 


584 


593 


614 


631 


631 


VoL. 167] INDEX 


49. 


50. 


51. 


52. 


53. 


54. 


55. 


56. 


tiff to show that there was a negligent act or 
omission, and that it was the proximate cause of the 
plaintiff’s injury. Weston v. Gold & Co. ........-200c000- 
In a jury case, the court has a preliminary question 
to decide as to whether there is any evidence upon 
which a jury can properly proceed to find a verdict 
for the party upon whom the burden of proof is im- 
posed. Weston v. Gold & CO. -eecesssecsseseseeseeseeneseess 
In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most 
favorable to the successful party. Every contro- 
verted fact must be resolved in his favor and he 
should have the benefit of every inference that can 
reasonably be deduced therefrom. Weston v. Gold 
SECO o> cencccv senshi he Mos i icletie ds eaitain « feshucaTeeiie vetoed teced sadatovesedicaed 
If a motion for directed verdict made at the close 
of the evidence should have been sustained for want 
of evidence to support a verdict in favor of the 
party against whom made, it is the duty of the court 
on motion for judgment notwithstanding the ver- 
dict timely made to sustain such motion. Weston 
Vs. GOLD B60 s- acess kecseswexsstesveleveiavteceeatercdeebseous tesseastud sees 
The jury should be fully and precisely instructed 
as to the relative and reciprocal rights and duties 
of the operators of the motor vehicles in entering 
and using an intersection of a favored and a non- 
favored street. Bezdek v. Patrick wee 
Where there is no basis in the evidence for a find- 
ing of contributory negligence, it is error to in- 
struct on the subject and thereby to submit to the 
jury an issue which is outside the evidence. Klein 
Ds WAU BON: 22sec Esse th hes Bice ete dos nacee oa oectansisnes igs easned 
Where different minds may reasonably draw different 
conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or 
not the evidence establishes negligence or contribu- 
tory negligence, and the degree thereof, when one 
is compared with the other, such issues must be 
submitted to a jury. Klein v. Wilson 00.002... 
It is the province of the jury to harmonize the 
testimony and in case of conflict to decide as to 
the weight to be given the testimony of the various 
witnesses. Klein v. Wilson @o.......cccccceccccccccecceecsecccceeces 
Triers of fact have the right to test the credibility 
of witnesses and to weigh their undisputed parol 
testimony against the facts and circumstances in 
evidence from which a conclusion may properly be 
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drawn that the witness was mistaken. Klein v. 
WAUB ON: — sisicte sci ates noteace ced ide cad esataseegi ce Stee sdactendeh hime ecb hnenleteee 
Where the submission of the issue of contributory 
negligence and a comparison thereof with negligence 
of the opposing party is proper, the determination 
of the amount of damages is for the jury. Klein 
Dy. WUBIN cs Laces ch as Set eS coca resect e Bees salute tee 
To constitute a defense, an act of God must be the 
sole proximate cause of damages without concurrent 
negligent participation of defendant, and in order 
for defendant to recover a verdict, he has the 
burden of proving such an alleged defense by a pre- 
ponderance of the evidence. Cover v. Platte Valley 
Public Power & Urr, Dist. .........cccccceesccecceeeeeeeeeececeeeesncee 
The trial court should direct and the Supreme Court 
should set aside a verdict if the evidence is undis- 
puted or if the evidence, though conflicting, is so 
conclusive that it is insufficient to justify a verdict 
or sustain a judgment. Cover v. Platte Valley 
Public Power & Urr, Dist. occcccccccececccccecceeseeceeeseneeneeeee 
On an appeal from an order directing a verdict and 
dismissing an action, the party against whom the 
verdict was directed is entitled to have every con- 
troverted fact resolved in his favor and to have 
the benefit of every inference that can reasonably 
be deduced from the evidence. Christ v. Nelson .... 
In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the 
court to decide, when properly raised, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to find 
a verdict for the party producing it, upon whom the 
burden of proof is imposed. Christ v. Nelson ........ 
In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in 
his favor, it is the duty of the trial court to direct 
a verdict for the defendant. Christ v. Nelson .... 
If there is evidence which sustains a finding for 
the litigant who has the burden of proof in an 
action at law, the trial court may not determine it 
and decide the case as a matter of law. Crunk v. 
GlOVe? ee ee tk eal dy 
A motion for summary judgment is not a substitute 
for a demurrer, a motion to dismiss, or for judgment 
on the pleadings. It is a new procedure which may 
be used in certain cases where other procedural 
steps are not effective. Workman v. Workman. .... 
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The movant, in order to obtain a summary judg- 
ment, must show that there is no genuine issue of 
fact and that he is entitled to a judgment as a matter 
of law. Workman v. Workman ...0.......ccccceeeeeeeeees 


Cc 
Trover and Conversion. 


Trusts. 


Usury. 


1. 


1. 


A conversion is any unauthorized act which de- 
prives the owner of his property permanently or 
for an indefinite period of time. Mapledge Corp. 
Oe COM CT feo ccs sence No riss sala cbc thas Ei cytaaceiastncenseeteleaceed 
In an action for conversion of property the motive 
which prompted the defendant to dispose of, or 
appropriate to his own use, the property of the 
plaintiff is an immaterial issue. Mapledge Corp. 
Ue GOMOT cd test STS oie cto ls aint De ei ee EGad she y 
In an action for conversion the measure of damage 
is the value of the property at the time and place 
of conversion with interest from the date of the 
conversion. Mapledge Corp. v. Coker -.....cccccccccccceceee 


A resulting trust does not arise in favor of a 
person furnishing the consideration for the purchase 
of property taken in the name of another where 
the parties are sufficiently close so as to give rise 
to the presumption that a gift was intended. Olsen 
De BOSE cciespd hee ea cocks Best sialic eeesitesei eee Leelee 
Ordinarily a trust will not be impressed where 
the transaction is as consistent with another re- 
lationship as with that of a trust. Olsen v. Best .... 
To establish a resulting trust, the evidence must 
be clear, satisfactory, and convincing that a gift 
or advancement was not intended. Olsen v. Best .... 


The defense of usury is personal to the borrower and 


his sureties and privies. One who takes title to 
mortgaged property may not, in the absence of 
fraud, assert usury as a defense to the mortgage 
which the usurious note was given to secure. Gil- 
OVUSE: Ue WI’ x casncsies tins acgtiesnecanslonitea Saeckendtsestiuactentei ceed 


Vendor and Purchaser. 


1. 


A good faith purchaser of real estate is one who 
buys it for a valuable consideration without no- 
tice of suspicious circumstances which would put 
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a prudent person on inquiry. Hein v. W. T. Raw- 
Leigh C0... «c:28 ntsc ea ie hse eo ee 
Respective rights of vendor and vendee stated 
where vendor fails and refuses to carry out oral 
contract of sale of real estate. Wlaschin v. Affleck 
The right of vendee to recover for improvements 
is based on the ground that the vendor, through 
whose fault the contract failed, ought not to ob- 
tain the enhanced value given to his property by 
the money, work, labor, and material of the vendee 
without making compensation therefor. Wlaschin 
De APLC Oe cecscsscccssasancassentseebden sa tstedasceasssoonssessatenreqoseeetesaeuesere 
After the vendor has failed or refused to perform 
oral contract for sale of real estate, tender of 
further performance by the vendee is unnecessary. 
Wlaschin v. Affleck .....-c.scccesccessseeccececsreeeeessseeneneceeneenees 


Unless a change of venue from the court of the 
county where the offense was committed is had in 
the manner provided by law, the accused cannot 
be tried lawfully in any other county of the state. 
State Vv. FUrstend ......2.c-ceccceseseeescceeneececerereeeneneenecneeenea 
An accused cannot waive the venue provided by 
law, nor select the court where he is to be tried. 
State v. FPUurstenQw -......cccccscceecsscscseesseeeeeceeeesteesesseeseeseeees 


Title by prescription may be acquired to an island 
in a stream, which otherwise would belong to a 
riparian owner. Accretions to an island so held and 
occupied for more than the statutory period belong 
to the owner of the island, and not to the riparian 
owner to whom the island or a part of it would 
otherwise belong. Burket v. Krimlofski ..............-2.... 
The rights of riparian owners upon the Missouri 
River to land formed by accretion are the same as 
if the river were not navigable. Burket v. Krim- 
OS BDC G sae sectis acted hs 5 lbp Epona dosed ovevn snadasedsadehasetsaiteadeestene 
Land uncovered by a gradual subsidence of water 
is not an accretion, but a reliction. The same law 
applies to both these forms of addition to real 


estate which are held to be the property of the 


abutting landowner. Burket v. Krimlofski ................: 
Accretion is the process of gradual and impercep- 
tible addition of solid material, called alluvion, 
extending the shore line out by deposits made by 
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contiguous water. Reliction is the gradual with- 
drawal of the water from the land by the lowering 
of its surface level from any cause. Burket v. 
ME TAMA Of BR sea cccsctecnccosceuus beste snk roa eanensuads eiseseaeses desea aay 
Where by the process of accretion and reliction, 
the water of a river gradually recedes, changing the 
channel of the stream and leaving the land dry 
that was theretofore covered by water, such land 
belongs to the riparian owner. Burket v. Krimlofski 
The fact that accretion is due, in whole or in part, 
to obstructions placed in the river by third parties 
does not prevent the riparian owner from acquiring 
title thereto. Burket v. Krimlofskti .........22:::cc--000 
Where accretion commences with the shore of an 
island and afterward extends to the mainland, or 
any distance short thereof, all the accretion belongs 
to the owner of the island; but, where accretions 
to the island and to the mainland eventually meet, 
the owner of each owns the accretions to the line of 
contact. Burket v. Krimlofskt -...0......cccccccccccceeeseeeeenee 
Land, to be riparian, must have the stream flowing 
over it or along its border. Burket v. Krimlofski .... 
By statute, no specific requirement is made as to 
the form of notice to be given the electors with 
reference to an election to be held to approve or 
disapprove a contract to be entered into between 
an irrigation district and the United States of 
America for the sale of the irrigation facilities 
of such a district. Frenchman Valley Irr. Dist. 
De SMU tote tein cit cst ats else eo easb deucia atest statins 
By statute, the board of directors of any irrigation 
district may commence a special proceeding in the 
district court by which the proceedings leading up 
to or including the making of any such contract, and 
the validity of the terms thereof, or the taking of 
any particular steps or action, may be judicially ex- 
amined, approved, and confirmed. Frenchman Val- 
ley Irr. Dist. v. Smith oo.ceeeccccceseecceececeeeeeececeececccessnecceeeaes 
By federal statute, the Secretary of the Interior is 
granted authority to enter into contracts with ex- 
isting irrigation districts, subject to confirmation 
of the contract by a decree of a court of competent 
jurisdiction. Frenchman Valley Irr. Dist. v. Smith 
By statute, the board of directors of an irrigation 
district may enter into a contract with the United 
States of America for the construction, operation, 
and maintenance of the necessary works for the 
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delivery and distribution of water therefrom under 
the provisions of the federal Reclamation Act. 
Frenchman Valley Irr. Dist. v. Smith cece 
By statute, the board of directors of any irrigation 
district organized under the laws of this state may 
enter into contracts for a supply of water for the 
irrigation of lands within such irrigation district 
with the United States of America. Frenchman 
Valley Irr. Dist. v. Smith ocecccccccccscccscscsscescseeesscseeceeeee 
Right of United States under federal Reclamation 
Act to furnish water to prior appropriator of 
normal flow of stream and conditions attached there- 
to stated. Frenchman Valley Irr. Dist. v. Smith .... 
The contract for supply of water must be construed 
with reference to the federal and state statutes, 
which are as much a part thereof as though incor- 
porated into the body of it. Frenchman Valley 
Terr, Dist, U. Saath wiccccssscsescssnssecssssssnssessssecsssesersesseeceres 
The duty of water is such a quantity of water neces- 
sary, when economically conducted and applied to 
the land without unnecessary loss, as will result 
in the successful growing of crops. Frenchman 
Valley Irr. Dist. vi. Smtthe .oeccecccccccccccccsceccecescensenseeeeeneee 
By statute, the United States and every person 
intending to appropriate any of the public waters 
of the state shall, before commencing the construc- 
tion, enlargement, or extension of any works for such 
purpose, or taking any water from any constructed 
works, make application to the Department of Roads 
and Irrigation for a permit to make such appropria- 
tion. Frenchman Valley Irr. Dist. v. Smith ............ 
By federal statute, the Secretary of the Interior is 
authorized and directed to locate and construct 
irrigation works for the appropriation, development, 
and storage of flood and unused waters for irriga- 
tion. The federal government, under the laws of 
this state, has a right to appropriate flood and 
unused waters in connection with any irrigation 
project constructed by the United States. French- 
man Valley Irr. Dist. v. Smith ooicccccecccsccccccccceseceesecneee 
By statute, the United States of America is au- 
thorized, in conformity to the laws of this state, 
to appropriate, develop, and store any unappropri- 
ated flood or unused waters, in connection with any 
project constructed by the United States. French- 
man Valley Irr. Dist. v. Smith o..cccccccccsseccceeceeeceeeeseee 
By federal statute, the United States is authorized 
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to enter into contracts in a form to be approved by 
the Secretary of the Interior with an irrigation dis- 
trict organized under state law for the construc- 
tion or rehabilitation of irrigation works, and pro- 
viding for payment of the costs thereof by the dis- 
trict during the time they are in control of the 
United States in not more than 40 years. French- 
man Valley Irr. Dist. v. Smith ...cccccccccceecccesccsseseseaee 
Contracts between United States and irrigation 
districts under Reclamation Act are required to 
contain provisions limiting the use of water to 160 
irrigible acres of land by any landowner. French- 
man Valley Irr, Dist. v. Smith .o.cccccccccccccesecccrecceneeene 
Congress has the undoubted power to restrict the 
right to the use of water furnished from govern- 
ment projects to 160 acres standing in the name of 
any one landowner. Having the power to dispose 
of the right to the use of water, Congress is in a 
position to fix the terms and conditions of the use. 
Frenchman Valley Irr. Dist. v. Smith 2.02.0... 
Surface water is that which is diffused over the 
surface of the ground, derived from falling rains 
or melting snows, and continues to be such until 
it reaches some well-defined channel in which it 
is accustomed to and does flow with other waters. 
Walla v. Oak Creek Township 000.000... cecccccecccesceseeeneeeeeee 


The upper owner of land has the right, without 
interference, to have the flow of surface water 
follow along a well-defined watercourse from his 
land. Walla v. Oak Creek Township 


Where surface water resulting from rain and snow 
flows in a well-defined course, its flow cannot be 
arrested or interfered with by a landowner to the 
injury of neighboring proprietors. Walla v. Oak 
Creek Township 


It is the duty of those who build structures across 
natural drainways to provide for the natural pas- 
sage through such obstructions of all waters which 
may be reasonably anticipated to drain there. Walla 
v. Oak Creek Township .o..iiiececcccecccccesscescsceceseceecccseoee 
Where water flows in a well-defined course and 
seeks its discharge in a neighboring stream, its flow 
cannot be arrested or interfered with by a land- 
owner to the injury of the neighboring proprietors. 
What a private proprietor may not do neither can 
the public authorities, except in the exercise of the 
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right of eminent domain. Walla v. Oak Creek 
POW NBR: oo eects Bagh te iene eeel eee cae 
If by gradual erosion a river becomes the boundary 
of land, the owner thereof is a riparian owner and 
is entitled to any accretion thereto. Wemmer v. 
YOUNG: wssccieed. sci cgakiavelecen dames Sdceades ies cidevea ee dsdeeien geese Bocinee accteeet 
If the water of a stream gradually recedes, changes 
the channel of the stream, and leaves the land dry 
that was previously submerged by water, the land 
is the property of the riparian owner. Wemmer 
We YOUNG: idee cindcictdeccetacevstetsceiuiedsete tes isceissedareceileriasvscsbeiesndehe 
The erosion of a river which cuts across riparian 
land and into the land of an adjoining owner de- 
stroys the title of him whose land was originally 
riparian. He may not reassert his title if the 
river reverses its movement and new land is formed 
within what were his original boundaries. Wemmer 
Vey NOUNG  scsiisieeethinietig ac titeholleid tne ieee ee 
Accretion must be expressly excluded from a con- 
veyance to avoid a transfer of it. Wemmer v. Young 


A proceeding for the probate of a will of a deceased 
person is in rem. A person affected thereby may 
appeal from a final order of the county court to 
the district court without regard to whether or not 
he appeared and contested the probate of the will 
in the county court. One so appealing is necessarily 
limited on the appeal to the issues presented to 
the county court. Gleason Vv. POOre ...........:.:c1cceen 
The district court has no power to hear the contest 
of a will except on an appeal of such proceedings 
from the county court. The county court has orig- 
inal exclusive jurisdiction of the probate of wills 
and the contest thereof in the first instance. Gleason 
WW. PB OOTE:- Sesh als ada aes elas tats ecdee a teeaw ed fi acted sa hes dl 


Where persons are shown to be familiar with the 
particular land in question, they may be permitted 
as witnesses in condemnation proceedings to testify 
as to the value of the tract immediately before 
and immediately after the appropriation. Twenty 
Gla wr State ccccccccsicce cols eves cate leateees ehh Riccesess cep taaee sessed 
An appraiser in condemnation proceedings may 
testify as any other witness when the proper founda- 
tion is laid, but in no event should evidence of the 
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award of the appraisers be admitted as evidence 
to go to the jury. Twenty Club v. State ................ 
A person having a direct legal interest in the 
result of a civil action, when the adverse party is 
the representative of a deceased person, is not com- 
petent to testify to any transaction or conversation 
had between the deceased person and the witness, 
in the absence of waiver. Olsen v. Best ........2.:20- 
Triers of fact have the right to test the credibility 
of witnesses and to weigh their undisputed parol 
testimony against the facts and circumstances in 
evidence from which a conclusion may properly be 
drawn that the witness was mistaken. Klein v. 
Wealsori ici. cac ie ccc Sat hi ls shad raven gi Scoeecendelsda das Piwedeaions 
The value of the opinion of an expert witness is 
dependent on and is no stronger than the facts on 
which it is predicated. The opinion has no proba- 
tive force unless the assumptions upon which it is 
based are shown to be true. Cover v. Platte Valley 
Public Power & Urr. Dist. 2...cccccccscecccceereececeeeeceeeneteeees 


Workmen’s Compensation. 


1. 


The burden of proof is upon the claimant in a 
workmen’s compensation case to establish by a pre- 
ponderance of the evidence that personal injury 
was sustained by the employee by an accident 
arising out of and in the course of his employ- 
ment. Wynia v. Hoesing ............-sccccsseceeeeeseeseeseeeene 
A compensable injury within the provisions of the 
Workmen’s Compensation Act is one caused by an 
accident arising out of and in the course of the 
employment. Wynia v. Hoesing .-.........:ccccceccccecceeceeeeees 
Whether an accident arises out of and in the course 
of the employment must be determined by the facts 
of each case. There is no fixed formula by which 
the question may be resolved. Wynia v. Hoesing 
The rule of liberal construction of the Workmen’s 
Compensation Act is related to determination of 
the scope of the act and does not apply to evidence 
produced to establish a claim for compensation. 
Wy nia V. HOesing 2.2.20... ccccecececcceececsesseseececeeceeserencccneesse 
An award under the Workmen’s Compensation Act 
may not be based on possibilities, probabilities, or 
conjectural evidence. Wynia v. Hoesing 0.0.0.0... 
Statute authorizing an increase or decrease in 
compensation periodically after six months has ap- 
plication only to increase or decrease that has 
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occurred since award was rendered. Pavel v. 
Hughes Brothers, [2C. .0.2....2.1:ccs0ccccsecseecsceserseceecceeesseeees 
Upon an application to modify an award under the 
workmen’s compensation law, the burden of proof 
rests upon the petitioner to establish by a pre- 
ponderance of the evidence that the disability has 
increased, decreased, or terminated as_ alleged. 
Pavel v. Hughes Brothers, INC. .0.....c2::c00ccceseccereesseeseneenss 
A workman who is unable to perform or to obtain 
any substantial amount of labor, solely because of 
the accident and resulting injury, either in his par- 
ticular line of work or in any other for which he is 
fitted, is totally disabled within the meaning of the 
workmen’s compensation law. Pavel v. Hughes 
Brothers, IRs 2220s ccscteesiehccassdiweseeeiseee eid Geese 
Total and partial disability is defined in terms of 
employability and earning capacity rather than in 
terms of loss of bodily function. Pavel v. Hughes 
Brothers; IG, ci i20 nc aetien haiti iste hla etiaee 
Provisions of workmen’s compensation law making 
the employer liable for reasonable medical and hos- 
pital services includes the cost of travel incident to 
and reasonably necessary for obtaining such services. 
Pavel v. Hughes Brothers, INC. .......ccccscesccseneecceeesees 
Where the evidence shows that certain hospital and 
nurse expenses have been incurred by the injured 
employee, a prima facie case is made out, and, in 
the absence of any showing that the expenses so 
incurred were unreasonable, such proof will be held 
to be sufficient. Pavel v. Hughes Brothers, Inc. .... 
An attorney’s fee may be allowed in the compensa- 
tion court when the employer refuses to pay com- 
pensation or neglects so to do for thirty days after 
the injury. Pavel v. Hughes Brothers, Ine. ................ 
A petition to modify an award cannot be used for 
the purpose of correcting judicial error, if any, 
in the original proceeding. Pavel v. Hughes 
Brother e,. TCs: © ciesscdecssessrepencsiscseciesnseaccedeadencuesdsceted ssastcepuides 
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